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PREFACE. 


This  volume  is  the  result  of  an  attempt  to  put  the  fundamental 
rules  governing  the  law  of  real  property  into  a  form  as  easy  of  com- 
prehension as  possible,  and  so  arranged  that  investigation  of  any 
part  may  be  made  with  ease,  promptness,  and  certainty.  It  will  be 
found  that  many  of  the  seeming  technicalities  of  the  subject  disap- 
pear with  the  statement  of  the  reasons  on  which  they  are  based. 
These  reasons  are  in  many  cases  historical,  and  therefore  as  much  of 
the  history  of  the  law  of  real  property  has  been  given  as  is  necessary 
for  an  understanding  of  these  reasons;  but  the  mere  curiosities  of 
English  law,  and  the  interesting,  but  useless,  legal  antiquities  some- 
times found  in  books  on  tliis  subject,  have  been  excluded.  The 
effort  has  been  to  present  a  clear-cut  picture  of  the  English  system  of 
real  property  law  as  introduced  into  this  country,  and,  with  this  as 
a  basis,  to  explain  the  effect  of  the  statutory  changes  which  have 
been  made  in  many  parts  of  that  system.  To  do  this,  it  is  first 
shown  to  just  what  kinds  of  'things  owned' '  the  law  of  real  property 
applies,  and  then  the  "equation  of  estates"  is  taken  up,  and  carefully 
worked  out.  This  is  the  backbone  of  our  whole  scheme  of  land 
ownership.  The  black-letter  text  shows  the  principles  on  which 
estates  are  classified,  and  the  relation  of  the  various  possible  inter- 
ests in  land  to  each  other,  and  to  the  whole  ownership.  In  following 
out  the  discussion  under  the  several  principles  of  classification, — 
for  instance,  in  treating  of  future  interests, — ^the  essential  facts 
which  distinguish  the  various  future  estates  have  been  emphasized, 
and  then  the  incidents  common  to  all  future  estates  treated  together, 
for  the  sake  of  clearness  and  ease  of  comprehension.  So  much  of 
the  law  of  persons  as  is  peculiar  to  real  property  will  be  found  col- 
lected in  one  chapter.  In  places  where  the  law  has  become  un- 
settled from  confusion  in  the  use  of  terms,  as  in  the  la  a  of  fixtures 
end  the  classificatioD  of  trusts,  the  terminology  adopted  has  been 
explained,  and  then  followed  throughout.    While  there  has  been  no 
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VI  PREFACE. 

attempt  to  harmonize  the  cases  on  fixtures,  a  classification  and  work- 
ing theory  has  been  suggested  which  it  is  believed  will  prove  useful. 
Special  attention  has  been  paid  to  the  latest  authorities  as  showing 
what  parts  of  the  law  of  real  property  are  now  in  process  of  growth. 
The  recent  "Torren's  Title  Act,"  of  Illinois,  has  been  explained  at 
some  length,  because  it  is  in  all  probability  the  forerunner  of  the 
introduction  into  this  country  of  some  system  of  registration  of  title 
in  place  of  our  present  system  of  the  registration  of  conveyances. 

KP.H. 
St  Paul,  Minn.,  Ausrust  1,  1806. 
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WHAT  IS  EBAL  PEOPTOl?T. 

>  •  • 
1.   Real  and  Personal  Property*^ 

2.   Real  Property— Land. 

a          Things  Growing  on  Land. 

_• 

4.          Fixtures. 

6.               What  Fixtures  Removablo. 

•;%/. 

t.               Time  of  RemoyaL 

» 

7.         Bqnitable  Conversion. 

•  *    .^ 

&         Personal  Interests  in  Land. 

REAL  AND  PERSONAL  PBOPEBTY. 

I*  Property  means  things  owned,  and  is  divided  into  x 
(a)  Heal  property,  and 
Cb)  Personal  property. 

£aal  and  Personal  Actions. 

Fbr  OUT  present  purposes,  property  Is  diyfded  Into  two  classes,— 
raJ  property  and  personal  property.^  The  terms  come  from  the  old 
firision  of  the  actions  given  a  man  deprived  of  his  property  into 
raJ  actions  and  personal  actions.  All  things  which  could  be  re- 
eorered  in  real  actions  were  real  property,  and  all  other  property 


dlTlslon,  and  similar  ones  in  other  systems  of  law,  la  blstorical,  and 
pkflosc^hicaL    See  Maine  Anc  Law  (3d  Am.  Bd.)  p.  260. 

WMAJ4  FBOP.— 1 
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was  personal.'  In  real  actions  there  was  an  actual  recovery  of  the 
land  Itself,  but  in  personal  actions  there  could  be  no  recOTery  of  the 
real  thing,  except  in  the  action  of  replevin.  The  person  detaining  it 
could  not  be  compelled  to  deliver  the  identical  thing,  but  might  elect 
to  pay  damages.*  The  action  was  accordingly  in  personam  to  obtain 
damages,  and  the  property  involved  was  called  '^personal  prop- 
erty.'' 

ImjfH/rtcmce  of  Dis^nction  hekoeen  Heal  cmd  Personal  Property, 

The  principal  differences  between  real  and  personal  property  are 
as  follows:  On  the  death  of  the  owner,  realty  passes  at  once  to 
the  heir  or  devisee,*  while  personalty  goes  to  the  personal  rep- 
resentative, and  through  hjnnrto  the  distributee  or  legatee.*  The 
personal  property  of  a  d^ec^nt  is  to  be  used  in  paying  his  debts 
before  his  realty.*  Th!^.modes  of  transferring  real  and  personal 
property  are  differQntI*.;^he  ownership  of  realty  is  now  transferred 
by  means  of  a  Ymitep  instrument,  executed  with  certain  prescribed 
formalities,^  •^Ui^cr  personalty  passes  generally  by  sale  and  de- 
livery, withi^uVhiore.*  80,  also,  there  are  different  requirements 
as  to  the>form  and  recording  of  mortgages  affecting  them.*  Then, 
agaiit^;4*4fansfer  of  real  property  is  governed  by  the  law  of  the 
pla^«Fhere  the  land  is  situated,^*  but  of  personal  property  by  the 

•  iELw*«of  the  domicile  of  the  owner.^^    There  are  differences  in  form 

•  •  • 

*--*4ild  place  of  bringing  action  for  damages  to  lands  and  to  chattels.^* 

t  Ck>.  liitt  121a,  Butler  &  H.  note  1;  Bout.  Law  Diet  tit  "Real  Property." 
It  has  been  suggested  that  the  term  '*mized"  be  added  to  coyei*  those  things 
which  may  be  real  or  personal  according  to  circumstanoes.  Kelke,  Real 
Prop.  4. 

•  Dig.  Real  Prop.  (4th  Bd.)  71,  note  2. 
« 1  Woemer,  Adm'n,  pp.  15,  408. 

•  1  Woemer,  Adm'n,  p.  409. 

•  2  Woemer,  Adm'n,  p.  lOdS. 
T  Post,  p.  398. 

i  Tiff.  Sales,  p.  83. 

•  Stim.  Am.  St.  Law,  arts.  185-194,  468;    post,  p.  218;    1  Schouler,  Pws. 

Prop.  (2d  Bd.)  c.  6. 

10  Poat,  p.  474. 

tt  Story,  J.,  in  Black  y.  Zacharie,  8  How.  (U.  80  488,  514;  Woemer,  Adm'n, 

p.  131. 
ta  1  Jag.  Torts,  p.  102  et  sea- 
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There  is  also  a  difference  as  to  taxation  of  the  two  kinds  of  prop- 
erty." 

Lomds^  Tenements^  amd  HereditamieifUs. 

At  an  early  period  in  legal  history  the  two  classes  of  property 
were  distinguished  as  'iands,  tenements,  and  hereditaments,"  and 
''goods  and  chattels."  ^*  A  tenement  is  anything  which  can  be 
holden;  that  is,  anything  subject  to  tenure.^*  Hereditaments  are 
things  which  can  be  inherited ;  that  is,  which,  on  the  death  of  the 
owner  intestate,  descend  to  the  heir.  Personal  as  well  as  real 
property  may  be  a  hereditament;  for  instance,  heirlooms,  which, 
though  personal  property,  descend  with  the  inheritance.**  Thus 
"tenement"  is  a  broader  term  than  "land,"  and  "hereditament" 
broader  than  "tenement."  The  division  of  things  into  movables 
and  immovables  by  the  civil  law  is  not  the  same  as  the  common- 
law  division  of  things  into  personalty  and  realty.*' 

BEAL  PBOFEBTY— liAND. 

2.  Land,  meaning  the  soil  and  minerals  of  the  earth,  is 
real  property,  except: 
EXCEPnOir— Farts  of  the  land  actually  severed  with 
intent  to  make  them  personalty  (p.  7)* 

Lctnd, 

The  word  "land"  is  often  used  as  practically  synonymous  with 
'^realty,"  and  as  such  it  includes  not  only  the  soil,  but  everything 
attached  to  it  or  growing  or  imbedded  in  it,^*  extending  upward 

!•  Oool^,  TSz'n,  pp.  270.  275;  Stim.  Am.  St  Law,  arts  33,  35. 

i«2BL  Ck>mm.  16. 

»2  BL  Ck)mm.  16;  Potter.  J.,  in  Canfleld  y.  Ford,  2S  Barb.  (N.  T.)  33G: 
Hosmer,  0.  J.,  in  MltoheU  v.  Warner,  5  Comi.  518.     See  post,  p.  26. 

"Id. 

IV  Strong  V.  White,  19  Conn.  238;  Dickey,  J.,  in  Ohio  &  M.  R.  Go.  v.  Weber, 
96  111.  448;  Penniman  v.  French,  17  Pick.  (Mass.)  404.  But  see  2  Bl. 
Comm.  lA. 

1*2  BL  Ck>mm.  17;  Barnett  v.  Johnson,  15  N.  J.  Eq.  481;  Field  v.  Barling, 
149  m.  566»  87  N.  E.  850;  Buggies,  J.,  in  Mott  v.  Palmer,  1  N.  Y.  5G4,  569; 
iBham  T.  Morgan,  9  Conn.  374.  CL  In  re  Department  of  Public  Paiks,  60 
Hon,  676^  14  N.  Y.  Supp.  347, 
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Indefinitely  and  downward  to  the  center  of  the  earth,  as  la  ex- 
pressed by  the  phrase  '^Cujas  est  solum  ejus  est  usque  ad  coelum 
usque  ad  orcum."  *•  Therefore  an  owner  of  land  may  cut  off  the 
limbs  of  trees  which  hang  over  his  boundary  line  without  com- 
mitting a  tort.*^  An  exception  to  the  rule  is  seen  in  the  case  of 
the  ownership  of  realty  by  horizontal  divisions,  so  that  one  per- 
son may  own  the  surface  and  another  have  the  right  to  the  min- 
erals which  are  under  the  surface.'^  In  a  more  limited  sense, 
land  means  the  soil  of  the  earth,  the  water  upon  it,  and  the  min- 
erals, fossils,  etc.,  imbedded  in  if  Those  things,  like  buildings, 
^hich  are  generally  included  in  the  meaning  of  the  term  ^^land,'^ 
will  be  discussed  separately. 

Water. 

Running  waters  are  not  owned  by  those  who  own  the  land  over 
which  they  flow.  These  riparian  owners,  as  they  are  called,  have 
only  an  easement  in  such  waters.  These  rights  in  water  are  treated 
as  real  property.**  But  standing  water  and  percolations  beneath 
the  surface  belong  to  the  owner  of  the  soil.**    In  any  case  a  man 

i»  Slosson,  J.,  In  Sherry  v.  Frecking,  4  Duer  (N.  Y.)  452,  457;  Welles,  J., 
In  Aiken  v.  Benedict,  39  Barb.  (N.  T.)  401. 

to  Qrandona  v.  LoTdal,  70  Cal.  161,  11  Pac.  623;  Smith,  J.,  in  Oountryman 
y.  LlghthiU,  24  Hun,  406.  But  he  has  no  right  to  the  iruit  on  trees  overhang- 
ing his  land.  Skinner  v.  Wilder,  88  Vt  115;  Lyman  v.  Hale,  11  G<mn.  177. 
When  a  tree  standing  on  one  man's  land  sends  roots  into  the  soil  of  an  ad- 
Joining  proprietor,  the  one  on  whose  land  the  trunk  stands  owns  all  the  tree 
and  its  fruit  Masters  v.  Pollie,  2  RoUe,  141;  Holder  v.  Ooates,  1  Moody  & 
M.  112;  Lyman  t.  Hale,  11  Conn.  177;  Hoffman  y.  Armstrong,  48  N.  Y.  201; 
Skinner  y.  Wilder,  88  Vt  115.  But,  as  holding  that  they  are  tenants  In  com- 
mon, see  Waterman  y.  Soper,  1  Ld.  Raym.  787.  They  2ire  tenants  In  com- 
mon when  the  tree  stands  on  the  line.  Griffin  y.  Bixby.  12  N.  H.  454;  Dubois 
▼.  Beayer,  25  N.  Y.  12d. 

ai  Lillibridge  v.  Coal  Co.,  143  Pa.  St.  293,  22  Atl.  1035;  Delaware,  L.  &  W. 
R.  Co.  y.  Sanderson,  109  Pa.  St  583,  1  Atl.  394;  I^ee  y.  Bumgardner,  86  Va. 
315,  10  S.  E.  8. 

as  2  Bl.  Comm.  17;  Smith,  C.  J.,  in  Johnson  y.  Richardson,  33  Miss.  462, 
464;  Ray,  C.  J.,  in  State  y.  Pottmeyer,  38  Ind.  402,  403;  Wmiamson  y.  Jones, 
39  W.  Va,  231, 19  S.  B.  436. 

28  See  post,  p.  368. 

^4  Ocean  Groye  y.  Asbury  Park,  40  N.  J.  Bq.  447,  8  Atl.  168;  Village  of 
Brooklyn  v.  Smith,  104  UL  429;   Alexander  v.  U.  S.,  25  Ct  CI.  87;   Hills  y 
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has  the  exclusive  right  to  sail,  fish,  etc.,  in  water  overlying  his 
lani*'  But  there  are  no  such  exclusive  rights  in  connection  with 
naTlgable  waters,**  because  the  title  to  the  soil  under  them  is  in 
the  state.**  This  is,  however,  denied  by  some  cases,  which  hold  the 
title  to  the  bed  of  a  navigable  river  to  be  in  the  riparian  pro- 
prietor.**   Navigable  rivers  are  those  which  are  navigable  in  fact.** 

Bishop,  63  Hun,  624,  17  N.  Y.  Supp.  297;  Walker  v.  Board,  16  Ohio,  540;  Peo- 
ple V.  Piatt,  17  Johns.  195. 

«s  Shrank  y.  Navigation  Co.,  14  Serg.  &  R.  70;  Reece  v.  MiUer,  8  Q.  B.  Div. 
d26;  Waters  v.  LiUey,  4  Pick.  145;  McFarUn  y.  Essex  Co.,  10  Cush.  304; 
Com.  V.  Chapin,  5  Pick.  199;  Cobb  v.  Davenport,  32  N.  J.  Law,  869;  Heck- 
man  V.  Swett,  107  Cal.  276,  40  Pac.  420. 

>•  Carson  y.  Blazer,  2  Bin.  475;  Arnold  y.  Mnndy,  6  N.  J.  Law,  1;  Martin  v. 
Waddell,  16  Pet.  367;  McCready  v.  Virginia,  94  U.  S  391,  Weston  y.  Sampson. 
8  Cush.  347;  Chalker  v.  Dickinson,  1  Conn.  382;  Attorney  General  v.  Cham 
bers,  4  De  Gex.  M.  &  G.  206;  SoUers  v.  Sollera  (Md.)  26  AtL  188.  And  see 
Bagott  y.  Orr,  2  Bos.  &  P.  472;  Packard  v  Ryder,  144  Mass.  440,  11  N.  E. 
578.  But  cf.  Anon.,  1  Camp.  517,  note;  Blundell  y.  CatteraU,  5  Bam.  &  Aid. 
268;  Fleet  v.  Hegeman,  14  Wend.  42. 

27  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  421;  Shively  v.  Bowlby,  152  U.  S. 
1,  14  Sup.  Ct  548;  Barney  v.  Keokuk,  94  U.  S.  324;  Poor  v.  McClure,  77  Pa. 
6t  214;  Flannagan  y.  Philadelphia,  42  Pa.  St  219;  McManus  v.  Carmichael, 
8  Iowa,  1;  Tomlin  y.  Railway  Co.,  32  Iowa,  106;  Cooley  v.  Golden,  117  Mo. 
33, 23  S.  W.  100;  Smith  y.  Levinus,  8  N.  Y.  472;  People  v.  Appraisers,  33  N.  Y. 
4<J1;  Rumsey  v.  Railway  Co.,  130  N.  Y.  88,  28  N.  E.  763;  Saunders  v.  Rail- 
way Co.,  144  N.  Y.  76,  38  N.  E.  992;  State  v.  Pacific  Guano  Co.,  22  S.  O.  50; 
Bnilock  y.  Wilson,  2  Port  436;  Goodwin  v.  Thompson,  83  Tenn.  209;  Con- 
cord Manurg  Co.  y.  Robertson,  66  N.  H.  1,  25  Atl.  718;  lUinois  Cent  R.  Co. 
T.  Dlinois,  146  U.  S.  887,  13  Sup.  Ct  110;  Wainwright  v.  McCuUough,  63  Pa. 
St  66.  But  cf.  Wilscn  v.  Welch,  12  Or.  353,  7  Pac.  341;  Coxe  v.  State,  144 
N.  I.  396,  89  N.  E.  400.  That  the  title  to  the  bed  of  such  streams  is  not  in  the 
Qnited  StateSt  see  PoUard  v.  Hagan,  8  How.  212.  A  riparian  proprietor  on  a 
aonnavlgable  river  owns  the  bed  of  the  stream  to  the  center.  Ingraham  v. 
WiUcinson,  4  Pick.  (Mass.)  268;  Wiggenhom  v.  Kountz,  23  Neb.  690,  37  N.  W. 
603. 

3«  NorcroBS  v.  Griffiths,  66  Wis.  599,  27  N.  W.  606;  Olson  y.  Merrill,  42  Wis. 
203;  Bnsminger  y.  People,  47  Dl.  384;  Mlddleton  y.  Pritchard,  4  111.  510; 
HoQck  y.  Yates»  82  111.  179;  Trustees  of  Schools  v.  SchroU.  120  111.  509,  12  N. 
£.  24S;  Oayit  T.  Chambers,  8  Ohio,  496;  Blanchard  y.  Porter.  11  Ohio,  139; 
Gommissioners  of  Ccuml  Fund  y.  Kempshall,  26  Wend.  (N.  Y.)  404;   Berry  v. 


>•  See  note  29  on  following  page. 
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The  English  role  that  only  taose  In  which  the  tide  ebbs  and  flows 
are  navigable  does  not  apply  in  this  conntry,*^ 

Ice. 

Ice  belongs  to  the  owner  of  the  land  over  whiofa  it  is  formed/^ 
but  ioe  formed  on  pnblio  waters  belongs  to  the  one  first  appropri- 
ating it" 

Snjder,  8  Bosb  (Ky.)  266;  Blown  t.  CSiadbonine,  81  Me.  9;  Keyport,  etc.. 
Steamboat  Co.  t.  Fanners'  Transp.  Oa,  18  N.  J.  Bq.  IB;  Morgan  t.  Reading, 
8  Smedes  &  M.  (Miss.)  866;  Steamboat  Magnolia  y.  Marshall,  89  Mlas.  100; 
Gates  y.  Wadlington,  1  McCord  (S.  C.)  580;  Mathis  t.  Board  of  Assessors,  46 
La.  Ann.  1570, 16  South.  454;  Gibson  y.  Kelly  (Mont)  89  Pac.  617.  Gt.  But- 
tenath  y.  Bridge  Co.,  123  111.  585, 17  N.  B.  439;  Ryan  y.  Brown,  18  Mich.  196; 
State  y.  Black  Riyer  Phosphate  Co.,  82  Fla.  82,  18  Sonth.  640;  Wood  y.  Town 
of  Bdenton,  115  N.  C.  10,  20  S.  B.  165. 

s»  Weise  y.  Smith,  8  Or.  445;  Rhodes  y.  Otis,  88  Ala.  578;  McManus  y. 
Ormichael,  8  Iowa,  1;  Morgan  y.  King,  85  N.  Y.  454;  Spring  y.  Russell,  7 
OreenL  (Me.)  278;  American  Riyer  Water  Co.  y.  Amsden,  6  CaL  443;  Jones 
y.  Johnson  (Tex.  Ciy.  App.)  25  S.  W.  650;  Commissioners  of  Homochltto 
Riyer  y.  Withers,  29  Miss.  21;  Bayzer  y.  MiU  Co.  (Ala.)  16  South.  923;  The 
Daniel  Bell,  10  WalL  557;  The  MonteUo,  20  WaU.  430;  Chisolm  y.  Caines. 
67  Fed.  285;  Stoyer  y.  Jack,  60  Pa.  St  339;  Hey  ward  v.  Mining  Ca,  42  S.  C. 
138,  19  S.  B.  968,  and  20  S.  B.  64;  Falls  ManuTg  Co.  y.  Oconto  Riyer  Imp.  0).» 
87  Wis.  184,  58  N.  W.  257.  And  see  Yolk  y.  Bldred,  23  Wis.  410;  Lewis  v. 
Coffee  Co.,  77  Ala.  190;  Rowe  y.  Bridge  CJorp.,  21  Pick.  344;  State  y.  Gilman- 
ton,  14  N.  H.  467;  People  y.  Blk  Riyer  MiU  &  Lumber  Go.  (CaL)  40  Pac.  431: 
State  y.  Bason,  114  N.  C.  787,  19  S.  B.  88.  That  the  stream  must  be  navigabk> 
in  its  natural  state,  see  Jeremy  y.  Blwell,  5  Ohio  Cir.  Ct  R.  879;  Ten  Byck  v. 
Town  of  Warwick,  75  Hun,  562,  27  N.  Y.  Supp.  536. 

so  Black,  Const  Law,  124;  Weise  y.  Smith,  3  Or.  445;  Wilson  y.  Fort>e8,  2 
Dey.  (N.  C.)  80;  The  Daniel  BeU,  lO^Wall.  557.  Of.  Yeazie  y.  Dwinel,  50  Me. 
479;  City  of  Chicago  y.  McGinn,  51  m.  266;  People  y.  Tlbbetts,  19  N.  Y.  523; 
Gloyer  y.  Powell,  10  N.  J.  Bq.  211. 

•1  State  y.  Pottmeyer,  88  Ind.  402;  Washington  Ice  Ck>.  y.  Shortall,  101  lU. 
'46;  Brookyille  &  Metamora  Hydraulic  Co.  y.  Butler,  91  Ind.  134;  Steyens  y. 
Kelley,  78  Me.  445,  6  Atl.  868;  Village  of  Brooklyn  y.  Smith,  104  lU.  429.  And 
see  Lorman  y.  Benson,  8  Mich.  18;  People's  Ice  Co.  y.  The  Bzcelsior,  44  Mich. 
229,  6  N.  W.  636;  Howe  y.  Andrews,  62  Ck>nn.  398,  26  AtL  394. 

81  Wood  y.  Fowler,  26  Kan.  682;  Inhabitants  of  West  Rozbury  y.  Stoddard, 

7  Allen,  158;  Brastow  y.  Ice  Co.,  77  Me.  100;  Woodman  v.  Pitman,  79  Me.  456, 10 
Atl.  321;  Barrett  y.  Ice  Co.,  84  Me.  155,  24  Atl.  802.  But  cf.  McFadden  y.  Ice 
Co.,  8C  Me.  319,  29  Atl.  IOCS. 
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IBfnaraUj  FoesiU^  etc. 

Uninmed  minerals,  metals,  and  fossils  are  realty,  and  belong  to 
the  owner  of  the  land  as  a  part  thereof,**  as  does  also  an  aerolite 
wUch  falls  on  the  land.**  In  England  the  right  to  gold  and  silyer 
mines  is  in  the  crown.**  Bnt  the  rule  does  not  apply  here.  The 
United  States  and  the  states  own  mines  as  they  own  other  property, 
—that  is,  the  same  as  private  individuals, — ^and  not  by  reason  of  sov- 
erdgnty.** 

EoBoeptiona — Things  Severed  from  the  I/md. 

Any  of  the  things  which  have  been  enumerated  as  part  of  the 
land,  and  therefore  realty,  may  become  personalty  by  being  sev- 
ered frcMn  the  land.*^    This  is  true  of  portions  of  the  soil  itself.** 

SAME— THINGS  GBOWING  ON  LAND. 

8.  Bverything  growing  on  land  is  real  property,  except: 
EXGEPnOirS — (a)  Things  construotit'ely  severed. 
(b)  AnTinaT  crops. 

TM/ngn  Orewmg  on  Zand-^Anmial  drops — Trees. 

Everything  growing  upon  land,  except  annual  crops  **  is  realty  ** 
ontil  it  is  made  personalty  by  being  severed/^     The  severance, 

•»  Appeal  of  Stoughton,  88  Pa.  St  198;  Dnnham  y.  Kiifcpatrick,  101  Pa.  St 
»;  Hartwell  v.  Oamnutn,  10  N.  J.  Bq.  128. 
•4  Goddaid  v.  Wincbell,  86  Iowa,  71«  52  N.  W.  1124. 

••  If  the  gold  or  ailver  was  found  together  with  baser  metals,  they  ail  be- 
longed to  the  king  If  the  value  of  the  precious  metals  was  greater  than  the 
Talne  of  the  others.  But  if  the  baser  metals  were  more  valuable  than  the 
gold  or  silver,  then  the  owner  of  the  soil  to<A  both.  Oase  of  Mines,  Plowd. 
iOO;  8  Kent  Gomm.  378^  note;  1  BL  Ck>mm.  291. 

>•  Boogs  V.  Mining  Go.,  14  GaL  279;  Moore  v.  Smaw,  17  GaL  199;  1  Goolej, 
BL  Gomm.  294,  note  4. 

>T  Lykens  Valley  Goal  Go.  v.  Dock,  82  Pa.  St  232;  Hlggins  v.  Kusterer,  41 
Mich.  818,  2  N.  W.  13;  In  re  Glover's  Bstate,  23  Pittsb.  L^.  J.  (N.  S.)  808; 
Eier  y.  Peterson,  41  Pa.  St  867. 

*•  See  Lacustrine  Fertilizer  Go.  v.  Lake  Guano  &  Fertilizer  Go.,  82  N.  Y.  470; 
RUey  ?.  Water  Power  Go.,  11  Gush.  11. 

"  Which  are  personalty.  Robinson  v.  Bzzell,  72  N.  a  231;  Grlne  v.  Tlfts, 
85  Oa.  644;  Bloom  v.  Welsh,  27  N.  J.  Law,  177;   Pickens  v.  Webster,  31  La. 

^*5ee  note  40  on  following  page.  «i  See  note  41  on  following  page. 


8  WHAT  IB   BBAL   PBOPKRTT,  (Ch.  1 

however,  need  not  be  an  actual  physical  act,  but  may  be  construct- 
ive.^' For  instance,  trees  and  the  like  can  be  made  personal  prop- 
erty by  conveying  the  land  and  reserving  the  trees,  or  by  the  own- 
er selling  the  trees  as  they  stand  on  the  land.^* 

Sa/me — Emhlemewts. 

The  term  '^emblements"  denotes  such  annual  products  of  the 
land  as  have  resulted  from  a  tenant's  own  care  and  labor,  and 
which  he  is  entitled  to  take  away  after  his  tenancy  has  ended/'^ 
Annual  crops  are  all  ''vegetable  products  of  the  earth,  as  corn, 
etc.,**  which  are  produced  annually  *•  by  labor,  industry,  and  man- 
Ann.  870;  Brittain  v.  McKay,  1  Ired.  (N.  C.)  265;  PoUey  v.  Johnson,  52  Kau. 
478,  35  Pac.  8;  Mabry  y.  Harp,  63  Kan.  398,  36  Pac.  743.  See,  also.  Winter- 
mute  V.  Light,  46  Barb.  278;  MlUer  v.  Baker,  1  Mete.  (Mass.)  27;  Butterman  v. 
Albright,  122  N.  Y.  484,  25  N.  E.  856.  But  they  pass  with  a  conveyance  of  the 
land.  Backenstoss  v.  Stabler,  33  Pa.  St  251;  Coman  v.  Thompson,  47  Mich. 
22.  10  N.  W.  62;  PoweU  v.  Rich,  41  IlL  466;  Smith  v.  Price,  89  111.  28;  Ter- 
hone  V.  Blberson,  8  N.  J.  Law,  533;  Tripp  v.  Hasceig,  20  Mich.  254.  As  to 
matured  crops  see  2  Jones,  Real  Prop.  |  1621.  And  go  to  a  devisee.  Dennett 
V.  Hopkinson,  63  Me.  350;  Bradner  v.  Faulkner,  34  N.  Y.  347;  Mr.  Spencer's 
Case,  Winch.  51;  Cooper  v.  Woolfltt,  2  Hurl.  &  N.  122.  As  to  what  are  annual 
crops,  see  Latham  v.  Atwood,  Cro.  Gar.  515. 

40  Maples  v.  Mmon,  31  Ck>nn.  598;  Batterman  v.  Albright,  122  N.  Y.  484, 
25  N.  E.  856;  Adams  v.  Beadle,  47  Iowa,  439;  Wescott  v.  Delano^  20  Wis. 
514;   CockriU  v.  Downey,  4  Kan.  426;   Brackett  v.  Gcddard,  54  Me.  809. 

«i  State  V.  Moore,  11  Ired.  (N.  a)  70.  Of.  State  v.  Stephenson,  2  Bailey 
(S.  a)  334.     But  see  In  re  MulhoUand's  Estate,  154  Pa.  St  491,  26  Atl.  612. 

«s  As  when  owned  by  one  who  does  not  own  the  land.  Jencks  v.  Smith, 
1  N.  Y.  90;  Dayton  v.  Vandoozer,  89  Mich.  749;  Warren  v.  Leland,  2  Barb. 
6ia 

4s  Yale  V.  Seely,  15  Vt  221;  Kingsley  v.  Holbrook,  45  N.  H.  313.  But  cf. 
Brackett  v.  Goddard,  54  Me.  809.  As  to  the  requirements  of  the  statute  of 
frauds  in  relation  to  the  sale  of  growing  trees,  see  OlariL,  Cont  p.  106;  Green 
V.  Armstrong,  1  Denlo,  550;  Whltmatsh  v.  Walker,  1  Mete.  (Mass.)  313; 
Harris  v.  Frink,  49  N.  Y.  24. 

4«  Black,  Law  Diet  ''Emblements.** 

^BThis  includes  grain.  Peacock  v.  Purvis,  2  Brod.  &  B.  862;  Ckx>per  v. 
Woolfltt,  2  HurL  &  N.  122;  Porsythe  v.  Price,  8  Watts,  282.  And  the  straw. 
Oraig  V.  Dale,  1  Watts  &  S.  509.  Hemp.  Co.  Litt  55a.  Hops.  Latham  v. 
Atwood,  Cro.  Car.  515.     Clover  and  artiflclal  grasses.     Graves  v.  Weld,  5 

4«  As  to  teasels,  .see  Graves  v.  Weld,  5  Bam.  &  Adol.  105;  Kingsbury  v. 
Collins.  4  Bing.  202. 
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arance,  and  are  called  'fructua  industriales/  "  as  distingaished  from 
those  spontaneous  or  natural  products  which  are  called  ^'fructus 
naturales.''  Whenever  such  crops  are  planted  *^  by  one  having 
an  interest  of  uncertain  duration  in  the  land,  and  that  interest 
terminates  without  his  fault  before  the  crops  are  harvested,** 
there  is  a  right  to  enter  to  cultivate,  harvest,  and  remove  them.** 
This  right  is  given  on  the  principle  that  the  crops  are  not  planted 
with  any  intention  to  benefit  the  one  next  entitled  to  the  land,  but 
with  the  expectation  of  reaping  them.  No  one  is  entitled  to  em- 
blements who  has  terminated  his  estate  by  his  own  act.**    The 

Bam.  ft  AdoL  105.  Contra,  Reiff  v.  Reiff,  64  Pa.  St  134;  Bvans  v.  Iglebart, 
6  GUI  &  J.  171.  But  not  growing  grasses.  Reiff  v.  Reiff,  64  Pa.  St  134. 
Nor  young  trees.  Ca  Litt  65a.  But  turpentine  "scrape'*  may  be.  Lewis 
T.  McNatt  65  N.  G.  63.  And  nursery  stoclc  Brooks  y.  Galfiter,  51  Barb. 
196;  King  y.  Howland,  7  Barfo.  263.  See,  also,  Brackett  y.  Ooddard,  54  Me. 
809. 

4T  The  seed  must  be  sown.  Mere  preparation  of  the  ground  is  not  suffl- 
dent    Price  t.  Pickett  21  Ala.  741. 

«s  Harris  y.  Frink,  49  N.  Y.  24.  Therefore  a  tenant  from  year  to  year  is 
entitled  to  emblementB.  Clark  y.  Haryey,  54  Pa.  St  142.  Reeder  y.  Say  re,  70 
N.  T.  180.  A  tenant  at  wiU.  Dayis  y.  Brocklebank,  9  N.  H.  73;  Dayis  y. 
Thompeon,  18  Me.  209;  Towne  v.  Bowers,  81  Mo.  491;  Pfttnner  y.  Sturmer,  40 
How.  Prac.  401;  Sherbnme  y.  Jones,  20  Me.  70.  And  a  tenant  for  life.  Poin- 
dexter  y.  Blackburn,  1  Ired.  Bq.  286;  Perry  y.  Terrel,  1  Dey.  &  B.  Bq.  441; 
Hunt  y.  Watklns,  1  Humph.  497;  Thornton  y.  Burch,  20  Ga.  791;  Bradley 
T.  BaUey,  56  Oonn.  874^  15  AtL  746.  And  his  lessees.  Bevans  y.  Briscoe,  4 
Har.  &  J.  (Md.)  189.  But  when  the  interest  is  of  definite  duration,  there  is 
no  right  to  emblements;  for  instance,  under  a  tenancy  for  years.  Whitmarsh 
T.  Gutting,  10  Johns.  360;  Sanders  y.  Blllngton,  77  N.  C.  255;  Dircks  y.  Brant, 
56  Md.  500;  Hendrixson  y.  Cardwell,  68  Tenn.  389;  Qossett  y.  Drydale,  48 
Mo.  App.  480.  But  a  custom  to  the  contraiy  will  giye  the  right  Stultz  y. 
Dl<±ey>  6  Bin.  (Pa.)  286;  Biggs  y.  Brown,  2  Serg.  ft  R.  14;  Templeman  y.  Biddle, 
1  Har.  (Del.)  522;  Van  Doren  y.  Eyeritt  5  N.  J.  Law,  460;  Foster  y.  Robin- 
wn,  6  Ohio  St  90;  dark  y.  Banks,  6  Houst  584.  Ck>ntra,  Harris  y.  Carson, 
7  Leigh,  632. 

49  Den  y.  Humphries,  8  Ired.  (N.  G.)  362. 

»•  Debow  y.  CTotfoz,  10  N.  J.  Law,  128;  Samson  y.  Rose,  65  N.  Y.  411;  Haw- 
kins y.  Skeggs,  10  Humph.  (Tenn.)  30;  Gregg  y.  Boyd,  69  Hun,  588,  23  N.  Y. 
Snpp.  918;  Carney  y.  Mosher,  97  Mich.  554,  56  N.  W.  935;  Orland's  Coae,  5 
Coke,  116a;  Dayis  y.  Byton,  7  Bing.  154.  Cf.  Carpenter  y.  Jones,  68  lU.  517. 
So  the  right  Is  lost  hy  the  assertion  of  a  title  paramount  Howell  y. 
Scbenck,  24  N.  J.  Law,  89;  King  y.  Fowler,  14  Pick.  238.    As  by  foreclosure 
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right  to  remoTe  crops  may  be  given  in  any  case  by  express  oon- 
traot*^    In  some  states  the  subject  is  regulated  by  statute.** 


SAME— FIXTUBSS. 

4.  OhatteU  which  are  annexed  to  land   are   called  flz- 
tures.    Fixtures  are  either: 

(a)  Beal  fixtures,  or  those  which  cannot  be  lawftilly  re- 

moved by  the  owner  of  a  limited  interest  in  the 
land.    Beal  fixtures  are  real  property. 

(b)  Chattel  fixtures,  or  those  which  can  be  lawfully  re- 

moved by  such  an  owner.    Chattel  fixtures  are  per- 
sonal property. 

Buildings  erected  upon  land  and  chattels  annexed  to  land  or 
to  buildings  on  the  land  are  called  "fixtures.^*  ■•  When  the  an- 
nexation is  made  by  the  owner  in  fee  of  the  land,  such  fixtures  be- 
come real  property.**  They  may,  of  course,  again  become  per- 
sonalty by  being  actually  severed  from  the  land  with  that  intent.** 
But,  where  the  annexation  is  made  by  the  tenant  of  a  less  estate 
than  a  fee,  it  is  not  always  easy  to  determine  whether  such 
fixtures  become  realty  or  remain  personalty.  Things  annexed  by 
a  tenant  sometimes  become  realty,  and  sometimes  do  not.  The 
question  is  of  importance,  because,  if  the  chattels  become  realty, 
they  cannot  be  lawfully  severed  or  removed  by  the  tenant,  while 
if  they  remain  personalty,  notwithstanding  their  annexation,  they 
may  be  removed  by  the  tenant  before  or  at  the  expiration  of  his 
term.    There  is  great  confiict  in  the  cases.     The  confusion  has 

of  a  mortgage  executed  before  the  lease.  Lane  v.  King,  8  Wend.  584;  Down* 
ard  V.  Groff,  40  Iowa,  597;  GUman  v.  Wills,  66  Me.  278.  But  see  GasslUy  v. 
Rhodes,  12  Ohlo»  88.    Gf.  Lewis  v.  Klotz,  89  La.  AmL  259, 1  South.  589. 

•1  Van  Doren  v.  Bveritt,  5  N.  J.  Law,  460. 

•t  1  stiuL  Am.  9t  Law,  %%  1334,  2064,  8233. 

ss  Teair  V.  Hewitt,  1  Ghio  St  511;  Gapen  t.  Peckham,  85  Oonn.  88;  Potter 
T.  Gromweli.  40  N.  Y.  287;   Peirce  v.  Goddard,  22  PidL  559. 

•4  Harris  t.  Scovel,  85  Mich.  82,  48  N.  W.  178;  Dooley  ▼.  Grist,  26  m.  551; 
Sampson  t.  Gotton  MlUs,  64  Fed.  939.  But  see  Jenkins  ▼.  McGurdy,  48  Wis. 
680,  4  N.  W.  807.    And  cf.  Green,  J.,  in  Sterens  y.  Railway  Go.,  81  Barb.  597. 

««  Bostwick  T.  Leach,  8  Day  (Gonn.)  476;  Lee  ▼.  Gaskell,  1  Q.  B.  Dlv.  700. 
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arisen  largely  from  a  loose  use  of  the  word  "fixtures/'  The  term 
has  been  used  in  three  senses:  E^rst,  as  meaning  simply  chattels 
which  are  annexed  to  realty,  irrespective  of  whether  they  may  be 
remoyed  or  not;  second,  as  meaning  irremovable  fixtures;  and, 
third,  as  meaning  removable  fixtures.'*  The  resulting  confusion 
of  the  cases  is  natural.  It  is  hoped  to  avoid  this  confusion  by 
calling  those  fixtures  which  cannot  be  lawfully  removed  '^real  fix- 
tures," because  they  have  become  realty.  Fixtures  which  can  be 
lawfully  removed  will  be  called  "chattel  fixtures,"  because  they 
remain  personal  property.*^  They  may  be  taken  on  execution 
against  the  tenant  as  long  as  the  tatter's  right  to  remove  them 
easts." 

6.  WHAT  FIXTX7BBS  BEMOVABIjB— Whether  a  fixture 
is  a  real  or  personal  fixture,  and  lawftilly  remov- 
able, depends  on  the  presumed  intention  with  which 
it  was  annexed.  This  intention  is  determined  with 
reference  to: 

(a)  Express  contract  of  the  parties  (p.  12). 

(b)  Statutory  regulation,  which  conclusively  presumes 

intention  (p.  12). 

(c)  Character  of  the  annexation  (p.  18). 

(d)  Adaptation  of  the  fixture  for  use  with  the  realty 

(p.  15). 

(e)  Nature  of  the  chattels  annexed,  as : 

(1)  Trade  fixtures  (p.  16). 

(2)  Agricultural  fixtures  (p.  IT). 
(S)  Domestic  fixtures  (p.  18). 

(f)  Belation  of  the  party  Tnaklng  the  annexation  to  the 

land,  as: 
(1)  liossee  (p.  19). 

(S)  Tenant  for  life  or  in  tail  (p.  IS). 
(S)  Owner  in  fee  (p.  19). 

••Bvell,  Fixt  1;   Tyler.  Fixt  86. 

»f  Voorhees  v.  McGinnis,  48  N.  Y.  278;  Teaff  T.  Hewitt,  1  Ohio  St  ML 
M  O'Donnell  y.  Hitchcock,  118  Mass.  401;  Heffner  t.  Lewis,  78  Pa.  St  802; 
Fisher  t.  Saffer,  1  E.  D.  Smith,  611. 
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IhterUion. 

The  whole  subject  of  fixtures  is  involved  In  difficulty,  and  the 
cases  are  in  great  conflict.  The  real  or  chattel  character  of  a  fix- 
ture is  largely  a  question  of  fact,  and  few  general  rules  can  Be  laid 
down  for  determining  what  fixtures  are  removable.**  But  the 
tendency  of  modem  cases  is  to  make  the  intention  with  which  a 
fixture  is  annexed  the  test  of  its  character,**  and  to  treat  other 
things  as  evidence  of  that  intention.*"  It  is  not,  however,  a  se- 
cret intention  which  controls,  but  the  intention  which  the  law 
presumes  from  the  acts  and  situation  of  the  party  at  the  time 
of  making  the  annexation.** 

£aopre88  Contract 

The  parties  between  whom  the  question  is  likely  to  arise  may 
settle  all  doubts  in  advance  by  express  contract.**  This  is,  of 
course,  an  instance  of  expressed  intention. 

Stoitatcry  Regvlation. 

In  some  states  the  question  of  fixtures  has  been  made  a  matter 
of  legislative  enactment,  and  certain  classes  of  annexations  are 

•oBweU,  Flxt  9. 

•1  Farrar  v.  Chauffetete,  6  Denio  (N.  Y.)  627;  Reynolds  v.  New  York  Se- 
curity &  Trust  Co.,  88  Hun,  560,  34  N.  Y.  Supp.  800;  HUl  v.  Sewald,  53  Pa. 
St.  271;  Seegrer  v.  Pettlt.  77  Pa.  St  437;  Melg'a  Appeal.  02  Pa.  St  28;  Hffl 
T.  Wentworth,  28  Vt  428;  Jones  v.  Ramsey,  3  111.  App.  303;  Kelly  v.  Austin,  46 
lU.  156;  Congregational  Society  v.  Fleming,  11  Iowa,  583;  Oopp  t.  Swift 
(Tex.  ClY.  App.)  26  S.  W.  438;  McDavid  y.  Wood,  5  Heisk.  (Tenn.)  05;  Mc- 
Fadden  ▼.  Crawford,  36  W.  Ya.  671,  15  S.  B.  408;  Strickland  t.  Parker,  64 
Me.  263;  Capen  t.  Peckham,  35  Conn.  88;  Llnahan  ▼.  Barr,  41  Conn.  471; 
Equitable  Trust  Co.  y.  Christ,  47  Fed.  756. 

•>  Ottumwa  Woolen  Mm  Co.  y.  Hawley,  44  Iowa,  5'i ;  Hutchlns  y.  Master- 
son,  46  Tex.  651. 

•8  Rogers  y.  Brokaw,  25  N.  J.  Eq.  406.    Cf.  Llnaiian  y.  Barr,  41  Conn.  471. 

•4  Hines  Y.  Ament,  48  Mo.  208;  Tifft  y.  Horton,  53  N.  Y.  377;  Hendy  y. 
Dinkerboff,  67  CaL  8;  Mott  y.  Palmer,  1  N.  Y.  564.  See  Ex  parte  Ames,  1 
Low.  561,  Fed.  Cas.  No.  323;  Aldrlcb  y.  Husband,  131  Mass.  480;  Taft  y. 
Stetson,  117  Mass.  471;  Hunt  y.  Iron  Co.,  07  Mass.  270;  Lake  Superior  Ship 
Canal,  Ry.  &  Iron  Co.  y.  McCann,  86  Mich.  106,  48  N.  W.  602;  Lansing  Iron 
&  Engine  Works  Y.  Walker,  01  Mich.  400,  51  N.  W.  1061;  Holly  Manurg  Co.  y. 
New  Chester  Water  Co.,  48  Fed.  870;  Id.,  8  a  C.  A.  300,  53  Fed.  10;  AdYance 
Coal  Co.  Y.  Miller,  4  Pa.  Dist  R.  352;  White's  Appeal,  10  Pa.  St  252;  Blanch- 
ard  Y.  Bowers,  67  Vt  403,  31  Atl.  848. 
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hy  statute  declared  to  be  real  fixtureSi  and  others  to  be  chattel 
totures.*' 

daraoter  of  AnnaoxMofi. 

The  maimer  in  which  a  fixture  is  attached  or  annexed  to  the 
realty  is  indicatlTe  of  the  intention  with  which  it  was  placed  there. 
It  shows  whether  it  was  intended  to  be  permanent  or  to  be  sub- 
leqaentlj  removed.**  Some  cases  make  the  manner  of  fastening 
a  thing  the  test  of  its  character  as  a  fixture.*^  By  some  of  these 
courts  a  thing  does  not  become  a  real  fixture  unless  it  is  so  an- 
nexed to  the  land  that  its  severance  would  cause  a  considerable 
injury  to  the  realty.**  Although  annexation  is  largely  a  question 
of  fact  in  each  case,  it  has  been  held  that  there  may  be  an  at- 
tachment of  a  thing  to  the  land  by  its  weight  alone;  **  for  instance, 
a  heavy  statue  on  a  pedestal,^*  or  a  dry  stone  wall/^ 

•»  1  Btlm.  Am.  St  Law.  H  2100-2102. 

••  Tcaff  V.  Hewitt,  1  Ohio  St  611;  Bogers  ▼.  Brokaw,  20  N.  J.  Bq.  496;  Bed- 
Ion  ▼.  Baxko',  4  Kan.  446;  O'DonneU  v.  Hitebcook,  118  Biasb.  401;  Penny- 
becker  ▼.  McDougal,  48  CaL  100;  Cook  v.  Whiting,  16  lU.  480;  Sayles  v. 
Purifying  Ga  (Sup.)  16  N.  Y.  Supp.  666;  Jones  v.  BnU  (Tex.  Sup.)  19  8.  W. 
1031;  KendaU  ▼.  Hathaway,  67  Vt  122,  30  Atl.  869;  Chase  v.  Box  Oo.,  11  Wash. 
377,  89  Pac  639;  RoseviUe  Alta  Min.  Oo.  v.  Iowa  Gnlch  Min.  Go.,  16  Oolo.  29, 
29  Pac.  920;  Strickland  v.  Parker,  64  Me.  268. 

•7  Rex  V.  Otley,  1  Bam.  &  Add.  161;  Wansbrough  v.  Maton,  4  Adol.  &  B. 
884;  Bx  parte  Aatbory,  4  Ch.  App.  630;  Wadleigh  v.  Janvrin,  41  N.  H.  603; 
Carpenter  v.  Walker,  140  Mass.  416»  6  N.  B.  160.  Bat  see  Landon  v.  Piatt, 
84  Conn.  617. 

••  Bewick  V.  Fletcher,  41  Mich.  626,  8  N.  W.  162;  Murdock  v.  Gifford,  18  N. 
Y.  28;  Ford  v.  Cobb,  20  N.  Y.  344;  Vanderpo^  v.  Van  Allen,  10  Barb.  167; 
Whiting  V.  Brastow,  4  Pick.  810;  Swift  ▼.  Thompson,  9  Conn.  68;  Hunt  v. 
Hollanphy,  1  Mo.  361;  Lanphere  v.  Lowe,  8  Neb.  181;  Fnllam  v.  Steams,  80 
Vt  443;  Baraett  v.  Wood,  32  Vt  372.  But  see  TilTt  v.  Horton,  53  N.  Y.  377; 
Morrison  v.  Berry,  42  Mich.  389,  4  N.  W.  731;  Quinby  ?.  Paper  Co.,  24  N.  J. 
Eq.  260;  Degraflenreid  y.  Scruggs,  4  Humph.  (Tenn.)  461;  Thresher  v.  Water 
Works,  2  Bam.  &  C.  608. 

••  Smith  V.  Blake,  96  Mich.  642,  66  M.  W.  978;  Miller  v.  Waddingham  (Cal.) 
25  Pac.  688. 

7*  Snedeker  v.  Warring,  12  M.  Y.  170;  Oakland  Oemetecy  Ck».  v.  Bancroft, 
m  Pa.  St  197,  28  AtL  102L 
n  Swell,  Flzt  81.   OL  Noblt  v.  Sylvester,  42  V 1 146. 
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Sajne — Seoetanos* 

Chattels  which  haye  become  realty  by  a  permanent  annexation 
may  neyertheless  be  converted  into  personalty  again  by  being  sev- 
ered from  the  realty  by  the  owner  with  an  intent  to  produce  that 
effect/*  A  mere  intention  to  sever  is  not,  however,  sufficient/* 
This  severance  need  not  be  actual,  but  may  be  constructive,  as 
by  the  execution  of  a  bill  of  sale  or  chattel  mortgage/^  A  mere 
temporary  severance,  however,  though  actual,  will  not  change  the 
character  of  a  real  fixture/*  For  instance,  when  machinery  is 
taken  from  a  mill  for  repairs,  it  does  not  thereby  become  personal 
property/* 

Sams — C(m%tfrucibin)6  Armeooation. 

Chattels  may  become  realty  by  constructive  annexation;  for 
instance,  keys  to  a  house,  storm  windows,  etc.,  though  not  at  the 
time  fastened  to  the  house,  will  pass  with  a  conveyance  of  the 
realty/^  And  the  same  has  been  held  as  to  saws  and  belts  in  a 
factory,^*  and  rolls  in  an  iron  mill,  though  detached/*  As  to 
whether  railway  cars  are  real  or  personal  property  the  cases  are 
conflicting,**  but  the  tendency  of  late  cases  is  to  consider  them 

71  Morgan  v.  Yarick,  8  Wend.  687;  Blisa  v.  Misner^  4  Thomp.  &  O.  688; 
Gardner  v.  Finley,  19  Barb.  817;  Davis  v.  Emery,  61  Me.  140.  See,  also,  Tay- 
lor V.  Townsend,  8  Mass.  411. 

Tt  Bratton  v.  Glawson,  2^  Strob.  478. 

T4  Davis  V.  Emery,  61  Me.  140;  Shaw  v.  Oarbr^,  18  Allen  (Mass.)  462. 
See,  however,  Richardson  v.  Coi^eland,  6  Gray  (Mass.)  536;  Dudley  v.  Foote,  68 
N.  H.  67. 

7i  Rogers  V.  Gilinger,  80  Pa.  St  186;  Wadleigh  v.  Janvrin,  41  M.  H.  603; 
r>avi8  V.  Emery,  61  Me.  140.  So  fence  boards,  though  temporarily  removed, 
remain  part  of  the  realty,  so  as  to  pass  to  a  vendee.  Goodrich  v.  Jones,  2 
Hm  (N.  Y.)  142;  McLaughlin  v.  Johnson,  46  111.  168.  But  see  BLarris  v. 
Scovel,  86  Mich.  82,  48  N.  W.  178. 

Ti  Wadleigh  v.  Janvrin,  41  N.  H.  608. 

TT  Ewell,  Fizt  88.     See,  also,  Wadleigh  v.  Janvrin,  41  N.  H.  606. 

Ts  Bumside  v.  TwitcheU,  48  N.  H.  390;   Fanar  v.  Btackpole,  6  Me.  164. 

T»  Yoorhis  V.  Freeman,  2  Watts  &  S.  116.  And  see  Keating  Implement  Go. 
V.  Marshal]  Electric  Light  &  Power  Co.,  74  Tex.  606,  12  S.  W.  480;  McFadden 
V.  Crawford,  86  W.  Va.  671, 16  S.  E.  40a 

80  For  cases  holding  them  realty,  see  Farmers'  Loan  &  Trust  Go.  v.  Hen- 
drickson,  26  Barb.  484;  Palmer  y.  Forbes,  28  IlL  801;  Titus  v.  Mabee,  26 
lU.  267;  Farmers'  Loan  &  Trust  Go.  v.  St  Joseph  ft  D.  G.  R.  Go.,  8  DilL 
412,  Fed.  Cas.  No.  4,669;  Baker  v.  Atherton,  16  Pa.  Ck>.  Gt  R.  47L 
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personalty,*^  aad  there  are  constitutional  proyisions  to  this  effect 
in  some  states.** 

AdaptaHan  for  Uke  wUh  the  BeaUy. 

Another  oircomstance  showing  the  intention  with  which  a  chat- 
tel is  annexed  is  its  adaptation  for  ase  with  the  realty.**  Some 
eases  eyen  regard  this  as  a  decisiye  test.*^  The  principal  appli- 
cation of  the  rule  is  to  machinery,  engines,  and  boilers  in  mills 
and  factories,  without  which  the  business  could  not  be  carried  on.*" 
The  rule  is  not,  howeyer,  extended  to  loose,  moyable  machinery, 
no  matter  how  complete  its  adaptation.**  But  such  things  as  du- 
plicate rolls  in  an  iron  rolling  mill  haye  been  held  real  fixtures, 
because  of  their  adaptation  for  use  with  the  mill.*^  The  same  has 
been  held  of  pans  in  salt  works,**  and  of  shelyes,  drawers,  and 

•ifiee  WUliamscm  ▼.  RaUway  Co.,  25  N.  J.  Eq.  13;  Steyena  y.  RaUway 
Co.,  81  Barb.  580;  Beardsley  y.  Bank,  81  Barb.  619;  Hoyle  v.  Railway  Co., 
54  N.  Y.  814;  Chicago  &  N.  W.  Ry.  v.  Ft  fioward,  21  Wis.  45;  Coe  v.  Rail- 
Tray  Go.»  10  Obio  St  872;  Midland  Ry.  Co.  y.  State,  11  Ind.  App.  488,  88 
N.  B.  57;   Hoyle  y.  Railway  Co.,  54  N.  Y.  814. 

ill  Stlm.  Am.  St.  Law,  I  468.  But  there  are  provisions  to  the  contrary 
in  other  states.     Id.  |  2100. 

» Bumside  y.  TwltcheU,  48  N.  H.  894;  Murdock  t.  Glfford,  18  N.  Y.  28; 
Smith  Paper  Co.  y.  Seryin,  'ISO  Mass.  511;  Ferris  y.  Qnlnby,  41  Mich.  202, 
2  N.  W.  0;  Curran  y.  Smith,  87  111.  App.  09;  Wade  v.  Brewing  Co.,  10 
Wash.  284,  88  Pac  1009;   Parsons  y.  Copeland,  88  Me.  587. 

•«  Green  y.  Phillips,  26  Grat  752;  Morris'  Appeal,  88  Pa.  St  868;  Huston 
T.  Clai^  162  Pa.  St  485,  29  Atl.  866,  868;  Shelton  ▼.  Flcklln,  82  Grat  727; 
Brennan  y.  Whltaker,  15  Ohio  St  446;  Parsops  y.  Copeland,  88  Me.  587; 
Hnstm  y.  Clark,  8  Pa.  Dlst.  R.  2. 

81  Walker  y.  Sherman,  20  Wend.  686;  Winslow  y.  Insurance  Co.,  4  Mete. 
(Mass.)  806;  Voorhees  y.  McGlnnis,  48  N.  Y.  278;  Christian  y.  Dripps,  28 
Pa.  St  271;  Hill  y.  Hill,  48  Pa.  St  521;  Laflln  y.  Griffiths,  85  Barb.  58;  Mc- 
Coimell  y.  Blood,  128  Mass.  47;  Winslow  y.  Insurance  Co.,  4  Mete  (Masa) 
306;  Curran  y.  Smith,  87  IlL  App.  69;  Keeler  y.  Keeler,  81  N.  J.  Bq.  181; 
Bice  y.  Adams,  4  Harr.  (Del.)  832;  TruU  y.  Fuller,  28  Me.  545;  Dayenport 
y.  Sbants,  43  Yt  546;  Case  Manufg  Co.  y.  Garyen,  45  Ohio  St  289,  18  N. 
S.  493;   Citizens*  Bank  y.  Knapp,  22  La.  Ann.  117. 

••McKlm  y.  Mason,  8  Md.  Ch.  186;  Cherry  y.  Arthur,  5  Wash.  St  787, 
32  Pac  744.     See  Bumside  y.  Twitchell,  48  N.  H.  890. 

•T  Yoorhls  y.  Freeman,  2  Watts  &  S.  116;   Pyle  y.  Pennock,  2  Watts  ft  S. 

aoo. 

••  LawtoQ  y.  Salmon,  1  H.  BL  269,  note. 
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counters  in  a  retail  store.**  The  test  of  adaptability  has  also  been 
applied  to  the  rolling  stock  of  railroads,  making  snch  fixtures  real- 
ty.** 

Nabufte  of  the  Fiast/ua'e» — Trade  Fhasturee. 

A  yaluable  aid  in  determining  the  intention  with  which  an  an- 
nexation is  made  is  found  in  the  nature  of  the  thing  itself.  It  is 
not  to  be  presumed  that  one  engaged  in  trade  or  manufacture  will 
attach  yaluable  chattels  to  the  realty,  if  his  interest  is  of  limited 
or  uncertain  duration,  and  intend  that  the  things  so  annexed  shall 
remain  i>art  of  the  realty.  Annexations  of  this  kind  are  called 
^^trade  fixtures/'  and  their  removal  is  permitted  with  considerable 
freedom, — ^in  fact,  is  the  rule  rather  than  the  exception.  Show 
cases,**  counters  and  shelves,**  engines,**  boilers,**  machinery,** 
tanks  in  a  distillery,**  and  even  buildings*^  have  been  held  re- 
movable as  trade  fixtures.  Within  the  principle  governing  trade 
fixtures  come  also  certain  mixed  cases  where  the  annexation  is 

••  Tabor  v.  Robinson,  86  Barb.  488.  But  see^  as  to  an  Ice  chest,  Park  v. 
Baker,  7  Allen,  78. 

»o  Farmers*  Loan  &  Trust  Ga  v.  Hendrlduon,  25  Barb.  48C  And  see 
cases  dted  ante,  note  80. 

•1  McGall  V.  Walter,  71  Ga.  287. 

•1  Guthrie  v.  Jones,  108  Mass.  191.  But  see  O'Brien  v.  Kusterer,  27  Mich. 
280. 

••  Oook  V.  Transportation  Co.,  1  Denio  (N.  Y.)  91;  Lemar  v.  Miles,  4 
Watts,  880;  Robertson,  v.  Gorsett^  89  Mich.  777;  Crane  v.  Brlgham,  11  N. 
J.  Eq.  29. 

•4  Cooper  V.  Johnson,  148  Mass.  108,  9  N.  E.  88;  Conrad  v.  Bilning  Co.,  M 
Mich.  249,  20  N.  W.  89;  Merrltt  v.  Judd,  14  CaL  60  r  Kels^  v.  Durkee,  88 
Barb.  410;   Hayes  v.  Mining  Ca,  2  Colo.  278. 

»B  Holbrook  v.  Chamberlain,  116  Mass.  155;   Moore  v.  Smith,  24  lU.  512. 

»«  Chidley  v.  Churchwardens  of  West  Ham,  82  Law  T.  (N.  S.)  486.  So 
vats  o(f  a  soap  boiler,  but  not  partitions,  etc,  which  were  put  up  to  com- 
plete the  house,  may  be  taken  on  execution.     Poole's  Case,  1  Salk.  868. 

»T  Beers  v.  St  John,  16  Conn.  322;  Walton  v.  Wray,  54  Iowa,  581,  6  N.  W. 
742;  Klssam  v.  Barclay,  17  Abb.  Prac  860;  Macdonough  v.  Starblrd,  106 
CaL  15,  88  Pac.  510;  West  N.  Car.  Ry.  v.  Deal,  90  N.  C.  110;  Security  Loan 
&  Trust  Co.  V.  Willamette  Steam  Mills  Lumbering  &  ManuTg  Co.,  99  CaL 
636,  84  Pac.  821.  But  buildings,  though  erected  solely  for  purposes  of  trader 
may  be  of  so  substantial  a  character  that  they  are  Irremovable.  White- 
head V.  Bennett,  27  Law  J.  Ch.  474.  And  ct.  Felcher  v.  McMillan,  108  Mlchi 
494,  61  M.  W.  791. 
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made  partly  for  purposes  of  trade  and  partly  to  secure  the  enjoy- 
ment of  the  demised  estate,  as  in  the  case  of  engines  erected  in  a 
colliery  ••  or  brickyard,  or  trees  set  out  in  a  nursery;  ••  or  it  may 
be  that  the  fixtures  are  partly  for  domestic  use  and  convenience 
and  partly  for  purposes  of  trade.^** 

Same — Agricidtwral  Fiastwres. 

Agricultural  fixtures  are,  as  the  name  Bhows,  those  which  are 
used  in  farming,  and  consist  principally  of  bams,  sheds,^^^  and  farm 
machinery,  such  as  cotton  gins.^®'  In  England  agricultural  fixtures 
are  for  the  most  pxrt  irremovable,^^'  but  the  rule  is  otherwise  in 
many  of  the  United  States,^^*  though  it  is  not  as  liberal  as  in  the 
ease  of  trade  fixtures.^^' 

Manure  made  on  a  farm  becomes  part  of  the  realty,  and  cannot 
be  lawfully  treated  as  personalty  by  one  not  the  owner  of  the 
fee,***  except  when  it  is  made  from  material  not  obtained  on  the 
premises,  as  in  the  case  of  a  livery  stable.**'    Manure  passes  with 

••  Lawton  y.  Lawton,  8  Atk.  12. 

••  KlDfiT  T.  Wilcomb,  7  Barb.  268;   MlUer  y.  Baker,  1  Mete.  (Ma£».)  27. 

io»  Van  Ness  ▼.  Pacard,  2  Pet.  187,  held  tbat  a  dweUing,  house  erected  by 
a  dairyman  and  used  as  accessory  to  that  businees  was  removable.  See, 
also*  Wall  T.  Hinds,  4  Gray,  256;   Oapehart  y.  Foster  (Minn.)  68  N.  W.  257. 

101  Blwes  T.  Maw,  8  Bast,  88. 

101  McJunkin  ▼.  Dupree,  44  Tex.  500.    But  see  Bond  r.  Ooke,  71  N.  C.  97. 

10*  See  BIwes  t.  Maw,  8  East,  38,  where  an  agricultural  tenant  erected 
•ereral  outbuildings  of  brick  and  mortar  and  let  them  into  the  ground,  he  was 
not  permitted  to  remove  them. 

104  Wing  T.  Gray,  36  Vt.  261;  Harlmess  y.  Sears,  26  Ala.  483;  Dubois  ▼. 
Kelly,  10  Barb.  496;   Holmes  ▼.  Tremper,  20  J  onus.  29. 

100  Tyler,  Flxt.  271;  Perkins  t.  Sw^k,  48  Miss.  849;  Leland  v.  Qassett, 
17  Vt.  403. 

!••  Perry  y.  Carr,  44  N.  H.  118;  Hill  v.  De  Rochemont,  48  N.  H.  87;  Dan- 
iels T.  Pond,  21  Pick.  867;  Mlddlebrook  y.  Gorwln,  15  Wend.  169.  Manure 
In  a  heap  Is  personalty,  but  when  scattered  upon  the  ground  it  becomes 
part  of  .the  realty.  Yearworth  y.  Pierce,  Aleyn,  81;  Ruckman  y.  Cutwater, 
28  N.  J.  Law,  581;  Fay  y.  Muzzey,  18  Gray,  53;  Gollier  y.  Jenks  (R.  I.)  32 
AtL  20&  And  see  Lassell  y.  Reed,  6  OreenL  (Me.)  222.  It  has  been  held 
that  manure  may  be  taken  on  execution  against  a  tenant  at  wUl  without 
incurring  llabUity  to  the  landlord.    Staples  y.  Emery,  7  Greenl.  (Me.)  201. 

lOT  Carroll  y.  Newton,  17  How-  Prac.  180;  Plumer  y.  Plumer,  80  N.  H. 
658;   Gallagher  y.  Shipley,  24  Md.  418.     So  manure  made  after  the  sale  of  a 
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the  freehold  to  a  yendee  of  the  land.^^*  It  cannot  be  taken  on 
execution  against  the  owner  of  the  fee  nnless  he  has  made  It  per- 
sonal property  by  being  seyered.^^* 

SaaiM — Damestio  FioetureB, 

Certain  annexations  may  be  remoyed  as  domestic  fixtures,  which 
comprise  such  things  as  stoyes,^^^  wash  tubs  fastened  to  the 
house,***  gas  fixtures^***  chimney-pieces,***  marble  shelves,***  and 
sheds.***  In  the  annexation  of  domestic  fixtures,  it  is  held  that 
there  is  a  stronger  presumption  of  an  intention  to  make  them  per- 
manent additions  to  the  realty  than  with  either  trade  or  agricul- 
tural fixtures,  and  consequently  less  freedom  of  remoyal.*** 

farm,  where  the  vendor  retains  possesaion  during  the  winter,  but  carriea  on 
no  farming  operations>  may  be  sold  by  him.  Needham  y.  AlUaon,  24  N.  H. 
855.  But  see  LasaeU  y.  Beed,  6  Oreenl.  (Meu)  222.  Of.  liewls  y.  Jones,  17 
Pa.  8t  262.   . 

!••  Ooodrich  y.  Jones,  2  Hin  (N.  Y.)  142;  Daniels  y.  Pond,  21  Pick.  (Mass.) 
807;  Klttredge  y.  Wooda»  8  N.  H.  508.  Contra,  Ruckman  y.  Outwater,  28 
N.  J.  Law,  581.  It  may  be  reseryed  by  a  aeimrate  agreement.  Strong  y. 
Doyle,  110  Mass.  92. 

io»  Sawyer  y.  Twias,  26  N.  H.  845. 

iioTowne  ▼.  Flske,  127  Mass.  125;  Gaffleld  ▼.  Hapgood,  17  Pick.  192. 
Grates.  Aldine  Manufg  Oa  t.  Barnard,  84  Mich.  682,  48  N.  W.  280;  Gaf- 
fleld y.  Hapgood,  17  Pick.  192.  And  steam  yalves  and  radiators.  National 
Bank  y.  North,  160  Pa.  St  803,  28  Atl.  694. 

Hi  Wall  ▼.  Hinda,  4  Gray,  256.    See,  also,  Kirchman  r.  Lapp  (Super.  Ot) 

19  N.  Y.  Supp.  881. 

« 

lis  Vanghen  y.  Haldenxan,  83  Pa.  St.  522;  Kirchman  y.  Lapp  (Snper.  Ot) 
19  N.  Y.  Supp.  881;  Manning  y.  Ogden,  70  Hun,  399,  24  N.  Y.  Supp.  70. 
Oontra,  Johnson's  Bx'r  y.  Wiseman's  Bx'r,  4  Mete.  (Ky.)  357. 

118  Winn  y.  Ingilby,  5  Bam.  &  Aid.  625.  But  see  Spinney  y.  Barbe,  48  111. 
App.  585.  So  pictures  and  glasses  put  up  instead  of  wainscot  were  giyen  to 
the  heir.  Oaye  y.  Caye,  2  Yem.  508.  And  see  D'Eyncourt  y.  Gregory,  L.  R. 
8  Eq.  882;   Cahn  y.  Hewsey,  8  Misc.  Rep.  884,  29  N.  Y.  Supp.  1107. 

ii«  Weston  y.  Weston,  102  Mass.  514.  And  see  Sweet  y.  Myers,  8  S.  D. 
824,  58  N.  W.  187. 

11 B  Krouse  y.  Ross,  1  Oranch,  C.  O.  868,  Fed.  Oas.  No.  7,940. 

11  •  See  Buckland  y.  Butterfield,  2  Brod.  &  B.  54  (where  a  conseryatory 
and  pinery,  erected  for  ornament  and  attached  to  the  dwelling  houae,  were 
held  part  of  the  realty);  Jenkins  y.  Gething,  2  Johna.  &  H.  520;  State  y. 
Elliot,  U  N.  H.  540.  But  in  Grymes  y.  Boweren,  6  Bing.  437,  a  tenant  waa 
permitted  to  remoye  a  pump  erected  for  domestic  use,  though  quite  firmly 
annexed  to  the  freehold. 
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Party  Making  the  AtmeooaUon. 

The  most  important  consideration  of  all  in  determining  the  proba- 
ble intention  with  wliich  an  annexation  is  made  is  the  relation  of  the 
person  making  the  annexation  to  the  land  and  the  duration  of  his 
interest  in  it.  The  parties  between  whom  thd  question  arises  may 
be  put  into  three  classes,  as  follows:    (1)  Lessor  against  lessee; 

(2)  reversioner  or  remainder-man  against  tenant  for  life  or  in  tail; 

(3)  heir  against  personal  representative  of  an  owner  in  fee  simple, 
vendee  against  vendor,  and  mortgagee  against  mortgagor.  Any 
other  persons  between  whom  the  question  arises  may  easily  be 
shown  to  stand  in  the  same  relation  to  each  other  as  those  in  one 
of  these  three  classes.^  ^^  It  is  obvious  that  one  having  only  a 
short  term  of  years  in  certain  land  will  be  less  likely  to  make  erec- 
tions thereon  with  the  intention  of  having  them  become  permanent 
than  if  his  interest  was  that  of  an  owner  in  fee  simple.  Therefore 
a  tenant  is  accorded  considerable  freedom  in  removing  fixtures, 
and  the  tendency  of  the  modern  cases  seems  to  be  towards  a  great- 
er liberality  in  his  favor,  because  the  presumption  is  very  strong 
that  he  made  the  annexation  in  order  to  secure  more  complete  en- 
joyment during  his  term,  and  not  with  the  intention  of  benefiting 
his  landlord.^^*  Persons  having  life  estates  are  in  many  cases 
tenants  in  dower  or  by  curtesy,  and  therefore  often  closely  related 
to  the  one  entitled  to  the  next  estate.    It  is  accordingly  not  diffi- 

117  For  other  relations,  equivalent  to  the  first  class,  see  Raymond  v.  White, 
7  Cow.  819;  Heffner  v.  Lewis,  73  Pa.  St  802;  Havens  v.  Electric  Light 
Co.  (Sup.)  17  N.  Y.  Supp.  C80.  And  for  others,  equivalent  to  the  third 
class,  see  Parsons  v.  Oopeland,  88  Me.  637;  Bigler  v.  Bank,  26  Hun,  520; 
Cresson  ▼.  Stout,  17  Johns.  116;  Gale  ▼.  Ward,  14  Mass.  852;  Farrar  y. 
Chauffetete,  6  Denio  (N.  Y.)  527;  Goddard  r.  Chase,  7  Mass.  432;  Tudor 
Iron  Works  t.  Hitt,  49  Mo.  App.  472. 

Ill  Toungblood  t.  Shibank,  68  Ga.  630;  Thomas  t.  Orout,  6  Bash  (Ky.)  37; 
Amhs  ▼.  Hill,  10  Mo.  App.  108;  Osgood  t.  Howard,  6  GreenL  (Me.)  452. 
Ct  Deane  r.  Hutchinson,  40  N.  J.  Eq.  88,  2  AtL  292.  For  cases  of  trade  fix- 
tures. Bee  Raymond  ▼.  White,  7  Gow.  819;  Andrews  y.  Button  Go.,  132  N. 
Y.  848,  30  N.  E.  8S1;  Gonrad  ▼.  Mining  Go.,  54  Mich.  249,  20  N.  W.  39; 
Hayes  ▼.  Mining  Go.,  2  Golo.  278;  Powell  y.  Bergner,  47  IIL  App.  83;  Berger  y. 
Hoemer,  36  ID.  App.  360;  Lang  y.  Cox,  40  Ind.  142;  Western  N.  G.  Ry.  Go.  y. 
Deal,  90  N.  G.  110;  Gubbins  y.  Ayres,  4  Lea  (Tenn.)  329;  Brown  y.  Power  Go., 
55  Fed.  229.  Domestic  fixtures.  Jenkins  y.  Gething,  2  Johns.  &  H.  520;  Gaf- 
field  y.  Hapgood,  17  Pick.  192. 
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colt  to  suppose  an  intention  to  make  permanent  annexations  for 
the  benefit  of  the  estate.^^*  And  the  same  reasons  hold  good 
in  the  case  of  a  tenant  in  tail.  The  assignees  of  life  tenants  and 
of  tenants  in  tail  are  in  the  same  situation,  and  are  therefore  ac- 
corded no  greater  freedom  in  removing  fixtures.**®  On  the  same 
principle,  when  a  question  of  fixtures  arises  between  the  heir  and 
personal  representatiye  of  an  owner  in  fee,  the  presumptions  are 
all  in  favor  of  the  former,***  and  the  same  is  true  between  vendee 
and  vendor,***  or  mortgagee  and  mortgagor,***  because  a  tenant 

lit  D'Eyncourt  v.  Gregory,  L.  B.  8  Eq.  882;  Cannon  v.  Hare,  1  Tenn.  Oh. 
22;  Gave  v.  Cave,  2  Vem.  506;  Lawton  v.  Salmon,  1  H.  BL  260,  note;  Mc- 
GuUough  V.  Irvine's  Ex'rs,  13  Pa.  St  488;  Gledden  y.  Bennett,  48  N.  H.  306; 
Dcmby  v.  Parse,  63  Ark.  626,  14  S.  W.  809;  Lord  EUenborough,  C.  J.,  in 
Elwes  V.  Maw,  8  East,  61.  Some  erections  are,  however,  held  removable. 
Lawton  v.  Lawton,  8  Atk.  12;  Dudley  v.  Warde,  Amb.  118;  Overman  v. 
Saaser,  107  N.  C.  482,  12  S.  E.  64;  Glemence  v  Steere,  1  B.  I.  272.  So  fiir 
as  a  tenant  for  life  Is  indlvidaally  concerned,  "his  estate  lasts  forever.  It 
is  only  terminated  by  his  death.  He  can  have  no  personal  interest  in  the 
removal  of  fixtures  at  the  end  of  his  term.  The  only  interest  he  can  possi- 
bly take  in  the  matter  is  the  welfare  of  his  heirs.  Whatever  addition  he 
makes  to  the  permanent  betterment  of  the  estate,  he  will  be  permitted  to 
enjoy  aU  his  life,  and  therefore  there  is  the  same  reason  for  finding  that 
he  Intended  such  betterment  to  last  and  continue  through  his  term  as  there 
is  in  case  of  the  owner  in  fee."     Thomp.  Fixt  &  Easem.  31. 

"0  White  V.  Amdt,  1  Whart  91;  Hafiick  v.  Stober,  11  Ohio  St.  482;  Demby 
V.  Parse,  63  Ark.  626, 14  S.  W.  899;  Elam  v.  ParkhiU,  60  Tex.  681. 

131  Henry's  Gase,  Y.  B.  20  Hen.  YII.  p.  18,  pi.  24;  Anon.,  Y.  B.  21  Hen. 
VII.  p.  26,  pi.  4;  Lawton  v.  Salmon,  1  H.  Bl.  269,  note;  Fisher  v.  Dixon, 
12  Glark  &  F.  812;  Bain  v.  Brand,  1  App.  Gas.  762:  Gibbs  v.  Estey,  15 
Gray  (Mass.)  687;  StiUman  v.  Flennlken,  68  Iowa,  450,  10  N.  W.  842;  Kin- 
seU  V.  Billings,  86  Iowa,  164;  McDavid  v.  Wood,  5  Heisk.  (Tenn.)  96.  So 
of  an  annexation  by  a  tenant  in  common.  Baldwin  v.  Breed,  16  Oonn.  60. 
Gontra,  Sqaier  v.  Mayer,  Freem.  Oh.  249.  But  see,  as  to  trade  fixtures,  Mur- 
dock  V.  GiiTord,  18  N.  Y.  2a 

iss  Noble  V.  Bosworth,  19  Pick.  (Mass.)  814;  Tabor  v.  Robinson,  86  Barb. 
488;  Yoorhees  v.  McGinnis,  48  N.  Y.  278;  Miller  v.  Plumb,  6  Gow.  665; 
Leonard  v.  Glough,  138  N.  Y.  292,  81  N.  B.  98;  Ooher  v.  Kyler,  27  Mo.  122; 
Hutchins  v.  Masterson,  46  Tex.  661;  Pea  v.  Pea,  86  Ind.  887.  But  see 
Leonard  v.  Glough,  69  Hun,  627,  14  N.  Y.  Supp.  889.  So  one  making  erec- 
tionfl  on  land  which  he  holds  under  contract  to  purchase  cannot  remove 
them  if  he  fails  to  carry  out  the  contract     McLaughUn  y.  Naah,  14  Allen» 


!*•  Kee  note  123  on  following  page. 
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In  fee  is  not  likely  to  make  annexations  with  any  intention  of  re- 
moYlng  them,  but  rather  for  the  benefit  of  his  property.  It  is 
not  true,  however,  that  all  chattels  pass  with  the  realty,  although 
annexed  by  one  owning  the  fee.  For  instance,  carpets,  pictures, 
and  gas  fixtures  retain  their  character  as  personal  property.^** 
WTien  chattels  are  annexed  to  the  realty  by  a  stranger  without 
authority  they  become  the  property  of  the  owner  of  the  soil."* 
But  if  pnt  there  in  good  faith,  the  enhanced  value  of  the  land  may 
be  set  off  in  an  action  for  rent."*    The  same  rules  apply  to  trees 

136;  Hinkley  v.  Black,  70  Me.  478;  Ogden  v.  Stock,  34  lU.  522;  Michl^n 
Mat  Life  Ins.  Go.  y.  Cronk,  93  Mich.  49.  52  N.  W.  1035;  MUler  v.  Wadding- 
ham  (Gal.)  25  Pac.  688;   Hemenway  ▼.  Gutler,  51  Me.  407. 

isswinslow  v.  Insurance  Go.,  4  Mete.  (Mass.)  306;  Ex  parte  Astbury,  4 
Ch.  App.  630;  GUmle  ▼.  Wood,  L.  R.  4  Exch.  328;  Glary  v.  Owen,  15  Gray 
(Mass.)  522;  Breiman  ▼.  Whitaker,  15  Ohio  St.  446;  Dayenport  y.  Shants,  43 
VL546;  Bomslde  y.  TwltcheU,  43  N.  H.  390;  TIfft  y.  Hortoo.  53  N.  Y.  377; 
llcpcaneU  t.  Blood,  123  Mass.  47;  Rogers  y.  Brokaw,  25  N.  J.  Eq.  496; 
Woodliam  y.  Bank,  48  Minn.  67,  50  N.  W.  1015.  As  to  machinery  annexed 
for  trade  purposes,  see  Helm  y.  Gilroy,  20  Or.  517,  26  Poc.  851;  Hathaway 
V.  Insurance  Go.,  58  Hun,  602,  11  N.  Y.  Supp.  413;  Galumet  Iron  &  Steel  Go. 
T.  Lathrop,  36  lU.  App.  249;  Phelan  y.  Boyd  (Tex.  Sup.)  14  S.  W.  290.  But 
(or  trade  fixtures  held  remoyable,  see  Rogers  y.  Brokaw,  25  N.  J.  Eq.  496; 
Jolmson  y.  Mosher,  82  Iowa,  29,  47  N.  W.  996.  Gf.  Padgett  y.  Gleyeland, 
33  S.  a  339,  11  S.  E.  1069.  The  mortgagee  is  entitled  to  fixtures  erected 
after  the  execution  of  the  mortgage  as  against  an  assignee  of  the  mortgagor. 
Walmsley  y.  Mllne,  7  G.  B.  (N.  S.)  115;  Holland  y.  Hodgson,  L.  R.  7  G.  P. 
828;  Winslow  y.  Insurance  Go.,  4  Mete.  (Mass.)  306;  Ckx>per  y.  Haryey,  62 
Htm,  618,  16  N.  Y.  Supp.  660;  Snedeker  y.  Warring,  12  N.  Y.  170;  Kloess 
y.  Eatt,  40  IlL  App.  99;  Seedhouse  y.  Broward,  34  Fla.  509,  16  South.  425; 
Sands  y.  Pfeiffer,  10  Gal.  25& 

is«  Jarechi  y.  Society,  79  Pa.  St  403;  McKeage  y.  Insurance  Go.,  81  N.  Y. 
38;  Towne  y.  Flske,  127  Mass.  125.  Gf.,  howeyer,  Gentral  Trust  &  Safe 
Deposit  Go.  y.  Gincinuatl  Grand  Hotel  Go.,  26  Wkly.  Law  BuL  149. 

i25Madigan  y.  McGarthy,  108  Mass.  376;  Inhabitants  of  First  Parish  in 
Sodbory  y.  Jones,  8  Guish.  184;  Huebschmann  y.  McHeiiry,  29  Wis.  655. 
Otherwise,  when  the  owner  consents.  Fuller  y.  Tabor.  89  Me.  519;  Gregg 
T.  Railway  Go.,  48  Mo.  App.  494;  Merchfjits'  Nat  Bank  y  Stanton  (Minn.) 
66  N.  W.  821.     But  see  Histe  y.  Buckley,  8  Ohio  0\i.  Gt  R.  470. 

"•  Green  y.  Blddle,  8  Wheat  1;  Hylton  y.  Brown,  2  Wadh.  G.  G.  165,  Fed. 
Cm.  Na  6,968;  Jadrson  y.  Loomis,  4  Gow.  168.  And  see  Oregon  Railway 
ft  Nay.  Co.  y.  MoBler,  14  Or.  619,  18  Pac.  300. 
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set  out  and  crops  planted  by  one  not  the  owner.* *^  It  is  seen 
from  the  foregoing  that  the  presumption, of  chattel  character  of  a 
fixture  is  stronger  in  the  first  than  in  the  second  class,  and  in  the 
second  than  in  the  third;*"  and  consequently  cases  holding  fix- 
tures removable  against  a  mortgagee  or  vendee  in  fee  are  author 
ity  to  the  same  effect  against  a  remainder-man  or  a  lessor,  and  so 
in*  the  other  classes;  and  cases  holding  fixtures  irremovable 
against  a  lessee  are  authority  for  holding  them  irremovable  against 
any  other  person. 

6.  TIME  OF  SBMOVAIr— Where  the  tenant's  interest  is 
of  definite  duration,  the  removal  must  be  before  its 
termination.  Where  the  interest  is  of  indefinite 
duration,  the  removal  must  be  within  a  reasonable 
time  alter  its  termination. 

Where  the  interest  of  the  one  making  the  annexation  is  of 
definite  duration,  the  right  to  remove  fixtures  must  be  exercised 
before  the  termination  of  that  interest  or  an  abandonment  of  the 
right  will  be  presumed;^'*  and  in  cases  of  an  interest  of  uncer- 
tain duration,  the  removal  must  be  within  a  reasonable  time  after 
the  interest  comes  to  an  end.^*^    These  rules  do  not  apply  when 

1ST  simpklns  v.  Rogers,  15  lU.  897;  Mitchell  v.  Biliingsley,  17  Ala.  391; 
Beyer  v.  Williams, .  5  Mo.  885. 

If  Van  Ness  v.  Pacard,  2  Pet.  137. 

is»  Sampson  v.  Cotton  Mms,  64  Fed.  939;  White  v.  Arndt,  1  Whart  (Pa.) 
91;  Mackintosh  v.  Trotter,  3  Mees.  &  W.  184,  Gibson  v.  RaUway  Co..  32 
Law  J.  Ch.  337;  Saint  v.  PiUey,  L.  R.  10  Bxch.  137;  Haflick  y.  Stober,  11 
Ohio  St.  482;  Friedlander  v.  Ryder,  30  Neb.  783,  47  N.  W.  83;  Davis  y. 
Buffnm,  51  Me.  160;  Josslyn  v.  McCabe,  46  Wis.  591,  1  N.  W.  174;  Thomas 
V.  Crout,  5  Bush  (Ey.)  37.  Cf.  Dubois  v.  Kelly,  10  Barb.  49a  If  a  lessee 
mort^ges  tenant's  fixtures,  and  afterwards  surrenders  his  lease,  the  mort- 
gagee has  a  right  to  enter  and  seyer  them.  London  &  Westminster  Loan  & 
Discount  Co.  v.  Drake,  6  C.  B.  (N.  S.)  798.  See,  also.  McKensie  v.  City  of 
Lexington,  4  Dana  (Ey.)  180. 

ISO  Where  a  landlord  enters  on  his  tenant  for  breach  of  condition,  and 
thereby  puts  an  end  to  the  tenancy,  the  right  to  remove  fixturps  is  gone. 
Pugh  y.  Arton,  L.  R.  8  Bq.  626;  Weeton  v.  WoodoodL,  7  Mees.  A  W.  14; 
Bx  parte  Brook,  10  Ch.  Diy.  100;  Morey  v.  Hoyt.  62  Conn.  542,  26  AtL  127. 
Cf.  Dunman  v.  Railway  Co.  (Tex.  Civ.  App.)  26  S.  W.  304;  Antoni  y.  Bel- 
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the  removal  of  the  fixtures  is  wrongfully  prevented  by  Injunction 
or  otherwise.^*^  And  a  tenant  holding  over  with  the  consent  of 
the  landlord  does  not  lose  his  right  of  remoyal.^*'  Fixtures 
wrongfully  removed  may  be  recovered  by  the  i)erson  entitled  to 
them  in  the  hands  of  any  one  ^*'  not  a  bona  fide  purchaser.^** 


SAHE^EQTJITABIiS  CONVEB6ION. 

7.  Bquitable  conversion  is  a  notional  change  in  the  char- 
acter of  property,  by  means  of  which 

(a)  Personal  property  is  made  real  and 

(b)  Beal  property  is  made  personaL 

^oney  directed  to  be  employed  in  the  purchase  of  land,^'*  and 
land  directed  to  be  sold  and  turned  into  money/**  are  to  be  con- 

knap,  102  Mass.  183;  Cooper  v.  Johnson,  143  Mass.  108,  9  N.  E.  33;  Berfer 
▼.  Hoemer,  86  lU.  App.  300;  Sullivan  v.  Oarberry,  67  Me.  631;  Turner  v. 
Kennedy,  67  Minn.  104,  68  N.  W.  823;   Martin  v.  Roe,  7  El.  &  BL  287. 

iti  Blrcher  v.  PariLer,  40  Mo.  118. 

ita  Lewis  v.  Pier  Co.,  126  N.  Y.  841,  26  M.  B.  301;  Torrey  v.  Burnett,  88 
N.  J.  Law,  467;  Fitzgerald  v.  Anderron,  81  WU.  841,  61  N.  W.  664;  Brown 
▼.  Power  Co.,  66  Fed.  220.  Cf.  Free  v.  Stuart,  88  Neb.  220,  67  N.  W.  091; 
Thorn  v.  Sutherland,  128  N.  Y.  236,  26  N.  E.  862.  But  by  accepting  a  new 
leaae,  witb  different  terms  and  covenanta,  he  may  loee  the  right  Watrlas  v. 
Bank,  124  Mass.  671;  Loughran  v.  Boss,  45  N.  Y.  792;  Talbot  v.  Cruger,  81 
Hun,  604,  30  N.  Y.  Supp.  1011;  Mclver  v.  Eatabrook,  184  Maaa.  660;  Wright 
▼.  MacdoneU  (Tez.  Civ.  App.)  27  S.  W.  1024;  Merritt  v.  Judd,  14  Cal.  60.  But 
see  KeiT  v.  Klngsbniy,  89  Mich.  160. 

Its  Ogden  v.  Stock,  84  lU.  622;  Central  Branch  R.  Co.  v.  Frltz»  20  Kan.  430; 
fluebschmann  v.  McHenry,  29  Wia.  666;  Sands  v.  Pfeiffer,  10  Cal.  269.  Cf. 
Salter  v.  Sample,  71  111.  430;  HartweU  v.  KeUy,  117  Mass.  286.  But  see  2 
JoneS)  Real  Prop.  |  1760. 

is«  Peiitie  V.  Goddard,  22  Pick.  668. 

i»>  Kettleby  v.  Atwood,  1  Vem.  208;  on  rehearing.  Id.  471;  Chichester  v. 
Bicherstaff,  2  Vem.  296;  Sweetapple  v.  Blndon,  Id.  626;  Scudmore  v.  Scud- 
more,  Prec.  Ch.  644;  Craig  v.  LeaUe,  8  Wheat  668*  Xn  re  Becker's  Estate^ 
150  Pa.  St  624,  24  AtL  687. 

"•Fletcher  v.  Ashbumer,  1  Brown,  Oh.  497;  Steed  v.  Preece,  L.  R.  18 
Eq.  192;  Evans  v.  Kingsberry,  2  Rand.  (Va.)  120;  Turner  v.  Davis,  41  AiIl 
270;  Flnke  v.  Fluke,  16  N.  J.  Eq.  478;  Roy  v.  Monroe,  47  N.  J.  Eq.  866,  20 
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Bidered  as  that  species  of  property  into  which  they  are  directed 
to  be  converted;  and  this  in  whatever  manner  the  direction  is 
given, — whether  by  will,**^  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise;  *••  and  whether  the  money  is  actually 
deposited  or  only  covenanted  to  be  paid;  whether  the  land  is 
actually  conveyed  or  only  agreed  to  be  conveyed."  ^'^  This  sub- 
ject properly  belongs  however  to  works  on  equity.^** 

8.  SAME^PEBSONAL  INTERESTS  IN  LAND. 

There  are  also  certain  interests  in  land  which  are  treated  as 
personal  property.  For  instance,  chattels  real,^*^  which  are  es- 
tates less  than  freehold,  or  leaseholds.^^'  Long  terms  of  years 
are,  however,  in  some  states  made  real  property  by  statute.^** 
These  and  other  personal  interests  in  land,  such  as  a  mortgage 
debt,  will  be  treated  of  in  other  connections.  Corporate  shares 
are  not  real  property,  even  though  the  property  which  constitutes 
the  capital  of  the  corporation  is  realty.    The  ownership  of  this 

Atl.  481;  Crane  v.  BoUes.  48  N.  J.  Eq.  373,  24  Atl.  237;  In  re  Blanv^t  (Sup.) 
16  N.  Y.  Supp.  586;  Fraser  v.  Trustees,  124  N.  Y.  479,  26  N.  E.  1034;  Bolton 
y.  Myers,  146  N.  Y.  257,  40  N.  E.  737.  But  see  In  re  Machemer's  Estate,  140 
Pa.  St  544,  21  AtL  441. 

1ST  Fletcber  v.  Ashbumer,  1  Brown,  Cb.  497;  Craig  y.  LesUe,  3  Wbeat  563; 
Jones'  Ex'rs  v.  Jones,  18  N.  J.  Eq.  286;  Hyman  ▼.  Devereuz,  63  N.  C.  624; 
Magruder  v.  Peter,  11  GUI  &  J.  217;  Massey  v.  ModaweU,  78  Ala.  421;  Dodge 
v.  WUliams,  46  Wis.  70, 1  N.  W.  92,  and  50  N.  W.  1103;  Gould  v.  Orpban  Asy- 
lum, 46  Wis.  106,  50  N.  W.  422;  Underwood  y.  Curtis,  127  N.  Y.  523,  28  N. 
B.  585;  Davenport  y.  Kirkland,  156  m.  169,  40  N.  E.  304.  Tbe  direction  must 
be  positiye.  Darlington  y.  Darlington,  160  Pa.  St  65,  28  Atl.  503;  In  re 
IngersoU's  Estate,  167  Pa.  St  536,  31  AtL  858,  859. 

!••  In  re  Hirst's  Estate,  147  Pa.  St  819,  23  AtL  455;  Dobson's  Estate.  11 
Pblla.  81;  Eyans  y.  Klngsberry,  2  Rand.  (Va^  120;  Masterson  y.  Pullen,  62 
Ala.  145;  Turner  y.  Dayls,  41  Ark.  270;  Hunter  y.  Anderson,  152  Pa.  St  386, 

25  Atl.  538;  WilUams  y.  Haddock,  145  N.  Y.  144,  39  N.  E.  825. 
is»  Sewell,  J.,  in  Fletcber  y.  Asbbumer,  1  Brown,  Cb.  499. 

140  Fetter,  Eq.  p.  67;   Bisp.  Eq.  (4tb  Ed.)  870;  8  Pom.  Eq.  (2d  Ed.)  p.  1765. 

141  As  to  otber  cbattels  real,  see  Scbouler,  Pers.  Prop.  (2d  Ed.)  23. 

14S  Keating  y.  Condon,  68  Pa.  St  75;  Hellwig  r.  Bacbman,  26  111.  App.  165. 
And  see  post,  p.  128. 
!«•  1  Stim.  Am.  St  Law,  1 1300. 
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realty  is  in  the  corporation  and  not  in  the  individual  stockholders. 
Therefore  their  interests  are  personalty  only.^** 

144  BUgh  Y.  Brent,  2  Younge  &  a  Bzch.  268;  South  Western  Rj.  y.  Thoma 
mm,  40  Ga.  408;  Arnold  y.  Ruggles,  1  R.  I.  165;  Mobawk  &  H.  R.  Co.  v. 
Glute,  4  Paige,  Oh.  884;  ToU  Bridge  Oo.  y.  Osbom,  86  Oonn.  7.  But  sharefl 
In  a  tomplke  company  were  held  realty  In  W^es  y.  Oowlea,  2  Conn.  567; 
and  in  a  water  company,  in  Dxybutter  y.  Bartholomew,  2  P.  Wms.  127.  And 
see  Prios  r.  Price's  Hel^^  6  Dana  C^.)  107;  Oodman  r.  Winslow,  10  Mass. 
14flL 
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nONURD  AND  SBISIM. 
9.   Tenum 

la 


8.  Ttemre  signlfles  the  holding  of  lands  or  tenementB  in 
subordination  to  some  superior,  and  the  terms  of 
the  holding.^ 

TU  Feudal  System. 

The  feudal  system^  which  William  the  Oonqneror  introdnoed 
into  England,  was  a  system  of  military  goTemment,  founded  on 
the  personal  allegiance  of  the  members  of  the  organization  to  the 
leaders,  and  not  a  government  resting  on  the  obligations  of  dtiz^i- 
ship.  Under  the  feudal  system,  the  king  was  surrounded  by  a 
body  of  men  pledged  to  his  support  in  war.  The  followers  of  the 
king  likewise  had  their  own  followers,  bound  to  them  in  the  same 
way.  This  Norman  military  organization  established  itself  in  Eng- 
land, and  the  English  lands  were  granted  to  the  followers  of  Wil- 
liam as  a  reward  for  past  services  and  for  services  to  be  rendered 
in  the  future.  That  is,  the  lands  were  held  on  the  condition  that 
the  grantees  should  perform  the  military  and  other  obligations 
owed  by  them  on  account  of  their  position  as  members  of  the 
feudal  organization,  and  such  additional  obligations  as  might  be 
imposed  in  connection  with  the  grant.  It  was  customary  for  each 
tenant  of  the  king  to  subdivide  his  portion,  distributing  the  greater 
part  of  it  among  subtenants  on  similar  conditions  of  tenure  to 
those  which  he  himself  was  under  obligation  to  perform  to  the 
sovereign.  In  this  way  a  vast  social  structure  was  erected,  with 
the  king  or  prince  at  the  apex,  his  immediate  tenants  directly  be- 
neath him,  and  so  on  down,  through  the  various  classes  of  sab- 
tenants,  until  we  reach  the  class  which  actually  enltivated  the  soil. 

i  2  Bl.  Oomm.  59;  Go.  Lltt  la. 
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Beneath  these  there  were  the  serfs  or  slaves,  consisting  chiefly 
of  the  conquered  race  and  their  descendants.  This  was  the  typical 
social  organization  of  the  Middle  Ages. 

Thus  the  feudal  system  of  property  in  land,  as  established  in 
England,  was  based  on  the  theory  that  all  land  held  by  a  subject 
was  deriyed  originally  by  grant  from  the  crown,  as  sovereign  lord 
or  owner;  that  land  conld  not  be  held  by  a  subject  in  absolute 
independent  ownership,  as  personal  property  is  owned,  for  such 
was  the  exclusive  prerogative  of  the  king,  but  that  all  land  was 
held  under  obligation  of  duties  and  services,  imposed  either  by 
force  of  law  or  by  express  terms  *of  the  grant,  whereby  a  relation 
was  constituted  and  permanently  maintained,  between  the  tenant 
and  the  crown,  called  the  'tenure"  of  the  land,  diaracterlzed  by 
the  quality  of  the  duties  and  services  upon  which  the  land  was 
held,  in  like  manner  the  tenants  of  the  crown  might  grant  out 
parts  of  their  land  to  subtenants  upon  similar  terms  of  rendering 
serrices,  thereby  creating  a  subtenure  or  relation  of  tenure  be- 
tween themselves,  as  mesne  or  intermediate  lords,  and  their  gran- 
tees, as  tenants,  but  without  affecting  the  ultimate  tenure  under 
the  crown  as  lord  paramount.  A  tenure  without  the  Interposi- 
tion of  any  mesne  lord  was  called  a  '^tenure  in  capite''  or  ^'tenure 
in  chief.'' '  The  estate  of  the  tenant  in  the  land  was  called  a 
"feud,"  "fief,"  or  "fee."  The  infeudation  or  grant  was  effected 
by  the  ceremony  of  feoffment,  or  delivery  of  the  land  by  the  lord 
to  the  tenant,  to  be  held  by  him  upon  the  terms  then  expressed  or 
implied;  and  the  tenant  was  thereby  invested  with  the  seisin  or 
actual  possession  of  the  land.*  Every  acre  of  England  was 
brought  within  the  feudal  principle,  though  the  king  did  not  grant 
all  of  the  land,  but  retained  part  for  his  own  use.  This  was  called 
the  ''andent  demesne  of  the  erown."  ^ 

Einds  of  Tenure. 

There  were  several  kinds  of  tenure,  dependent  upon  the  nature 
of  the  services  by  which  land  was  held.  Originally  most  of  the 
tenure  was  military,  or  "tenure  by  knight's  service."     One  who 

I  Go.  litt  106a. 
•  Leake,  Land,  17. 

« 1  PoL  ft  M.  Hist.  Bng.  Law,  210,  806;  Dig.  Hist  Real  Prop.  (4th  Ed.)  84;  2 
BL  Comm.  59;  Ga  UtL  la. 
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held  by  this  tenure  was  bound  to  serve  as  a  knight  for  40  days  a 
year  in  the  king's  army,  and  to  provide  himself  with  the  equipment 
necessary  for  such  service.*  Serjeanty  was  another  form  of  mili- 
tary tenure.  The  services  in  this  case  consisted  in  certain  personal 
services  rendered  to  the  king  or  lord.  "Tenure  by  grand  serjean- 
ty" was  the  term  which  designated  the  holdings  of  those  who,  in 
return  for  their  lands,  performed  duties  at  the  king^s  palace  or  in 
attendance  on  his  person,  such  as  to  be  a  marshal,  a  chamberlain, 
or  a  butler.*  There  were  also  petty  serjeanties,  those  who  held 
by  this  tenure  being  bound  to  do  acts  of  the  same  nature  as  in  the 
case  of  grand  serjeanties,  but  the  duties  were  not  connected  with 
the  king's  person  or  his  palace.  Instances  of  these  services  are  to 
carry  his  letters  in  a  certain  district,  or  to  provide  a  given  number 
of  arrows  or  other  military  supplies  each  year.^  Most  of  the  lands 
owned  by  the  church  were  held  in  "frankalmoigne,"  or  free  alms. 
The  only  services  connected  with  this  tenure  were  of  a  spiritual 
kind,  such  as  prayers  for  the  soul  of  the  donor.*  Another  kind 
of  tenure  was  called  "socage,"  or  "free  and  common  socage." 
Those  who  held  in  socage  had  to  pay  the  lord  a  certain  rent  in  the 
produceof  the  land,  or  to  do  certain  defined  work  for  him  onhis  other 
lands,  or  both,  as  the  case  might  be.*  This  is  to  be  distinguished 
from  the  agricultural  work  required  of  those  who  held  by  villein 
tenure.  Those  holding  in  villeinage  owed  the  lord  a  given  num< 
ber  of  days  work  each  week,  but  what  they  were  to  do  on  those 
days  the  lord  determined.  The  socage  tenants,  however,  who  owed 
services,  owed  so  many  days  ploughing  or  reaping,  and  could  not 
be  made  to  do  any  other  work.  Those  who  held  by  villein  tenure 
were  for  the  most  part  serfs,  or,  at  least,  unf ree  men.    Still,  a  free 

• 

B  1  Pol.  &  M.  Hist  Bng.  Law,  290;  Dig.  Hist  Real  Prop.  (4th  Bd.)  88,  61n, 
185;  2  BL  Oomm.  62;  Co.  Litt  108. 

•  1  PoL  &  M.  Hist.  Eng.  Law,  262;  Dig.  Hist  Real  Prop.  (4th  Bd.)  S9;   2 
BL  Ck)mm.  78;  Ck).  Litt  105b. 

T  1  P<^  &  M.  Hist  Bng.  Law,  262;   Dig.  Hist  Real  Prop.  (4th  Bd.)  48;  2 
BL  Comm.  74,  81;   (}o.  Litt  108a. 

•  1  PoL  &  M.  Hist.  Eng.  Law,  218;   Dig.  Hist  Real  Prop.  (4tli  Bd.)  38;   2 
BL  Oomm.  101;  Oo.  Litt  83b. 

•  1  PoL  &  M.  Hist  Bng.  Law,  271;  Dig.  Hist  Real  Prop.  (4tli  Bd.)  46;  2 
BL  Ck>mm.  78;  Co.  Litt  85a. 
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man  might  hold  bj  this  tennre  and  not  lose  his  freedom.^^  It 
must  not  be  thought  that  the  men  holding  by  the  various  kinds  of 
tennre  which  have  been  enumerated  constituted  distinct  classes, 
because  it  was  often  the  case  that  one  man  held  land  by  a  number 
of  different  tenures, — for  instance,  one  parcel  by  knight's  service 
and  another  parcel  by  socage.^^  As  time  went  on,  the  various 
kinds  of  services  arising  from  tenure  came  to  be  regarded  as  due 
from  the  land,  and  not  from  the  person  holding  the  land.  Thus, 
80  many  acres  were  bound  to  furnish  one  knight,  or  owed  certain 
work  to  the  lord;  that  is,  tenure  took  on  a  real,  rather  than  a 
personal,  character.^'  A  further  development  occurred  when  the 
▼arious  services  were  conmiuted  for  money  payments,  called  '^scu- 
tage."  These  finally  took  the  form  of  a  rent.^*  In  later  times 
socage  tenures  gained  the  ascendency,  and  military  tenures  were 
finally  abolished  in  England.^*  Tenure  in  villeinage  became  copy- 
hold tenure,  but  this  form  never  existed  in  this  country.^* 

Incidents  of  Temtre. 

There  were  certain  incidents,  connected  with  military  and  with 
socage  tenure,  which  constituted  their  chief  importance,  and  con- 
tinued to  exist  at  a  time  when  the  services  due  on  account  of  the 
tenure  had  fallen  into  disuse  or  had  become  unimportant.  These 
incidents  were  aid,  relief,  wardship,  and  marriage.  Aids  were 
sums  of  money  which  the  tenant  was  bound  to  pay  the  lord  to 
eecure  the  lord's  release  from  prison,  to  help  him  knight  his  son, 
and  to  provide  a  marriage  portion  for  his  eldest  daughter.^*  A 
relief  was  a  sum  which  an  heir  must  pay  the  lord  on  succeeding  to 
the  inheritance.    In  the  ease  of  socage  tenements,  this  sum  was 

1*1  PoL  &  M.  Hist  Bag.  Law,  837;  Dig.  Hist  Real  Pron.  (4th  Bd.)  51;  2 
BL  Oomm.  90;  Ck>.  litt  116a. 

li  1  PoL  &  M.  Hist  Bug.  Law,  270. 

isi  PoL  ft  M.  Hist  Bng.  Law,  236. 

!•!  PoL  &  M.  Hist  Bng.  Law,  246;  Dig.  Hist  Real  Pro^  (ttli  Bd.)  12D;  2 
BL  Oamm.  74. 

i«Dig.  Hist  Real  Prop.  (4th  Bd.)  802. 

i»l Pd.  ft  M.  Hist  Bng.  Law,  851;  Dig.  Hist  Real  Prop.  (4th  Bd.)  151;  2 
BL  ComuL  90;  Oo.  Lltt  57b. 

i«  1  PoL  ft  M.  Hist  Bng.  Law,  880;  Dig.  Hist  Real  Prop.  (4th  Bd.)  41,  48,. 
129;  2  BL  Q>mm.  63,  87. 
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fixed  at  one  jear^s  rent^^  When  an  hdr  holding  bj  knight's  aerr- 
ice  was  under  age,  the  lord  poasessed  the  right  of  wardship,  and 
nnder  this  right  he  had  the  cnstodj  of  the  infant's  person  and  of 
his  lands,  and  the  latter  was  a  sonrce  of  no  small  profit  in  the 
case  of  rich  wards,  beeanse  the  lord  was  not  required  to  account 
for  the  rents  and  profits  of  the  estate.^*  But  the  wardship  of  an 
heir  who  held  in  socage  belonged  to  the  nearest  relative  to  whom 
the  inheritance  of  the  ward's  lands  coald  not  descend,  and  the 
guardian  was  accountable  to  the  ward  for  the  profits  received  by 
him.^*  To  wardship  was  added  the  power  to  dispose  of  the  ward 
in  marriage,  or,  at  least,  to  propose  a  match  for  the  ward.  If  the 
ward  refused  the  matdi,  the  guardian  could  claim  a  fine,  as  he 
could,  also,  if  the  ward  married  without  hia  consait.'* 

Same — JE^hsat  and  J^orfriture. 

On  failure  of  the  h^rs  of  the  tenant,  or  for  his  felony,  the  land 
escheated  to  the  lord,  and  it  was  liable  to  forfeiture  to  the  king  for 
treason,*^ 

Statute  of  Quia  JEnyptcreB. 

Prior  to  1289  a  tenant  of  lands  could  grant  a  part  of  them,  to  be 
held  under  him  by  feudal  services.  His  tenant,  thus  created,  could 
do  the  same.  This  process  was  called  ''subinfeudation."  In  the 
year  mentioned  the  statute  of  quia  emptores"  was  passed.  It 
prohibited  subinfeudation,  and  enacted  that  the  grantee  should 
hold  immediately  of  the  superior  lord  and  not  of  the  grantor. 
After  this  statute  a  conveyance  passed  all  the  grantor's  interest 
to  the  grantee,  and  the  grantor  dropped  out  of  the  feudal  chain 
between  the  tenant  in  possession  of  the  land  and  the  lord  para- 

IT  1  Pol.  &  M.  Hist  Bug.  Law,  288;  Dig.  Hist  Real  Prop.  (4tb  Ed.)  40.  48, 
80,  120;  2  BL  Comm.  6S,  87;  Go.  Utt  76a,  83a. 

IS  1  Pol.  &  M.  Hist  Sng.  Law,  208;  Dig.  Hiat  Real  Proii.  (4th  Ed.)  41«  80, 
136;  2  BL  Ck>inm.  67. 

i»  1  PoL  &  M.  Hist  Eng.  Law,  303;  Dig.  Hist  Real  Prop.  (4th  Ed.)  48;  2 
BL  Oomm.  87. 

»o  1  PoL  &  K.  Hist  Eng.  Law,  290;  Dig.  Hist  Real  Pxop.  41,  90,  123;  2 
BL  (>>mm.  70.  Socage  tennre  gave  no  right  to  tb»  ward's  marriage.  2  BL 
Comm.  88;   Dig.  Hist  Real  Prop.  (4th  Ed.)  48. 

SI  1  PoL  &  M.  Hist  Eng.  Law,  382;  2  PoL  Ik.  M.  Hist  lOog.  Law,  22,  404, 
488;  Dig.  HIat  Real  Profk.  (4th  Ed.)  43,  61,  81,  422;  2  BL  Oomm.  72,  89. 

»s  18  Edw.  L  c  1. 
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moont,  and  had  no  forfher  c<Mineetlon  with  the  land  granted*  No 
new  tenure  in  fee  could  be  created.**  This  atatnte  ia  in  force  in  all 
the  United  Statea  where  tenure  still  eziata^*^  except  Pennagrlyanla 
and  South  Carolina.** 

Tmw  in  the  United  States 

Ihe  feudal  ^jatem  neyer  took  root  in  the  United  States,  and 
what  tenures  there  were  in  the  earlj  holdings  of  land  were  by  free 
and  common  socage,  and  not  subject  to  the  burdensome  incidents 
of  tenure  which  have  been  enumerated.**  In  many  states  feudal 
tenures  are  abolished.*^  Lands  are  in  these  states  allodial;  that 
is,  held  in  absolute  ownership,  the  same  as  personal  property.** 
In  other  states  where  tenure  still  exists,  lands  cannot  be  holden  in 
fee  of  another  person,  because  of  the  statute  of  quia  emptores,  as 
was  seen  in  the  last  paragraph.  Other  forms  of  tenure  which  do 
exist  toHlay,  such  as  the  tenure  between  landlord  and  tenant,  or 
between  tenant  for  life  and  rerersioner  or  remainder-man,  wiU  be 
considered  hereafter.** 

SEISIN. 

10.  Beifilii  is  the  possession  of  land  with  an  Intent  on  the 
part  of  the  one  holding  it  to  olaim  a  fireehold  inter- 
est.**   It  may  be  either: 

(a)  Seisin  in  Ikot,  or 

(b)  Seisin  in  law. 

M  Gny,  Perxk  12;  Dl«.  Hist  Real  Prop.  (4tli  Bid.)  282;  Van  RefMMlaer  t. 
Deimlaon,  85  N.  Y.  883.    Ot  Tan  Rensselaer  y.  Smitli,  27  Barb.  101. 

M  Guy,  peip.  16;  I>enlo,  J.*  in  Tan  Rensselaer  y.  Hays,  19  N.  Y.  68»  IS. 

M  6nij»  Perp.  pp.  17,  18;  IngersoU  t.  Secseant,  1  Wliart  337.  Of.  Wallace 
T.  Haniurtad,  44  Pa.  St.  482.  The  charter  of  North  Gandina  pennltted  snb- 
infeadatton. 

2f  Gliiaholiii  Y.  Geocgku  2  DalL  419;  Ooniell  y.  Lamb,  2  Oow.  662;  Ck>mbs 
T.  Jackson,  2  Wend.  153;  In  re  DesUYer's  Estate,  6  Rawle,  111.  Of.  Hartin 
▼.  Waddell,  16  Pet  807;  Johns<Hi  y.  Mcintosh,  8  Wheat.  648. 

tT  1  Stim.  Am.  St.  Law,  S§  400,  401, 1100-U03;  Gnij,  Perp.  18;  Matthews  y. 
Wnd,  10  Gill  &  J.  448,  461. 

M  McLean,  J.,  In  Mayor,  etc,  of  New  Orleans  t.  U.  S.,  10  Pet  716;  Oook  y. 
Hammond,  4  Masoo,  407,  478,  Fed.  Gas.  No.  8468;  Minneapolis  Mill  Oa  y. 
TUEsny,  22  Minn.  463.  Of.  Taylor  y.  Porter,  4  HiU,  140;  Oom.  y.  Tev^cshniy, 
U  Mete  (Mass.)  66;  Bancn^  y.  Oity  of  Gamhrldae^  126  Mass.  488. 

s»  See  post,  pp.  142,  303. 

••  Towle  y.  Ayer,  8  N.  H.  67. 
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Bj  the  early  common  law  seisin  signified  the  investing  of  a  ten- 
ant with  the  l^al  right  to  his  estate,  and  was  properly  nsed  only 
in  connection  with  freeholds.*^  Seisin  is  now  often  used  as  the 
eqoiyalent  of  possession.*'  Seisin  in  fact  is  actual  possession. 
Seisin  in  law  is  constmctiye  possession.**  The  theory  of  the  com- 
mon law  is  that  there  must  always  be  some  one  seised  of  the  free- 
hold. The  early  form  of  conveyance  was  by  a  transfer  of  the 
seisin.*^  Applications  of  the  theory  of  seisin  will  be  made  in 
other  places. 

•1  Post,  pi  84.  Van  Benasdaer  t.  Poocbor,  5  Denio  (N.  T.)  85;  Sneed,  J., 
in  Updmreh  y.  Anderson,  8  Bazt  (Tenn.)  411;  PeterSi  <X  J^  In  FOcd  t.  Omr- 
ner's  Adm*r,  49  Ala.  603. 

»s  See  Wnde,  3^  In  Sister  t.  Bawson,  6  Mete  (Mass.)  488. 

tt  Allen,  J.,  in  JenUns  t.  Fahegr,  78  N.  X.  802;  Olii\  1^  m  Hsrt  r.  Desa, 
2  MeArtbor,  88. 

•«  See  post,  p.  405. 
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^Ifi.   Freehold— Bstates  of  lahcrttiim 

16.  Fee  Simple. 
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18.  Bight  of  UMB. 
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ESTATE  DEFHTEIX 

H  The  Interest  which  a  penon  has  In  real  property  la 
called  an  ^^  estate." 

The  term  ^estate/'  in  its  technical  sense,  is  used  only  in  oonneo- 
tioD  with  real  property.  There  can  properly  be  no  estates  in  x>er- 
lonalty.  ^'Estate''  merely  signifies  the  interest  which  the  tenant 
has  in  the  land  he  holds.  This  interest  may  be  as  absolute  as  the 
ownership  of  personalty,  or  it  may  be  for  a  limited  time,  or  qual- 
ified by  conditions.  Under  the  feudal  system  only  the  king  could 
hare  absolute  ownership  of  land,  since  all  others  held  their  land 
under  him.  The  technical  use  of  the  word  ^'estate''  is  to  be  dis- 
tmgnished  from  ^'estate"  as  meaning  things  owned,^  or  the  ag- 
gregate of  a  man's  property  as  an  entity , — for  example,  a  ^^de- 
eedoif  8  estate." 

OliASSIFICATION  OF  ESTATES. 

12.  Estates  will  be  discussed: 

(a)  As  to  quantity  (p.  34). 

(b)  As  to  quality  (p.  169). 

(c)  As  to  legal  or  equitable  character  (p.  251)«  * 

(d)  As  to  time  of  enjoyment  (p.  278). 

(e)  As  to  number  of  owners  (p.  332). 

1  See  Appleton,  G.  J.,  In  Deering  y.  Tucker,  55  Me.  284, 

BRAL  PBOP.— 8 
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7  OF  BSTATB8. 

18.  The  quantity  of  an  estate  iilgnlflflii  Ita  dnratkm.    Aa  to 
qnanttty  estates  are: 

(a)  Freeholds,  which  are: 

(1)  Of  inheritance,  comprising: 
I.  Fee  simple  (p.  85). 
IL  Fee  tail  (p.  42). 
(8)  Not  of  inheritance,  or  life  estates  (p.  56). 

(b)  Less  than  freehold,  which  are: 

(1)  For  years  (p.  128). 

(2)  At  will  (p.  156). 

(3)  From  year  to  year  (p.  168)* 

(4)  At  sufferance  (p.  163). 

The  qnantity  of  an  estate  means  almost  the  same  thing  as  the 
length  of  time  during  which  the  owner  of  the  estate  is  entitled  to 
the  use  of  the  land.'  For  example,  a  life  estate  gives  its  owu^ 
an  interest  as  long  as  he  liyes.  The  estate  greatest  in  quantity  is 
the  fee  simple.  Qnantity  does  not,  however,  mean  the  absolute 
number  of  years  that  an  estate  is  to  continne.  A  leasehold  for  2 
years  is  an  estate  of  the  same  quantity  as  one  for  16  years,  to  wit, 
an  estate  for  years. 


TBEEHOLD— ESTATES  OF  INHEBITANOE. 

14.  A  freehold  estate  is  one  which  may  last  during  a  Itfe, 
and  whose  duration  is  uncertain,  but  is  not  depend- 
ent on  the  will  of  another.' 

s  See  SedgwlcdL,  J^  In  Cntts  t.  Oom.,  2  Idaas.  284. 

1 2  BL  Comm.  704;  Hamia,  J.,  In  Bradford  y.  State,  15  Ind.  868;  People  t. 
Board  of  Education  of  Grand  Bapida,  88  Mich.  96;  Wyatt  t.  IrrigatioQ  Oe., 
IS^Colo.  288,  33  Pac  144.  For  qneatioxifl  of  freehold,  aa  determining  the  Ju- 
risdiction of  a  court,  see  Wilson  v.  Dresser,  162  m.  887,  88  N.  EL  888;  Van 
Meter  y.  Thomas,  168  IlL  65,  38  N.  B.  1036;  Hupp  y.  Hupp,  158  ID.  480,  88 
N.  B.  124;  Howe  y.  Warren,  164  m.  227,  40  N.  E.  472;  Moshier  y.  Beynolda. 
166  m.  72,  38  N.  SL  62L 
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16.  An  estate  of  Inheritance  is  a  freehold  which,  on  the 
death  of  the  owner  intestate,  desoends  to  his  heirs.^ 

In  some  states  long  terms  of  years  are  by  statute  declared  to  be 
freeholds,*  and  in  others  estates  for  the  life  of  another*  are  de- 
dared  to  be  estates  of  inheritance/  Estates  less  than  freehold 
are  chattel  interests  in  lands,  and  go  to  the  personal  representa- 
tiTe  of  the  deceased  owner,  unless  he  has  otherwise  disposed  of 
them  by  wilL 


16.  A  fee  simple  is  a  freehold  estate  in  perpetuity*  It  is 
an  estate  limited  to  a  man  and  his  heirs,  and  is  the 
largest  possible  estate  in  land. 

'The  word  'fee'  originally  signified  land  holden  of  a  superior,  as 
distingnished  from  allodial  land;  ^ee'  and  'fend'  being  synony- 
mona  Bat  fee'  is  now  employed  to  denote  the  quantity  of  inter- 
est the  tenant  has  in  land,  and  is  confined  to  estates,  of  inheritance, 
L  e.  those  which  may  descend  to  a  man's  heirs.  When  the  word 
'fee'  is  nsed  alone,  it  means  'fee  simple.'  "*  A  fee  simple  *  is  a  free- 
hold estate  in  perpetuity. *  It  may  exist  in  incorporeal  as  well  as 
in  corporeal  hereditaments.^^  A  fee  simple  is  practically  equal  to 
absolute  ownership,  if,  indeed,  it  is  not  so,  in  theory,  in  most  of 
the  statea  Under  the  feudal  system,  no  one  except  the  sovereign 
held  a  fee  simple.  Orants  were  made  to  tenants  to  hold  in  de 
mesne  as  of  a  fee,  but  this  was  not  the  absolute  fee  simple  of 

4  2  BL  Gomm.  201. 

fi  1  Stim.  Am.  St.  Law,  f  1810. 

•  Post,  p.  67. 

1 1  Stim.  Am.  St  Law,  f  18ia 
^Grayes,  Real  Prop,  f  44. 

•  '*Fee  simple"  means  the  same  as  "fee  simple  absolute,"*  and  generally 
*itee~  alone  is  a  sufficient  designation.  2  BL  Comm.  106;  Oo.  Lttt  lb;  dark 
T.  Baker,  14  CaL  612,  631;  Tbompson,  a  J.,  In  Jackson  t.  Van  Zandt,  12  Johns. 
(N.  T.)  160. 

•  2  BL  Comm.  106.  An  estate  in  fee  rtmple  may  be  subject  to  some  condi- 
tion or  qosnSeatloii  whi^  wfD  put  an  end  to  it,  in  which  case  it  is  caUed  a 
base  or  determinable  fee.    See  post,  p.  17a 

10  2  BL  Comm.  106. 
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to-daj.  An  interest  in  the  land  still  remained  in  the  grantor  or 
fendal  lord,  represented  by  his  right  to  the  feudal  services  dne 
from  the  tenant.  The  fee  simple  might  well  be  called  oar  norma) 
estate.  It  represents  the  whole  ownership  of  the  land.  Out  of 
the  fee  simple  all  other  estates  are  carved.  The  powers  incident 
to  estates  less  than  fee  simple  are  in  all  cases  less  than  those  of 
the  owner  of  that  estate. 


17.  For  the  oreatioii  of  a  fee  slxiiple, 

(a)  By  deed,  the  word'^heirs''  must  be  used,  except, — 
EXGEFnONS— (1)  In  qtiitdaim  deeds. 

(2)  In  many  states,  by  statute. 

(b)  By  devise,  the  intention  of  the  testator  governs,  and. 

no  technical  words  of  limitation  are  necessary.  In 
many  states,  by  statute,  a  fee  simple  is  presumed 
to  be  intended  if  not  otherwise  e3q>re8sed« 

Oreatum  hy  Deoi. 

Ih  the  creation  of  an  estate  in  fee  simple  by  deed  ^^  there  is  a 
technical  mle  of  the  common  law  that  the  limitation,  as  it  is  called, 
mnst  be  to  one  ''and  his  heirs'';  otherwise,  the  grantee  will  take 
only  a  life  estate.^'  And  no  other  words  are  suffid^it,  even 
though  the  meaning  be  the  same  and  the  intention  dear.^*  In 
granting  a  fee  simple  to  a  corporation  sole,  ''snccessors''  is  the 

11  For  the  Umlt&tion  of  a  fee  to  a  trustee,  see  North  y.  Philbrook,  84  Me. 
532;  Bwinc  y.  Bhazmahan,  113  Mo.  188,  20  S.  W.  1065. 

IS  Adams  y.  Boss,  80  N.  J.  Law,  505;  Edwardsyille  R.  Co.  y.  Sawyer,  02 
m  877;  Stell  y.  Barham,  87  N.  C.  02;  Batchelor  y.  Whltaker,  88  N.  a  850: 
Baffum  y.  Hutchinson,  1  Allen  (Mass.)  58;  Jordan  y.  McOlnre,  85  Pa.  St.  485; 
Arms  y.  Bart,  1  Yt  808.    Ck>ntra,  Cole  y.  Lske  Co.,  64  N.  H.  242. 

!•  For  instance,  a  life  estate  only  was  held  to  pass  by  the  words  "suceesBure 
and  assigns  foreyer,'*  Sedgwidc  y.  Lallin,  10  Allen  (Mass.)  430;  ''executors, 
administrators,  and  assigns,*'  Clearwater  y.  Bose,  1  Blackf.  (Ind.)  187;  "and 
his  generation  so  long  as  the  waters  of  the  Delaware  run,"  Foster  y.  Joice,  3 
Wash.  C.  C  408,  Fed.  Cas.  No.  4,974.  But  see  Byans  y.  Brady,  79  Md.  142 
28  Ati.  1061;  Eng^  y.  Ayer,  85  Me.  448,  27  AtL  852;  Adams  y.  Boss,  80  N.  .T. 
Law,  506. 
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proper  word  to  use,**  but  in  the  case  of  a  corporation  aggregate 
no  wordB  of  limitation  are  necessary.**  The  technical  words  are 
not  required  in  a  strict  quitclaim  deed.  Thus,  when  one  joint  ten- 
ant or  a  co-parcener  *•  releases  his  interest  to  his  co-tenant,  no 
words  of  inheritance,  as  it  is  called,  are  necessary  to  pass  a  fee.*^ 
But  the  rule  is  otherwise  in  the  case  of  a  conveyance  by  a  tenant 
to  common  *•  to  a  co-tenant,**  or  where  the  reversion  is  released 
to  the  tenant  for  life.**  In  the  case  of  a  conveyance  in  which  ref- 
erence is  made  to  another  instrument,  if  the  necessary  words  of 
inheritance  are  used  in  the  instrument  referred  to,  their  absence 
from  the  other  will  not  prevent  a  fee  simple  passing.**  When  a  fee 
simple  was  intended  to  be  conveyed,  but  adequate  words  were  not 
employed,  the  deed  may  be  reformed  in  equity,  and  made  to  ex- 
press the  intention  of  the  parties.**  This  rule  requiring  the  word 
^eirs"  to  be  used  has  in  many  states  been  changed  by  statute, 
so  that  other  expressions  are  adequate  to  convey  a  fee  simple; 

i«  Shaw,  a  J.,  In  Overseen  of  Poor  of  City  of  Boston  v.  Sears,  22  Pick. 
(Mass.)  126;  Olcott  v.  Gabert,  86  Ttex.  121,  28  S.  W.  865. 

>i  GoBgregatloiial  Soc.  of  HaUfaz  v.  Stark,  34  Vt  243;  Wilcox  v.  Wheeler, 
47  N.  H.  488.  And  see  Beach  v.  Haynes,  12  Vt  15;  WUkes-Barre  v.  Wyoming 
ffistorlcal  ft  Geological  Soc,  134  Pa.  St  616,  19  All.  809.  Where  land  is  set- 
tled apoD  or  devised  to  a  charity,  it  may  happen  that,  when  the  corpora- 
tk«  managing  the  charity  comes  to  an  end,  and  the  charity  itself  becomesi 
tanpracticable,  the  land  will  retain  to  the  donor's  heiia.  Stanley  v.  Oolt.  ft 
WalL  119.  And  see  1  BL  Gomnk  484.  Rnthecford  v.  Greene's  Heirs,  2 
Wheat  196,  and  Proprietors  of  I2nfleld  v.  Permit,  6  N.  H.  280,  are  often  cited 
ti  the  eifeet  that  technical  words  of  limitation  are  not  necessary  to  pass  a 
Cm  in  the  case  of  legislative  grants,  but  they  do  not  support  the  proposition. 

i«  See  post,  pp.  333,  336. 

IT  Scott  J..  In  Rector  v.  Waugh,  17  Mo.  13,  2a 

!•  See  post,  p.  335. 

t»Beetor  t.  Wam^  17  Mo.  13. 

Ml  Wftshb.  Real  Prop,  ifith  Bd.)  9a 

>i  Lemon  v.  Graham,  131  Pa.  St  447,  19  AtL  48;  Merder  v.  Ballwty  Go., 
64  Mo.  506.  But  see  Lytle  v.  Ljtle,  10  Wstts,  259;  Beanme  v.  Ohambers,  22 
Mo.  36. 

»  Bos  Fette,  Md.  p.  814;  YldEers  v.  Leigh,  104N.  a248,10&B.30&  Cf. 
Swing  V.  Shannahan,  118  Mo.  I88»  20  S.  W.  1065;  DeiCraunce  v.  Brooks,  8 
Watts  &  &  (Pa4  67. 
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and  in  some  states  it  is  to  be  presomed  that  a  fee  simple  was  in- 
tended unless  the  oontraiy  appeafs.** 

(^etUian  by  Deeiae, 

The  strictness  of  the  common-law  role  is  relaxed  in  the  case 
of  limitations  in  wills,  and  the  intention  of  the  testator  goyems, 
so  that  he  can  derise  a  fee  simple  without  osing  the  word  ^eirs," 
if  the  expression  employed  shows  that  a  fee  simple  is  intended.'^ 
In  many  states  there  is  now  by  statote  a  presumption  that  a  fee 
simple  is  deTised  if  no  oth^  intention  i^ipears.'*  That  the  testa- 
tor meant  to  gire  a  fee  simple  may  be  implied  from  a  charge  im- 
posed on  the  derisee;  for  it  is  said,  if  he  was  required  to  pay  oat 
money,  and  rec^yed  only  a  life  estate,  he  might  die  before  being 
reimbursed  from  the  land.**  If,  howeyer,  the  charge  is  imposed 
on  the  land,  Instead  of  on  the  deyisee  personally,  the  presumption 

M 1  Stlm.  Am.  St  Law.  §  1474;  1  Shan,  ft  B.  Lesd.  Gas.  Real  Prop.  56.  Pienn- 
sylranla.  New  Jersey.  Delaware.  Sooth  CaioUna,  Florida,  Ohio,  and  Wyo- 
mlns  hare  not  dispensed  with  wotds  of  inherttanoe  In  deeda.  1  Dembltz. 
Tiasd  Tit.  99. 

s«  FeiVQSon  y.  Thomasoo.  87  E^y.  679,  9  8.  W.  714;  Lofton  t.  MnrchiscMi.  80 
Qa.  801,  7  &  B.  822;  Howse  y.  Barber,  29  S.  a  406,  7  &  B.  817;  Webster's 
Trostee  t.  Webster  (Ey.)  22  8.  W.  020;  Lodcett  t.  liockett,  94  E^y.  289,  22 
S.  W.  224;  Mitdien  y.  Campbell,  94  E:y.  347,  22  S.  W.  549;  Thomson  Y.  Peake. 
38  &  a  440,  17  S.  E.  4S,  725;  BonteUe  y.  Bank,  17  R.  I.  781,  24  AtL  838;  Camp- 
b^  Y.  Oarson,  12  Ber%.  ft  R.  (Pa.)  54;  In  re  Green's  Estate,  140  Pa.  St  253. 
21  AtL  817;  Armstronir  ▼.  Mlchener,  160  Pa.  St  21,  28  AtL  447;  Mills  y.  Frank- 
lin, 128  Ind.  444,  28  N.  B.  60;  Brfdgewater  y.  Bolton,  6  Md.  106;  Baker  v. 
Bridge,  12  Pick.  (Mass.)  27;  Merrltt  y.  Disney,  48  Md.  344;  Dllworth  y.  Gnsky. 
131  Pa.  St  84S,  18  AtL  899;  Doe  d.  Hitch  y.  Patten  (D^  Brr.  &  App.)  16  Aa 
558.  In  a  doYlse  It  has  been  held  that  a  fee  simple  passed  by  the  words  "all 
my  right**  or  **^mj^ettj.**  Newkerk  y.  NewkeA,  2  Gaines  (N.  Y.)  345;  Jackson 
Y.  Hoosel,  17  Johns.  (N.  Y.)  281.  GcHitra,  Doe  y.  Allen,  8  Term.  R.  497.  "All 
my  estate**  (by  one  owning  a  fee  simple),  Godfrey  y.  Humphrey,  18  Pick. 
(Mass.)  537.  To  A.  "or  his  heh^**  Wright  y.  Wright,  1  Yes.  Sr.  409.  TV>  A. 
"foreYer,"  Heath  y.  Heath,  1  Broim,  Gh.  147.  But  see  Vernon  y.  Wright  28 
Law  J.  Gh.  196.  204,  207;  DaYie  y.  SteYens,  1  Dong.  321.  And  cf.  Clayton  y. 
Clayton,  8  Bin.  (Fm.)  47a 

>•  1  Stlm.  Am.  St  Law,  f  14r4;  1  Shars.  ft  B.  Lead.  Gas.  Real  Prop.  70. 

s«  Doe  Y.  Richards.  3  Term  R.  856;  Jackson  y.  Merrill,  6  Johns.  (N.  Y.)  185; 
Lithgow  Y.  KaYenagh,  9  Mass.  161;  Walt  y.  Beldlng,  24  Pick.  (Mass.)  129; 
BUnston  y.  Warbnrtoo,  2  Kay  &  J.  400;  Plckwell  y.  Spencer,  L.  R.  6  Bxch. 
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does  not  obtain.*^  A  fee  simple  may  be  presumed  from  the  natnre 
of  the  land  devised,  If  no  other  estate  wonld  be  of  any  yalne  to  the 
deylsee;  for  taistance,  In  a  devise  of  wild  lands,  which  wonld  be 
of  no  ralne  nnless  the  timber  could  be  cut,  and  a  tenant  for  life 
would  have  no  such  right*'* 

SAME— BIGHT  OF  USEB. 

18.  The  owner  of  a  fee  flimple  may  use  his  land  in  any 

way  lie  pleases,  provided  he  does  not  oaose  injury 
to  others. 

One  who  has  a  fee  simple  estate  in  land  possesses  an  indefinite 
right  of  user,  so  that  he  may  commit  unlimited  waste,  such  as 
opoiing  mines,  cutting  down  trees,  destroying  buildings  and  other 
structures,  or  remoying  real  fixtures.**  This  is  not  technical 
waste.  In  connection  with  other  estates,  it  will  be  seen  that  these 
acts  are  wrongful,  and  are  called  '^waste^';  but  when  done  by  an 
owner  in  fee  simple  they  are  lawful.  There  is  the  one  restriction 
on  Us  right  of  user,  namely,  that  he  must  not  cause  injury  to  others 
by  the  use  to  which  he  puts  his  land,  or,  in  other  words,  he  must 
not  maintain  a  nuisance  on  his  premises.** 

SAME— ALIENATIOH. 

19.  A  fee  simple  estate  is  saljeet  to  alienation,  whioh  may 

be: 

(a)  Voluntary,  whidh  is: 

(1)  Inter  vivos,  or 

(2)  By  will. 

(b)  Involuntary,  whioh  is  either: 

(1)  For  debts  or  taxes,  or 

(2)  Under  the  power  of  eminent  domain. 

>v  Jtdoon  T.  Bull,  10  Jobna  (S.  Y.)  14S;  McLeUsn  t.  Turner,  IS  Me.  48$; 
Doe  T.  Barter*  7  Blackt  (Ind.)  488;  Fmik  ▼.  Bsgleston,  92  HI.  Sift.  And  see 
Spnker  t.  Van  Alatyne,  18  Wend.  (N.  Y.)  200. 

>•  Sargent  ▼.  Towne,  10  Mass.  803. 

M2  BL  Gomm.  282.  Bat  see  the  Caae  of  Mines,  1  Plow.  810,  886;  Oom.  t. 
Tewksbury,  11  Mete.  (Mass.)  65. 

>•  2  Jac  Torts, !».  748;  IWood,  Nnis.  (3dBd.)127« 
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yohintary  Alienation. 

One  of  the  principal  incidents  of  a  fee  simple  is  the  right  of  the 
owner  to  dispoBe  of  it,  and  in  this  way  exert  a  control  oyer  his 
land  eren  after  death.  Subject  to  certain  disabilities  of  the  person, 
to  be  noticed  hereafter,**  the  owner  of  a  fee  simple  can  now  ■■ 
alien  his  estate  bj  deed  or  by  will  very  much  as  he  pleases,  pro- 
Tided  he  complies  with  the  formalities  of  conveyancing  required 
by  law.  There  are,  however,  certain  exceptions  to  this  power. 
For  instance,  an  owner  of  land,  though  he  holds  it  in  fee  simple, 
cannot  create  estates  and  forms  of  tenure  unknown  to  the  law, 
or  which  are  prohibited  by  law.'*  Within  this  principle  comes  the 
rule  against  perpetuities,  to  be  discussed  hereafter,'^  which  pre- 
vents the  creation  of  estates  to  take  effect  at  a  remote  time  in  the 
future.  Moreover,  an  owner  of  land  is  not  permitted  to  convey 
to  others,  and  at  the  same  time  forbid  them  to  dispose  of  it,  for 
the  law  allows  only  very  limited  restraints  to  be  imposed  on  alien- 
ation.'* In  some  states  there  is  a  limitation  on  the  amount  of 
land  which  a  man  can  give  by  will  for  charitable  purposes.**  Fur- 
thermore, no  one  is  allowed  to  dispose  of  his  land  in  such  a  way 
that  it  is  a  fraud  on  his  creditors;  '^  and,  when  an  action  Is  pend- 
ing which  involves  the  title  to  lands,  they  cannot  be  eonv^ed 
away  so  as  to  prejudice  the  other  party.**  The  most  important  ex- 
ceptions, however,  to  the  power  of  alienation,  are  those  arising 
from  the  rights  of  dower,  curtesy,  and  homestead,  which  will  be 
explained  in  subsequent  chapters. 

If¥ix>bwrda/ry  AUenation. 

A  fee  simple  is  also  subject  to  alienation  without  the  owner's 
eoi&sent,  for  it  may  be  taken  for  taxes,  and,  at  the  present  time,  to 

•1  Post,  p.  381,  including  the  disabilities  of  aliens,  corporations,  eta 

ss  For  tbe  history  of  the  right  of  alienation,  see  post,  p.  890. 

t>  See  Doebler's  Appeal,  04  Pa.  St.  0. 

•«  Post,  p.  822. 

•i  See  post,  p.  880;  Blackstone  Bank  v.  Davis,  21  Pick.  (Mass.)  42;  Langdon 
V.  Ingram's  Guardian,  28  Ind.  860.  RestricfioDS  as  to  use  may  be  vaUd. 
Oowsn  V.  Springs  Oo.,  100  U.  S.  55. 

t«  1  Stim.  Am.  St  Law,  |  2618;  Wimams.  Real  Prop.  (ITth  Am.  Bd^  p.  95. 
note. 

•T  See  post,  p.  302. 

<<•  See  post,  p.  21S. 
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paj  IiIb  ddtB.'*  Land  may  also  be  taken  from  the  owner  nnder 
the  power  of  eminent  domain,  bnt  this  can  only  be  done  on  making 
c^Mnpensation  for  the  land  so  taken.^^  Nor  is  there  any  way  In 
which  inyolnntary  alienation  may  be  avoided,  except  in  a  few 
states  under  the  doctrine  of  spendthrift  trusts,**  Bnt  an  estate 
msLj  be  so  limited  to  a  man  that  it  shall  determine  on  any  at- 
tempt at  alienation,  voluntary  or  involuntary,  and  so  it  will  not 
be  available  to  creditors.*'  The  restrictions  on  alienation  by  an 
own^  In  fee  simple  apply  to  lesser  estates.  If  the  owner  of  an 
estate  tn  fee  simple  does  not  dispose  of  it  during  his  life,  it  de- 
scends to  his  heirs,  and  vests  in  them  without  any  act  on  their 
part** 

■ 

tt  WatUnB  ▼.  Holman,  16  Pet  25;  Wjinan  y.  Brlgden,  4  Mass.  160;  Nokes 
T.  Smitfa,  1  Testes  (Pa.)  23&  By  different  acts  of  cougnaB  a  prlorltj  Is  gtren 
to  the  claims  of  tbe  United  States,  and  these  acts  are  constitatloiiaL  U.  S. 
T.  Fisher,  2  Cranch,  858;  Harrison  t.  Sterry,  5  Cranch.  289.  Similar  statutes 
exist  in  some  states  regQlatins  tbe  order  of  preference  of  claims.  2  Werner, 
Adm'n.  772. 

«•  Taylor  ▼.  Poner.  4  HiU  (N.  Y.)  14a    See  post,  p.  4D4. 

«i  Post,  p.  896.  Keyser  v.  Mitchell,  67  Pa  St.  473;  Ashhorst's  Appeal,  77 
Pa.  St  465;  HaUett  v.  Thompson,  5  Paige  (N.  Y.)  583;  Mcllvaine  v.  Smith, 
42  Mcl  46;  L*mpert  ▼.  Haydel,  96  Ma  439,  9  S.  W.  780;  Johnston  v.  Zane,  11 
Orat  (Va.)  562.     Cf.  Nichols  v.  Levy,  5  WaU.  433. 

Ai  Nichols  V.  Baton,  91  U.  S.  716;  BramhaU  v.  Ferris,  14  N*  Y.  il:  Bmoy  ▼. 
Van  8y<^el,  17  N.  J.  Bq.  564.    And  see  post,  p.  395. 

«■  In  re  Estate  of  Dcwahue,  36  CaL  329. 
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X8TATBS  TAIL  DBFUnOX 

80.  An  estate  tall  is  an  estate  of  inheritanoe  which  de- 
floends  only  to  the  heirs  of  the  body  of  the  donee 
or  to  some  special  class  of  such  heirs. 

An  estate  tail  is  a  freehold  estate  of  inheritanoe,  with  the  pe- 
ealiarity  that,  on  the  death  of  the  tenant,  only  the  heirs  of  his 
body,  or  some  particalar  description  of  them,  can  inherit.  This 
limitation  of  the  inheritance  to  the  heirs  of  on^s  body,  instead 
of  to  the  general  heirs,  is  the  distingQishing  feature  of  an  estate 
tail.^  Only  heirs  in  the  direct  descending  line  can  inherit.  Thns, 
a  brother  of  a  tenant  in  tail  cannot  take.*  The  one  who  makes  a 
^gift,''  as  it  is  called,  of  an  estate  tail,  is  called  the  '^donor," 
and  the  one  to  whom  the  estate  is  giv^i  is  called  the  ^donee.* ' 
An  estate  tail  is  a  smaller  interest  in  land  than  a  fee  simple.  If 
the  owner  of  a  fee  simple  makes  a  grant  of  an  estate  tail,  an  es- 
tate still  remains  in  him,  called  a  ''reyersion."  ^    If  at  any  time 

1  Qooditglit  ▼.  Momingstsr,  1  Testes  (Pa.)  818;  OorMn  t.  Healy,  20  Pick. 
(Mass.)  514;   Bios  t.  SaOy*  IS  lie.  40S.    OL  Beinliart  t.  Lant^  87  Pa.  St 


s  2  BL  Oomm.  lia 

•  2  BL  Oomm.  lia 

«  And  tberef ore  the  statote  of  quia  emptetes  does  aot  apply  to  a  flss  tidl» 
and  tenure  may  exist  between  donor  and  donee.  Dig.  WaL  Real  Prop.  fMk 
Ed.)  248.     And  see  post,  p.  280. 
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there  is  a  failure  of  heirs  within  the  description  of  those  entitled 
to  take  under  the  gift,  the  property  reverts  to  the  donor  or  his 
heirs.  Where  the  donor  of  an  estate  tail,  by  the  same  instrument 
which  creates  it,  gives  the  interest  which  remains  in  him  to  a  third 
person,  the  estate  of  such  third  person  is  called  a  '^remainder.''  * 

GLASSES  OF  ESTATES  TAH^ 

81.  Estates  tall  are  divided  into: 

(a)  Estates  in  greneral  tail,  the  donee  being  the  only  par- 

ent named. 

(b)  Estates  in  special  taU,  both  parents  being  named. 

22.  Estates  in  general  and  special  tail  are  ftirther  divided 
into: 

(a)  Estates  in  tail  male,  descending  only  to  male  heirs. 

(b)  Estates  in  tail  female,  descending  only  to  female 

heirs. 

Where  the  estate  is  limited  simply  to  the  heirs  of  the  donee^fl 
body,  without  further  particularity  of  description,  the  estate  is  an 
estate  in  general  tail.  In  such  case,  any  of  the  issue  of  the  donee's 
body  can  inherit.*  The  inheritance,  however,  may  be  restricted  to 
the  heirs  of  the  body  of  the  donee  and  another  person  named,  as 
'^0  A.  and  his  heirs  begotten  on  the  body  of  his  wife,  B."  *  Or 
the  limitation  may  be  to  two  donees  and  the  heirs  of  their  two 
bodies.  These  cases,  where  both  parents  of  the  hrirs  who  are  to 
take  are  named,  are  called  estates  in  special  tail.*  Such  limita- 
tions are  valid  if  the  persons  named  are  husband  and  wife,  or  if 
there  is  a  possibility  of  their  becoming  lawfully  married,*  no  mat- 
ter how  improbable  it  is  that  they  erer  will  be.^*  But,  if  the  es- 
tate is  giren  to  a  man  and  his  heirs  by  a  woman  whom  he  cannot 

B  See  post,  p.  282. 

•  Oa  litL  H  14, 15;  2  BL  Oomm.  HZ. 
T2  BL  Oomm.  114. 

>Oo.  Utt  §  la 

•  Ga  LitL  I  1& 

!•  But  t  contrary  presumption  may  arise,  as  fai  ease  of  two  doases  who  hart 
•keidy  been  married  and  divorced.    Go.  Utt  25b,  note  2. 
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marry  because  she  is  within  a  prohibited  degree  of  consanguinity, 
the  limitation  to  the  heirs  is  void,  and  the  donee  will  take  only 
a  life  estate,  the  reyersion  remaining  in  the  donor.^^  But  a  limi- 
tation in  tail  to  two  donees  who  are  each  married  to  other  per- 
sons is  good,  since  they  may  become  free,  by  reason  of  death  or 
divorce,  to  marry  each  other.**  Whenever  there  can  be  no  issue 
who  can  take  the  estate  according  to  the  form  of  the  gift, — ^for 
example,  because  of  the  death  of  the  wife  named  prior  to  the  gift, 
— then  the  donee  will  take  only  a  life  estate.**  The  inheritance 
of  an  estate  in  general  or  special  tail  may  be  further  restricted  to 
the  males  or  females  of  the  class  of  heirs  designated.  Examples 
of  such  estates  are  ''to  A.  and  the  heirs  male  of  his  body,*^  and''  to 
A.  and  his  heirs  male  on  the  body  of  his  wife,  B.,  begotten.**  Es- 
tates tail  female  are  very  rare.  No  one  can  inherit  an  estate  in 
tail  male  who  cannot  trace  his  descent  from  the  donee  through 
males  entirely.  For  this  reason  the  son  of  a  daughter  of  the  donee 
cannot  take  the  estate,  because  his  mother  could  not  have  inher- 
ited. The  same  principle  applies  in  estates  tail  female,  bo  that 
only  females  and  the  female  issue  of  females  can  take.** 

OBIGIK  OF  ESTATES  TAHi. 

28.  Estates  tall  were  created  by  the  operation  of  the  stat- 
ute de  donis  conditLonalibns  upon  fees  conditional 
at  common  Islw,. 

In  early  feudal  times,  when  estates  first  became  htteditary,  and 
were  given  to  a  man  and  his  heirs,  the  w(M*d  ^eirs^  was  considered 
to  mean  lineal  heirs, or  the  descendants  of  the  body  of  the  first  taker.*' 
The  collateral  relations,  such  as  brothers,  sisters,  and  cousins,  could 
not  take.    This  was  obviously  to  the  advantage  of  the  feudal  lord  or 

11  Gou  litt  §  288. 
11  Oo.  litt  I  2S. 

It  Tbat  Is,  the  donee  has  an  estate  tail  after  poastMlty  of  fssne  ertSnct 
Post,  p,  52. 
i«  Holburt  V.  Bmerson,  16  Mass.  au. 
li  Oo.  Utt  §  25. 
It  Oa  Litt  §§  28.  24. 
It  Dig.  Hist  Real  Prop.  (4th  EdJ  220;  PoL  ft  M.  Hist  Bns.  Law,  11. 
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grantor;  for,  bj  confining  the  inheritance  to  the  issue  of  his  tenant,  he 
was  more  likely  to  have  profitable  wardships  and  escheats  than  if  col- 
lateral kinsmen  were  admitted.  At  this  time  the  heir  derived  his 
title  to  the  estate  from  the  g^rantor  by  designation  in  the  grant  per 
formam  doni.  But  as  the  tenant  acquired,  in  course  of  time,  the 
power  of  aUenating  the  fee,  the  interest  of  the  heir  became  reduced 
to  a  mere  expectati<m  of  succeeding,  in  the  event  of  his  ancestor  not 
exercising  that  power.  The  additional  grant  to  the  heirs  was  then 
referred  wholly  to  the  estate  of  the  ancestor,  as  importing  merely 
an  estate  of  inheritance,  an  essential  incident  of  which  was  the 
power  of  transferring  the  land,  and  the  heir  no  longer  claimed  as 
grantee  by  designation  in  the  grant,  but  derived  his  title  from  the 
ancestor  by  descent.^*  The  wcml  ^^eirs^  was  also  extended,  so 
as  to  include  collateral  as  well  as  lineal  heirs.'*  When  the  gran- 
tor, therefore,  wished  to  confine  the  estate  to  the  lineal  descendants 
of  the  tenant,  it  became  necessary  for  him  to  expressly  limit  it  to 
the  heirs  of  the  tenant's  body.  Estates  so  limited  were  called,  tn- 
differentiy,  ^'conditional  fees,''  ^ees  conditional,''  and  ''fees  con£- 
tional  at  common  law,"  because  of  the  condition,  implied  in  the 
grant,  that  if  the  grantee  died  without  heirs  of  his  body,  or  in 
case  of  a  failure  of  such  heirs  at  any  future  time,  the  land  should 
revert  to  the  grantor.  The  grantor  had  no  reversion,  but  only  a 
possibility  of  a  reverter.  The  fee  was  still  considered  to  be  in 
the  grantee,  subject  to  be  divested  by  the  failure  of  the  condition. 
The  limitation  to  the  heirs  of  his  body  did  not  otherwise  affect 
the  rights  and  powers  of  a  tenant,  and  in  resx>ect  of  these  it  re- 
mained a  fee  simple.  So  long  as  the  fee  lasted,  the  tenant  for  the 
time  being  had  all  such  powers,  including  the  power  of  alienation, 
as  were  the  inseparable  incidents  of  an  estate  of  inheritance.  It 
was,  however,  a  condition  necessary  to  the  full  effect  of  his  alien- 
ation, BO  as  to  bar,  not  only  his  issue,  but  also  the  possibility  of 
reverting  to  the  grantor,  that  he  should  have  heritable  issue.'^ 
The  gift  to  one  and  to  the  heirs  of  his  body  was  construed,  for  the 
pnrpose  of  alienation,  to  be  the  same  as  a  gift  to  him  and  to  his 

1*  Leake,  Profi.  Land.  33. 

sAWUUams,  Real  Prop.  (17th  Ed.)  101. 

31 2  BL  Gmeub.  UO;  1  Spence,  Eq.  Jar.  141;  Anon.,  Fltsh.  Ato.  nFormedon," 
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heirs,  if  he  had  heirs  of  his  body.  Bj  this  constraction  the  inten- 
tion of  the  grantor  in  Umiting  the  estate  to  the  heirs  of  his  tenant's 
body  was  again  defeated.*'  The  birth  of  issne  was  held  to  dis- 
charge the  estate  of  the  condition,  and,  like  a  fee  simple,  the  tenant 
had  power  to  alien  or  incumber  it,  and  it  was  liable  to  forfeiture 
for  treason.  If  the  donee  aliened  the  land  before  issne  was  bom, 
the  conveyance  was  effectual  against  both  the  donee  and  the  donor 
during  the  donee's  life.  If  issne  was  bom  to  the  donee  snbse- 
qaently  to  his  conreyance,  the  grantee's  estate  became  absolate,  and 
cnt  off  all  rights  of  the  issne  and  of  the  donoc^ 

The  Statute  de  Donis  Qmditzanaliitis. 

In  1285,  the  great  landowners  secured  the  passage  of  the  fa- 
mous statute  ^e  donis  conditionalibus,"  *'  or,  as  it  is  often  called, 
the  Statute  of  Westminster  IL  lUs  act  provided  that,  '^here 
any  giveth  his  land  to  any  man  and  his  wife  and  to  the  heirs  be- 
gotten of  the  bodies,  •  •  •  the  will  of  the  giver  according  to 
the  form  in  the  deed  of  gift  manifestly  expressed  shall  be  from 
henceforth  observed,  so  that  they  to  whom  the  land  was  given  un- 
der such  condition  shall  have  no  power  to  aliene  the  land  so  given, 
but  it  shall  remain  unto  the  issue  of  them  to  whom  it  was  given 
after  their  death,  or  shall  revert  unto  the  giver  or  his  heirs  if  is- 
sue fail,"  etc.  No  forfeiture  was  imposed  on  a  tenant  who  should 
alien  his  estate,  but  his  conv^ance  was  of  no  effeet,  after  his 
death,  against  his  heirs  or  the  donor.  The  statute,  in  taking  away 
from  the  tenant  the  power  to  alien  the  land,  deprived  his  estate  of 
that  incident  which  chiefly  characterized  it  as  a  fee  simple.'^  It 
was,  therefore,  no  longer  classed  as  a  fee  simple  conditional,  but 
it  was  recognized  to  be  a  new  kind  of  fee  or  inheritance  created 
by  the  statute,  and  thenceforth  distinctively  known  as  a  ^^fee  tail." 
''Where  an  estate  to  one  and  to  the  heirs  of  his  body  was  a  fee 
simple  before  the  statute,  now  since  the  statute  it  is  taken  that 
he  has  but  a  fee  tail,  and  this  is  included  in  the  statute  although  it 
is  not  expressed;  for  when  the  statute  restrained  the  donee  from 

SS2  Bl.  Ck>ram.  111. 

*  1  Spence,  Eq.  Jnr.  p.  141.    And  see  NevlTs  Case,  7  Ooke,  39a;  Wnilon  v. 
Berkley,  Plow.  223;  Buckworth  v.  ThlrkeU,  3  Bos.  &  P.  e62»  nots. 
ta  18  Edw.  L  St.  1,  c.  1,  f  2. 
s«  HiU  y.  Hill,  74  Pa.  St  173. 
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aliening  the  fee  simple,  or  from  doing  other  acts  which  he  that 
has  a  fee  simple  may  do,  it  was  presently  taken  that  the  fee  was 
not  in  him,  for  it  would  be  idle  to  adjudge  it  in  him  when  he  could 
not  do  anything  with  it,  and  therefore  it  was  taken,  by  collection 
and  implication  of  the  act,  that  the  fee  simple  continued  in  the 
donor.  So  that  he  has  one  inheritance,  viz.  a  fee  simple,  and  the 
donee  has  another  inheritance  of  an  inferior  degree,  viz.  a  fee  tail. 
And  immediately  upon  the  making  of  the  act  it  had  this  name 
given  if  *'  It  was  so  called  from  the  inheritance  being  cut  down 
— '^talliatum" — ^to  the  line  of  heirs  designated.  The  name  was 
used  for  a  restricted  inheritance  before  the  statute,  but  since  the 
statute  it  is  used  distinctiyely  for  the  new  estate  thereby  created.'* 
After  the  statute  de  donis  the  heirs  of  the  donee  again  took  per 
f  onnam  donL 

OREATION  OF  ESTATES  TAIL. 

M.  For  fhe  creation  of  a  fee  tail  there  most  be  added  to 
the  "words  necessary  to  limit  a  fee  simple  other 
words  which  restrict  the  inheritance  to  the  heirs  of 
the  body  of  the  first  taker: 

96.  An  estate  tall  cannot  be  created  out  of  a  chattel  in- 
terest in  lands. 

LimUaHon  of  Estates  TcdL 

For  the  creation  of  an  estate  tail  words  of  limitation  and  pro- 
creation are  necessary;  that  is,  not  only  is  the  word  ^'heirs"  re- 
qnired,  as  in  the  limitation  of  a  fee  simple,  but  there  must  also  be 
some  words  whidi  show  that  the  heirs  of  the  donee's  body,  or  some 
dass  of  them,  are  to  inherit  the  estate.  If  the  words  of  limitation 
are  absent,  the  donee  takes  only  a  life  estate,'^  while  the  omission 
of  words  of  procreation  gives  the  donee  a  fee  simple.'*  As  to  what 
words  are  sufficient  to  create  an  estate  tail,  the  same  rules  apply 
as  to  a  fee  simple,  as  far  as  words  of  limitation  are  concerned;  so 

• 

M  wUUon  ▼.  Berkley,  Plow.  251,  per  Dyer,  d  J. 
M  Leake,  Prop.  Land,  37. 

» Oa  Litt  20b;  2  BL  Oomm.  115;  Ford  t.  Jotmson,  41  Ohio  St  960.     OL 
Libndoif  T.  Cc^>e,  122  Dl.  817,  13  N.  B.  606. 
••2  BL  Comm.  115;  Ca  Lltt  27a;  Doe  ▼.  Smeddle,  2  Barn.  &  Aid.  128. 
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that  the  word  '^eirs"  mnst  be  ased  in  a  deed,  and  '^aeed,''  ^'iBsue,'' 
or  ^'children  of  the  body*'  wonld  be  insafficient.**  But  any  words 
which  show  that  the  word  ''heirs''  is  to  be  restricted  to  the  heirs 
of  the  body  will  snfBce  to  restrict  the  inheritance  to  a  fee  tail.** 
In  wills  there  is  the  same  relaxation  as  in  the  creation  of  a  fee 
simple,  and  the  intention  of  the  testator  goyems,  even  though  he 
does  not  use  the  technical  words  required  in  a  deed«'^  So  the 
word  ''issue,*  •*  or  "children"  ••  may  be  suffici^it  to  create  an  es- 
tate tail,  without  using  the  word  'lieirs^"  if  it  ai^>ears  from  the 
context  that  the  devisor  so  intended.*^  And  in  a  will  the  expres- 
sion "heirs  male"  has  been  held  to  pass  a  fee  tail,  although  it  would 
create  a  fee  simple  if  used  in  a  deed.  A  limitation  to  A.  and  to 
his  heirs  male,  or  to  A.  and  to  his  heirs  female,  creates  an  estate 
in  fee  simple,  because  it  contains  no  restriction  to  a  particular 
line  of  issue.  It  is  not  limited  by  the  gift  of  what  body  the  issue 
male  or  female  shall  be.  Inheritance  by  heirs  general  cannot  be 
restricted  to  one  sex;  therefore,  the  words  "males"  and  "females," 
haying  here  no  l^al  import,  are  rejected,  and  all  the  heirs,  female 
as  well  as  male,  may  inherit.  For  no  man  can  institute  a  new 
kind  of  inheritance  not  allowed  by  law.'*    The  intention  to  giye  a 

M  Ck>.  Litt  20a;  2  BL  Oomm.  115. 

t«  HaU  ▼.  Yandegrtrt,  8  Bin.  CPa.)  874;  Gorbln  y.  Healy,  20  Pi<dL  (ICass.) 
514;  PoUock  y.  Speidel,  17  Ohio  St  438;  Den  y.  Lake,  24  N.  J.  Law,  686; 
Morgan  y.  Morgan,  L.  B.  10  Bk}.  09;  Den  ▼.  Ooz,  9  N.  J.  Law,  10;  Buxton  t. 
InliabitantB  of  Uxbridge,  10  Mete.  (Mass.)  87;  Brown  y.  Hospital,  165  Miss. 
823, 29  N.  B.  625;  Holden  y.  WeDs  (B.  L)  81  AtL  265. 

ti  Beinoehl  y.  Shirk,  119  Pa.  St  108,  12  Atl.  806;  Arnold  y.  Brown.  7  R. 
I.  189;  Manwaring  t.  Tabor,  1  Root  (Conn.)  79;  Clark  ▼.  Baker,  8  Seig.  ft  R. 
(Pa.)  470;  Stone  ▼.  McMnHen  (May  8.  1881)  10  Wkly.  Notes  Cas.  54L  But 
dee  Hm  y.  HiU,  74  Pa.  St  178.  "Heirs  lawfolly  begotten**  has  been  held,  in  a 
win,  to  mean  ''begotten  by  him.**  Pratt's  Lessee  y.  mamer,  5  Har.  ft  J.  (Md.) 
10. 

•s  Clark  y.  Baker,  8  Seig.  ft  R.  (Pa.)  470;  Tnjlor  y.  l^lor.  68  Pa.  St  4SL 

••  Nightlneale  y.  BnrreU,  16  Pick.  (Mass.)  104;  Fletcher  t.  Fletcher,  88  Ind. 
4ia 

•«  See,  also,  Braden  t.  Cannoo,  24  Pa.  St  168;  Ganse  y.  Wiley,  4  Secg.  ft 
R.  (Pa.)  509;  AUen  t.  Markle,  36  Pa.  St  117;  Wheatland  t.  Dodge,  10  Mete. 
(Mass.)  502. 

ti  Co.  Litt  13a;  Leake,  Prop.  Land,  171;  Den  t.  Fogg,  8  N.  J.  Law,  096; 
Allin  y.  Bunce,  1  Root  (0)nn.)  06;    Welles  y.  Olcott.  Kirby  (Oonn.)  118; 
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fee  tail  may  appear  from  a  limitatioii  over,  if  the  donee  ''die  witli- 
oot  heirs  of  his  body/'  or  similar  expreBslon&  This  is  called  an 
''estate  tail  by  eonstmction.''  ** 

Mae8  TaOr—^i  OhaUA  MeresU. 

There  can  be  no  fee  tail  in  perscmal  property  or  in  ehattel  inter- 
ests, and  an  attempt  to  so  limit  an  estate  tail  results  in  passing 
the  donor's  entire  interest.* 

IKCIBENTS  OF  ESTATES  TAIIii 

M.  Tlie  rights  of  the  owner  of  a  fee  tall  are  fhe  same  as 
the  rights  of  one  owning  a  fee  simple,  except  as  to 
allftnatlon. 

As  already  seen,  a  tenant  in  tail  can  convey  only  an  estate  dnr- 
ing  his  life;  otherwise,  the  incidents  of  estates  tail  are  the  same 
as  of  those  in  fee  simple.*^  The  t^iant  in  tail  is  not  liable  for 
waste,**  and  is  not  bound  to  pay  off  incumbrances  or  to  keep  down 

Den  T.  Dubois,  16  N.  J.  Law,  285;  Glddlngs  ▼.  Smitii,  15  Vt  344;  PoUock  t. 
8|)cldel,  17  ObSo  St  439;  4  Koit  Gomm.  12;  1  Shara.  &  B.  Lead.  Oas.  Beal 
Prop.  94.  See  Jewell  t.  Warner,  35  N.  H.  176.  But  not  in  South  OarolimL 
Hunen  ▼.  MatbewB,  2  Bay  (S.  a)  397;  Wrl£^t  t.  Herron,  6  Bleb.  Bq.  (S. 
C.)  441. 

s«  Allen  T.  Trustees,  102  Mass.  262;  Potts'  Appeal,  30  Pa.  St  168;  Tate 
T.  lUy,  8  Can  (Va.)  354;  Doe  ▼.  Cialgren,  8  Leigh  (Va.)  449;  Den  t.  Hyatt,  1 
Hawks  (N.  C.)  247;  Goyert  v.  Bobinson,  46  Pa.  St  274;  Smith's  Appeal,  23 
Pt.  St  9;  Wfflis  T.  Bucher,  3  Wash.  G.  O.  369,  Fed.  Oas.  Na  17,769;  Albee 
T.  Oupenter,  12  Gush.  (Mass.)  382;  Perry  ▼.  Kline,  Id.  118;  Parkman  y. 
Bowdoln,  1  Sumn.  359,  Fed.  Gas.  No.  10,763;  Brown  ▼.  Weaver,  28  €^a.  377; 
Child  ▼.  BayUe,  Gro.  Jac.  469. 

^Stockton  T.  Martin,  2  Bay  (S.  GL)  471;  Albee  t.  Oarpenter,  12  OusIl 
(Man.)  382.  But  cf.  Burkhart  t.  Bucfaer,  2  Bin.  (Pa.)  465;  Shoemaker  y.  Huff- 
nagle,  4  Watts  ft  S.  (Pa.)  437;  Duer  y.  Boyd^  1  Seiv.  ft  B.  (Pa.)  208.  And 
•eepost^p.  63. 

'7  Buxton  y.  Inhabitants  of  Uzbrldse,  10  Mete  (Mass.)  87;  Partrtdge  y. 
Doney,  3  Har.  ft  J.  302. 

«•  Hales  y.  Petit  Plow.  263;  Secheyerel  y.  Dale,  Poph,  198;  Ltfonrs  Gase, 
11  Coke,  46b;  Attorney  (General  y.  Marlboroush,  3  Madd.  486L  But  he  cannot 
antborize  it  after  blR  death.  LifonVs  (3ase,  supra.  What  is  meant  t^ 
""waste"  wm  be  treated  of  under  *'Lif  e  Estates,"  post,  p.  62. 

BSALPBOr.- 
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the  interest  on  them.'*  An  estate  tail  is  subject  to  dower  ^*  and 
enrtesj/^  But  the  doctrine  of  merger  does  not  apply  to  estates 
talL  By  merger,  when  a  greats  and  a  lesser  estate  oome  together 
in  one  person,  the  latter  is  destroyed  by  the  former,  and  the  own- 
er has  only  the  one  estate  1^  thns  sometimes  cutting  <mt  rights 
whioh  came  between  the  two  estates.  Bnt,  if  the  tenant  In  tail 
becomes  the  own^  of  the  rerersion  or  the  remainder  in  f ee^  his 
estates  do  not  oonsolidate  and  shut  oat  the  issae  in  tail,  at  other  re- 
mainders, if  there  are  snch.^' 

DURATION  OF  B8TATB8  TAIL. 

97.  An  estate  tall  endureB  until  the  partioalar  heini  named 
in  the  gift  are  exhausted,  and  then  reverts  to  the 
donor,  unless  it  is  sooner  barred,  whldh  may  be: 

(a)  By  conunon  reoovery  (obsolete). 

(b)  By  fine  (obsolete). 

(o)  By  deed,  in  most  states. 

Barring  jEkUUes  Tail — By  Cbmmon  Reoovery. 

After  the  statute  de  donis  had  be^i  in  force  aboot  200  years,^' 
a  method  of  eyading  it  and  of  barring  the  entail  was  deyised,  called 
a  ''common  recovery/'  This  consisted  of  a  coUosiye  snit,  brooght 
by  the  intended  pnrchaser,  called  the  ''demandant,"  under  a  claim 
of  paramount  title  against  the  tenant  in  talL  The  latter  did  not 
defend,  but  claimed  that  his  grantor  had  warranted  the  title 
to  the  lands,  and  asked  that  he  be  called  upon  to  d^end  the  suit 
was  termed  'Sxmching  to  warranty.''*^    The  Toucheey  who 


••  Amesbuij  y.  Brown,  1  Yea.  St.  477;  GhapUn  t.  GhapUxk,  S  P.  Wma.  235. 
But  see  Burgess  ▼.  Mawby,  1  Tom.  ft  R.  178. 

«•  Kennedy  t.  Kennedy,  29  N.  J.  Law,  185;  Smith's  Appeal,  28  Pa.  St  9. 
See  post,  p.  83. 

41  YoUer  t.  Garter,  4  El.  ft  BL  173.  See  poBt»  p.  73.  B^Oie  the  statute 
the  second  hostiand  could  IfiiTe  curtesy.  Anon^  Fttih.  Ahr.  'n^ocmedoo."  66L 
But  this  waa  changed  by  the  statute. 

«s  Wlscof  s  Gaae,  2  Ooke,  60a;  Ghallls,  Bcal  Prt^w  e.  la 

'ts  The  house  of  lords  had  defeated  all  attempts  to  repeal  the  statute.  See 
Mildmay's  Gase,  6  Ooke,  40a;  2  BL  Goram.  116. 

««  The  proceeding  was  usually  a  more  complicated  one,  caUed  a  *rec<ifei^ 
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was  a  mere  man  of  straw,  sofFeied  default  to  be  entered  against 
him,  thus  admitting  the  warranty.  Then  the  lands  were  judged  to 
belong  to  the  demandant,  and  jndgment  was  entered  against  the 
voachee  that  he  r^mburse  the  tenant  in  tail  with  lands  of  eqnal 
7alae,  according  to  the  doctrine  of  warranty.^*  The  entail  was 
held  to  attach  to  this  land,  so  the  heirs  and  remainder-men  would 
lose  nothing;  but  in  fact  the  youchee  was  always  a  man  of  no 
means,  and  had  not  in  fact  warranted  the  estate  to  the  defendant, 
bat  was  a  third  person,  called  in  to  carry  out  the  Action,  and  the 
judgment  against  him  was  worthless.  The  efficacy  of  this  pro- 
ceeding to  bar  an  estate  tail  was  first  recognized  in  the  now  fa- 
mous Taltarum's  Case.^*  A  common  recoTery,  being  suffered,  not 
only  cut  off  the  issue  in  taU,  but  destroyed  all  remainders  or  re- 
versions as  well,  and  thus  effectually  put  an  end  to  entailed  es- 
tates.^^  That  is,  the  tenant  in  tail,  after  Taltarum's  Oase,  always 
had  pow^  to  suffer  a  recovery,  and  no  condition  or  restriction  in 
the  deed  of  gift  could  be  derised  which  could  preyent  it.^ 

Same — By  Fvne. 

Estates  tail  might  also  be  barred  by  another  kind  of  collusiye 
action  called  a  ^fine.''  **  Fines  were  actions  for  the  recoyery  of 
lands  on  a  claim  of  title,  which  were  compromised  by  the  parties 
with  leaye  of  the  court,  and  the  judgment  record  entered  in  the 
case  became  the  record  of  title.  The  effect  of  a  fine  was  to  bar 
the  issue  in  tail,  but  not  the  remainder-man  or  reyersioner.** 

witb  a  double  yoncher."  For  farther  details  as  to  recoyerles,  see  2  BL  Comm. 
357;  CaudUs,  Real  Prop.  249. 

«•  Ab  to  the  origin  of  wairantj,  see  Dlgby,  Hist  Real  Prop.  80,  note  1. 

*«Y.  ai2Bdw.  IV.  1«. 

«T  2  Bt  Oomm.  861.  A  I'ecovery  could  be  sufPered  only  by  one  In  possession 
as  tenant  in  tafl  or  with  the  consent  of  the  pezvon  in  possession.  1  Dembitz, 
Land  Tit  Ua 

4«  Mary  Porttngton's  Case,  10  Ck^ke,  35b;  Dewitt  y.  Eldred«  4  Watts  ft  S. 
(Pa.)  415.  And  see  Waters  y.  MazKemm,  eo  Pa.  St.  39;  Doyle  y.  MuDady,  33 
Pa.  St  264;  BDIott  y.  Pearson,  8  Watts  ft  S.  (Pa.)  38;  HaU  t.  Thayer,  5  Gray, 
(Mass.)  628. 

4t  The  statute  de  donis  declared  that  fines  shoold  haye  no  effect  on  estates 
tail,  bat  this  was  changed  l>y  the  statutes  of  4  Hen.  YIL  e.  24,  and  32  Hen. 
vm.  c  36. 

••Seymor's  Oase,  10  Oiri&e,  06b.    They  would  also  be  barred  nnless  they 
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Same^By  Deed. 

In  many  states  it  is  now  proTided  by  statute  that  estates  taU 
may  be  barred  by  deed.^ 

TENAHT  IN  TAIL  AFTBB  FOSSIBIIirrY  OF  I8SXJB  EXTINCT. 

28.  Whan  fhere  is  a  tenant  in  speoial  tail,  and  it  has  be- 

come impoflfllble  for  him  to  have  iasae  who  can  in- 
herit under  the  entail,  he  is  called  '^tenant  in  tail 
after  iKMBsibility  of  issue  extinct." 

If  one  is  tenant  in  tail,  and  it  has  become  imposrible  that  there 
shall  be  issae  who  can  inherit,  he  is  called  tenant  in  tail  after 
possibility  of  issue  extincf  This  condition  can  only  arise  in  es- 
tates in  special  tail,  as  wh^re  the  limitation  is  to  ''A.  and  his  heirs 
begotten  on  the  body  of  his  wife,  B./'  and  B.  dies  without  issue.*^ 
Hie  presamption  that  the  possibility  of  issue  is  extinct  never  arises 
from  the  great  age  of  the  parties,  and  so  there  can  nerer  be  a 
tenant  in  tail  after  possibility  of  issue  extinct  in  case  of  an  estate 
in  general  tail.**  The  poedtion  of  a  tenant  in  tail  after  possibility 
of  issue  extinct  is  in  some  respects  different  from  that  of  a  tenant 
in  talL  He  cannot  bar  the  entail,  but  the  doctrine  of  merger  ap- 
plies.*^*    Buch  a  tenant  is  not  punishable  for  waste.*^ 

ESTATES  TAIL  EN  THE  UNITED  STATES. 

29.  In  many  states  estates  tail  have  been  abolished  by 

statutes,  which  have  turned  them  into  either 

(a)  Estates  in  fee  simple,  or 

(b)  life  estates,  with  remainders  to  the  donee's  heirs 

who  would  take  under  the  entail. 

30.  In  some   states   estates  tail  still   exist,  but  nuty  be 

barred  by  deed. 

made  claim  within  a  period  fixed  by  statute.    Farther  formalltiai  were  after- 
wards required  caUed  "prodaniatioii&''  2  BL  Oomm.  MS;  1  Shepw  Touch,  c  2. 

*  See  post,  §  80. 

ii  Oo.  litt  H  32-^;  2  BL  Comm.  121. 

Ks  2  BL  Comm.  12S. 

it  Ck>.  Utt  28a. 

•*  Co.  Lltt  27h. 
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Estates  tail,  as  created  by  the  statute  de  donis,  were  generally 
recognized  in  the  original  states  of  this  country. '^^  But  great 
changes  hare  been  made  by  statute.  In  some  of  our  states  estates 
tail  haye  beoi  abolished,  and  a  conyeyanee  attempting  to  limit  an 
estate  tail  wonld  create  a  fee  simple  in  the  donee  who  would  be 
first  entitled  to  the  estate  under  the  form  of  the  gift.**  In  others 
the  first  taker  has  a  life  estate,  with  remainder  oyer  in  fee  simple.*^ 
Id  still  others  estates  tail  may  exist  until  barred,  and  this  can  be 
dene  by  a  simple  deed  or  by  one  acknowledged  in  a  manner  pro- 
rided  by  the  statute.**  Fines  and  recoyeries  are  not  now  in  use, 
though  they  were  used  somewhat  in  the  early  history  of  our  coun- 
try. ••  There  are  a  number  of  states  in  which  no  statutory  proyi- 
lioBs  as  to  estates  tail  exist.  In  these  states,  fees  tail  are  as  at 
common  law  unless,  when  the  question  comes  before  the  courts, 
inch  estates  are  held  not  to  be  adapted  to  the  g^dus  of  oar  in- 
BtitatioBS.** 

QUASI  ENTAIL. 

8L  A  limitation  to  one  and  the  heira  of  his  body  out  of  a 
life  estate  is  called  a  ^^quaoi  entail/'  and  is  not  af- 
fected by  the  statute  de  donis  conditionalibns. 

M  See  Wmiams,  Real  Prop.  (17th  Am.  Ed.)  note  121. 

>•  IB  re  RobiBBoa's  Bstate,  149  Pa.  St  418,  24  Atl.  297;  Bay  t.  Alexander, 
14t  Pa.  St  242»  23  AtL  383;  Dnrant  v.  MuUer,  88  6a.  251, 14  S.  B.  612;  Buiris 
T.  T^Lge,  12  Mo.  358;  Proitt  ▼.  HoUand,  92  Ky.  641,  18  S.  W.  852;  Pilchard  t. 
James,  98  Ky.  306,  20  S.  W.  216;  Lanham  t.  Wilson  (Ky.)  22  S.  W.  438. 

BT  Doty  ▼.  Teller,  54  N.  J.  Law,  163,  23  AtL  944;  Clarkson  v.  Clarkaon,  125  Mo. 
381,  28  S.  W.  446;  Brown  T.  Bogera,  125  Mo.  392,  28  8.  W.  630.  In  some 
states  rwnatnders  after  estates  tail  are  pTeserred  if  they  take  effect  on  the 
tetb  of  the  first  taker  without  issoe,  the  entail  bein^r  extinct  by  that  event 
I  Dembitae,  Umd    Tit  117. 

Ml  Btlm.  Am.  St  Law,  §  1813;  WilUamB,  Real  Prop.  (17th  Am.  Ed.)  note  121; 
1  WtsUx  Real  Prop.  (5th  Ed.)  117,  note  2;  1  Shars.  &  B.  Lead.  Oas.  Real  Prop. 
100.  As  to  barrioir  the  entail  1^  deed,  see  O>llamore  ▼.  Oollamore,  168  Mass. 
74,  S2  N.  B.  1084. 

*•  JewcD  T.  Warner,  85  N.  H.  176;  I^le  v.  Richards,  9  Serg.  ft  R.  (Pa.)  322; 
Gkrter  t.  MrMlrhart,  10  Sac  &  R.  (Pa.)  429;  Wood  t.  Bayard,  63  Pa.  St.  320. 

ft  Jordan  y.  Roach,  82  Miss.  481.  In  some  states  it  has  been  held  that  the 
ttrtnte  de  deals  ooadlllonainms  is  not  in  force,  and  that  limitations  to  a  man 
tad  Oe  bdrs  of  his  lx4y  create  fees  conditional  at  common  law.     Pierson  y. 
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An  estate  may  be  limited  to  one  and  the  heirs  of  his  body  daring 
the  life' of  another  person.  The  statute  de  donis  does  not  apply  to 
sneh  an  estate;  so  it  is  not  a  fee  tail,  bat  resembles  more  a  fee 
conditional  at  common  law.*^  This  form  of  limitation  is  usually 
called  a  ^qnasi  entalL^ 

Lane,  60  Iowa,  60,  14  N.  W.  00;  Bowlaiid'T.  Warren,  10  Or.  129;  Isard  ▼. 
BCiddletoo,  1  BaUey,  Bq.  (a  a)  227;  Bazksdale  t.  Qamase,  8  Blcfa.  Bq.  (a  a) 
279;  Burnett  t.  Burnett,  17  &  a  646. 

•1  Further,  as  to  gnasl  entail,  see  Qfej  t.  Mawaorir,  2  Bden,  889;  Dmon  ▼. 
Dfflon,  1  Ball,  ft  B.  77;  Altai  t.  Anen,  2  Dru.  ft  War.  807;  Oimpbrii  t.  Sao- 
djB,  1  Scboales  ft  L.  28L 


§  33)     aSTAXBS   AH  TO  QUANTITT— "OONTSNTIOHAL  LUfS   S8TAIBB.  56 


OHAPTEB  V. 

B8XATBS  A8  TO  QUANTITY  (Oontlnued>-OOKyBirnONAL  UFB 

BSTATBS. 

S2.  life  Bstates  Defined. 

83.  Creation  of  Life  Bstateu . 
M-9G.         Ck>nyentional  Life  Bstates. 

37.  Incidents  of  life  Bstatefc 
88^391         Bstates  per  Autre  Vie. 

UFE  E8TATB8  DXEINBB. 

88.  Life  estates  are  freeholds  not  of  inherltaaoe.    They 
include : 

(a)  Bstates  for  the  tenant's  own  life. 

(b)  Bstates  for  the  life  of  another, — ^per  autre  vie. 

(0)  Bstates  for  an  uncertain  period,  which  may  continue 
during  a  life  or  lives. 

Life  estates  come  next  below  estates  tail  in  order  of  quantity  of 
inlwest  They  are  freeholds,  but  not  of  inheritance.^  In  general 
tennsy  they  are  estates  whose  duration  is  limited  by  the  length  of 
a  human  life.  Bstates  of  uncertain  duration,  which  may  oon- 
tinue  during  a  life  or  liyes,  are  regarded  as  life  estates.'  It  is  im- 
material how  improbable  it  is  that  the  estate  will  last  during  a 
life.  It  is  suffldoit  if  by  possibility  it  may  do  so.  An  estate  to  a 
woman  during  widowhood  is  a  life  estate.  It  may  last  daring  her 
life,  but  it  cannot  last  longer.* 

OBBATIOir  OF  UFB  EBTATB8. 

88.  As  to  mode  of  creation,  life  estates  are : 

(a)  Conventional,  created  by  act  of  the  parties  (p.  56). 

(b)  Legal,  created  by  operation  of  law  (p.  69). 

i  2  BL  Gomm.  12a 

*  Hurd  T.  CnshinSf  7  Pick.  (Mass.)  169;  Wamor  t.  Iknner,  88  Ohio  8t  US; 
Beeson  t.  Burton,  12  C.  B.  047.    But  cf .  Gllmore  t.  Hamilton,  88  Ind.  19S. 

•  Bosrtxom  T.  Van  Vechten,  6  Denio  (N.  Y.)  41^ 
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The  main  division  of  life  estates  is  into  conv^itional  and  legal 
life  estates.  The  former  are  those  which  the  parties  create  by 
their  acts,  having  the  creation  of  snch  estates  in  view  as  the  le- 
snlt  of  the  acts,  as  where  the  owner  of  a  fee  simple  grants  an- 
other the  land  for  so  long  as  he  lives.^  Legal  life  estates,  on  the 
other  hand,  result  from  the  operation  of  law,  without  any  acts 
by  the  parties  looking  to  such  result,  but  from  acts  done  for  other 
purposes.  For  example,  marriage  may  give  both  husband  and 
wife  interests  in  the  realty  of  the  other,  although  nothing  has  been 
said,  or  no  express  contract  made,  in  relation  to  such  realty.  These 
estates  are  created  by  operation  of  law,  and  are  called  life  estates. 
Conventional  life  estates  will  be  considered  in  the  remainder  of 
this  chapter,  and  legal  life  estates  in  the  succeeding  chapter. 

SAMS— OOXryENTIOlTAL  LIFE  ESTATEa 

34.  Oonventioxial  life  estates  may  be  measured  by  one  or 
more  lives. 

36.  At  common  law  no  words  of  limitation  need  be  added 
to  the  grantee's  name  to  create  a  life  estate. 

36.  Estates  per  autre  vie  arise  by  express  limitations  to 
a  grantee  for  the  life  of  another  person,  or  by  the 
assignment  of  an  existing  life  estate. 

Conyentional  life  estates  are  of  two  sorts,  depending  on  the 
person  whose  life  limits  the  dnration  of  the  estate.  They  are 
either  for  one's  own  life,*  or  during  the  life  of  another  person,  in 
which  case  they  are  called  ^'estates  per  autre  vie.''  *  An  estate 
for  one's  own  life  is  r^arded  as  of  a  higher  nature  than  an  estate 
per  autre  yie.^  Estates  during  two  lives,  as  ^o  A.  and  B.,  during 
their  Joint  lives/'  or  '^o  A.,  during  the  lives  of  B.  and  C,"  are  in 

4  2  BL  Comm.  120.  By  statute  in  seyeral  states,  life  estates  ''may  be  creat- 
ed In  a  term  of  years  and  a  remainder  limited  thereon."  1  Stim.  Am.  St  Law, 
1 1427.  A  life  estate  cannot  be  created  by  paroL  Stewart  t.  Clark*  13  Mete 
(Mass.)  79;  Garrett  y.  Clark,  5  Or.  4Gi. 

i  Ca  Litt.  S  56. 

•  Go.  Litt  I  56;  2  BL  Comm.  12a 

T  2  BL  Comm.  121. 
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reality  meaBured  by  a  single  life.  A  limitation  daring  joint  lires 
is  in  effect  the  sam^  as  during  the  life  of  the  shortest  liver  of  those 
named,  and  one  during  two  or  more  lives  is  eqaivalent  to  an  es- 
tate daring  the  life  of  the  one  who  lives  longest.*  An  estate  for 
Joint  lives  mast  be  expressly  so  limited.* 

Words  of  LimdtcUioTu 

According  to  common-law  rales,  if  an  estate  is  granted  to  a  man 
withoat  adding  any  words  of  limitation,  he  takes  a  life  estate. 
Therefore,  no  special  words  need  be  ased  to  create  a  life  estate,^* 
except  where  there  is  a  statutory  rule  that  a  fee  simple  is  presumed 
to  be  conveyed  unless  otherwise  restricted.^  ^  Since  an  estate  for 
one's  own  life  is  considered  a  higher  interest  than  an  estate  per 
autre  vie,  where  the  conveyance  does  not  specify  for  whose  life 
the  grantee  is  to  hold,  he  takes  it  for  his  own  life.  But  where 
the  grantor  can  only  give  an  estate  for  his  own  life,  as  where  he 
is  himself  a  tenant  for  life  or  a  tenant  in  tail,  then  the  grantee  will 
take  only  what  the  grantor  can  lawfully  give;  ^*   that  is,  an  es^ 

•  Brndners  Case,  6  Coke,  9a.  ISee  Clark  t.  Owens,  18  N.  Y.  434;  Dale's 
Case,  Cro.  EHlz.  182. 

•  Brndners  Case,  6  Coke,  Oa. 

io  Jackson  v.  Bmbler,  14  Johns.  (N.  Y.)  198;  TrusdeU  t.  Lehman,  47  N.  J. 
Eq.  218^  20  AtL  891;  Hunter  r.  Bryan,  6  Humph.  (Tenn.)  47;  Gray  y.  Packer, 
4  Watts  h  S.  (Pa.)  17;  Jackson  v.  Van  Hoesen,  4  Cow.  (N.  Y.)  825;  Kearney 
▼.  Kearney,  17  N.  J.  Eq.  59;  V^nsthoff  y.  Draconrt,  8  Watts  (Pa.)  240;  Boze- 
man  t.  Bishop,  94  6a.  469,  20  S.  E.  11.  So  a  life  estate  may  be  created  by  a 
reserratlon.  Doe  y.  Orady,  2  Dev.  (N.  C.)  895;  Hodges  t.  Bpicer,  79  N.  C. 
223;  Bicliardson  y.  York,  14  Me.  216.  Or  by  a  qnltdaim  to  a  co-tenant  In  com- 
mon.  HcKlnney  y.  Stacks,  6  Heisk.  (Tenn.)  284. 

ii  See  ante,  p.  87.  As  to  what  words  will  pass  only  a  life  estate,  see  CJorby 
Y.  Corby,  85  Ma  871;  Leaper  y.  Neagie,  94  N.  C.  888;  Dew  v.  Knehn,  64  V7is. 
208,  26  N.  W.  212;  Lowrie  y.  Ryland,  65  Iowa,  584,  22  N.  W.  686;  Jones' 
Ez'rs  y.  Stills,  19  N.  J.  Eq.  824;  Sheafe  y.  (Ashing,  17  N.  H.  608;  Jossey  y. 
White,  28  6a.  265;  Schaefer  y.  Schaefer,  147  IlL  887,  81  N.  B.  186;  Robinson 
T.  Bobinson,  89  Va.  916,  14  &  B.  9ia  And  cf.  BeaU's  Lessee  v.  Holmes,  6 
Ear.  ft  J.  (Md.)  206;  Jackson  y.  Wells,  9  Johns.  (N.  Y.)  222;  Wheaton  y. 
AndresB,  23  Wend.  (N.  Y.)  452;  Moore  y.  DImond,  5  R.  1. 121;  In  re  Frothing- 
bam,  68  Hnn,  480,  18  N.  Y.  Snpp.  695;  Allen  y.  Boomer,  82  Wis.  864,  52  N.  W. 
426;  Klene  v.  Gmehle,  85  Iowa,  812,  52  N.  W.  282. 

IS  Jackson  v.  Mandns,  2  Wend.  (N.  Y.)  857;  Rogers  v.  Moore^  11  Oonn.  668; 
BeU  y.  Twflight,  22  N.  H.  500. 
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tate  for  the  grantor's  life.  A  maji  may  take  a  life  estate  by  im- 
plication, as  by  a  devise  of  land  to  the  testator's  heirs  after  the 
death  of  B.,  from  which  it  would  be  presumed  that  B.  was  to  have 
the  land  during  his  life.^*  But,  if  the  devise  is  to  a  stranger  after 
B.'s  death,  no  such  presumption  arises,  and  the  estate  goes  to  the 
heir  during  B.'s  life." 

Estates  per  Autre  Vie. 

An  estate  for  the  life  of  another  ^*  usually  arises  by  one  who  is 
tenant  for  life  assigning  his  interest  to  another,  who  thereby  be- 
comes entitled  to  the  land  during  the  life  of  the  grantor.  It  may, 
however,  be  expressly  limited  for  the  life  of  a  third  person.  The 
one  whose  life  limits  the  duration  of  the  estate  is  called  the  '^oestui 
qui  vie."  " 

nrOIDElTFS  OF  lilFB  ESTATBS. 

87.  The  principal  InoidentB  of  life  estates  are  fhe  follow- 
ing: 

(a)  liife  estates  are  subject  to  alienation,  voluntary  and 

involuntary  (p.  59). 

(b)  The  tenant  must  pay  fhe  interest  on  inoumbranoes 

(p.  60). 
(o)  Bent  due  from  a  lessee  of  the  tenant  is  apportlonable 
on  the  death  of  the  tenant  (p.  60). 

(d)  The  tenant  cannot  recover  compensation  for  improve- 

ments or  repairs  (p.  61). 

(e)  The  tenant  is  entitled  to  estovers  (p.  61). 

(f)  There  is  a  right  to  emblements  on  the  death  of  a 

tenant  for  life,  but  he  cannot  claim  them  when 
he  forfeits  his  estate  (p.  61). 

!•  Barry  ▼•  Sh^by,  4  Hayw.  (Tenn.)  229;  Haskini  v.  Tats»  25  Pa.  St.  249; 
Nicholson  T.  Drenuan,  85  S.  0.  83S,  14  S.  B.  719. 

i4  1  Waahb.  Real  Prop.  (6tli  Ed.)  p.  128. 

II  It  may  be  for  more  than  one  life.  Ante,  p.  58.  Bnt,  in  four  states.  If  more 
than  two  cestnls  qui  yle  are  named,  the  remainder  noTerthdess  takes  effect 
on  the  death  of  the  two  first  named.  1  Stlm.  Am.  St  Law,  i  1422.  Of.  Olark 
T.  Owens,  18  N.  Y.  484.  By  statute,  6  Anne,  c.  18,  if  the  one  who  claims  an 
estate  per  autre  Tie  cannot  produce  the  cestui  qui  vie^  it  is  presumed  tiiat  he  is 
dead,  and  the  estate  is  terminated. 

i«  2  Bl.  Oomm.  258;  Oo.  Litt  41b. 
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(g)  A  tenant  most  not  commit  waste, — ^that  I0,  any  per- 
manent and  material  injury  to  the  inheritance 
(p.  62). 

(h)  Ufe  estates  are  subject  to  merger  (p.  66). 

The  following  discnssion  of  the  Inddents  of  life  estates  applies 
to  legal  as  well  as  to  conyentional  life  estates. 

Alienation. 

A  tenant  for  life  has  power  to  dispose  of  his  interest  in  whole 
or  in  part,  unless  there  is  a  condition  in  restraint,  in  the  terms  of 
his  grant;  ^*  but  he  can  give  another  no  rights  in  the  land  which 
will  extend  beyond  his  life.^*  There  was  a  common-law  rale  that 
a  tenant  for  life  forfeited  his  estate  if  he  attempted  to  conyey  a 
greater  interest  than  he  owned,  by  a  conyeyance  operating  through 
transfer  of  possession,  as  by  a  feoffment  in  fee/*  because  such  a 
feofbnent  was  a  renunciation  of  tenure,  and  worked  a  disseisin. 
But  this  is  not  now  the  rule.**  Life  estates  are  also  subject  to 
inyoluntary  alienation,  as  for  taxes  and  debts.'^ 

IT  Grlswell  y.  QnunbUng,  107  Pa.  Bt  406;  Hayward  y.  Kinney,  84  Mich.  691, 
48  N.  W.  170. 

i«  Lebndorf  y.  Ck)pe,  122  lU.  817,  18  N.  B.  606;  Mclntyre  y.  Olark,  6  MIbc. 
Rep.  877,  26  N.  T.  Supp.  744;  McLendon  y.  Horton  (Qa.)  22  &  B.  46;  Fields 
T.  Bush.  94  Ga.  064^  21  8.  B.  827. 

1*2  BL  Comm.  274;  French  y.  Rollins,  21  Me.  872.  See,  also,  Stump  y. 
Flndlay.  2  Rawle  (Fa.)  188.  This  did  sot  apply  to  conyeyances  under  the 
statute  of  uses.  Jackson  y.  Mancius,  2  Wend.  (N.  Y.)  867;  Pendleton  y.  Van- 
devier,  1  Wash.  (Ya.)  881;  Bteyens  y.  Winship,  1  Pick.  (Mass.)  818.  Nor  to  a 
quitclaim  In  fee.  Bell  y.  Twilight,  22  N.  H.  600.  Nor  to  a  lease  for  years. 
Locke  y.  Rowell,  47  N.  H.  46. 

>•  Bteyens  y.  Winship,  1  Pick.  (Mass.)  818;  Rogers  y.  Moore^  11  Ctonn.  663; 
McGony  y.  King's  Heiis,  8  Humph.  (Tenn.)  267;  McKee's  Lessee  y.  Pfout, 
8  DalL  (Pa.)  486;  McMicha^  y.  Graig  (Ala.)  16  South.  888.  The  conyeyances 
which  caused  forfeitures  were  feoffment,  fine,  and  recoyeiy;  but  these  are  not 
now  in  use.    1  Dembitz,  Land  Tit  106. 

*i  Roberts  y.  Whiting,  16  Mass.  186;  Wheeler  y.  Gorham,  2  Root  (Oonn.) 
828;  Ehrisman  y.  Sener,  162  Pa.  St.  677,  28  AtL  719;  Thompson  y.  Murphy,  10 
Ind.  App.  464,  87  N.  B.  lOM;  American  Mortg.  Oo.  of  Scotland  y.  HiU,  92 
Qa.  297,  18  8.  B.  426.  But  see,  as  to  the  life  tenant's  liability  for  special 
assessmentSi  StUweU  y.  Doughty.  2  Bradf .  Sur.  (N.  Y.)  81L 
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Tntereat  on  IrusmrJmmoes. 

It  is  the  duty  of  the  tenant  to  keep  down  the  interest  on  in- 
cumbrances, but  he  is  not  bound  to  pay  off  the  principal;"  and, 
if  he  does,  he  is  entitled  to  contribution  from  the  reversioner  or 
remainder-man.** 

Appcrtionment  of  BerU. 

If  the  tenant  for  life  makes  a  lease  reserving  rent  and  dies  be- 
fore the  day  the  rent  is  due,  the  rent  is  apportioned,  and  his  per- 
sonal representative  can  recover  the  amount  due  when  the  lessor 
died.*^  The  common-law  rule  was  otherwise,  however,  until  the 
statute  of  11  Geo.  n.  c.  19,  §  15. 

flt  ThomaB  V.  Thomas,  17  N.  J.  Eq.  856;  Ck)g8weU  t.  GogsweU,  2  Edw.  Ch. 
<N.  Y.)  231;  Uunt  y.  Watkins,  1  Humph.  (Tenn.)  498;  McDonald  t.  Heylin,  4 
PhUa.  (Pa.)  78;  Barnum  v.  Barnum,  42  Md.  251.  If  he  fails  to  pay  the  ia- 
terest,  he  is  liable  to  the  remainder-man  for  any  damage  suffered.  Wade  y. 
Malloy,  16  Hun  (N.  Y.)  220.  The  life  tenant  must  also  pay  taxes.  Jenks  y. 
Horton,  96  Mich.  13,  55  N.  W.  372;  Watkins  v.  Green,  101  Mich.  493,  60  N.  W. 
44;  Bone  v.  Tyrrell,  113  Mo.  175,  20  S.  W.  796;  Dlsher  r.  Dlsher,  45  Neb. 
100,  63  N.  W.  368;  Chaplin  y.  U.  S.,  29  Ct.  CI.  231;  Varney  v.  Steyens,  22  Me. 
331;  Patrick  y.  Sherwood,  4  Blatchf.  112,  Fed.  Cas.  No.  10,804;  Fleet  t.  Dor- 
land,  11  How.  Prac  (N.  Y.)  489;  Johnson  y.  Smith,  5  Bush  (Ky.)  102.  But 
see  Cochran  y.  Cochran,  2  Desaus.  Eq.  (S.  C.)  521.  But  he  is  entitled  to  con- 
tribution on  assessments  for  permanent  improyements.  Reybum  y.  Wallace, 
93  Mo.  826,  8  S.  W.  482;  In  re  Bradley's  Estate,  3  Pa.  Dlst  R.  359;  Bobb  y. 
Wolff,  54  Ma  App.  515;  Moore  y.  Simonson  (Or.)  39  Pac.  1105.  Cf .  In  re  Wy- 
atf  8  Estate^  9  Misc.  Rep.  285,  30  N.  Y.  Supp.  275  (insurance  premiums). 

2*  Foster  y.  Hilliard,  1  Story,  77,  Fed.  Ois.  No.  4,972;  Hunt  y.  Watkins,  1 
Humph.  (Tenn.)  498;  Dayiess  y.  Myers,  18  B.  Mon.  (Ky.)  511.  Of.  Steyens  y. 
Melcher,  80  Hun,  514,  30  N.  Y.  Supp.  625.  The  tenant's  share  Is  found  by  com- 
puting the  present  worth  of  the  interest  payments  which  he  would  haye  to 
make  during  the  probable  existence  of  his  life  according  to  tables  of  mor- 
tality. The  Carlisle  tables  are  generally  used.  Abercrombie  y.  Riddle,  8  Md. 
Ch.  320;  Bell  y.  Mayor,  etc,  10  Paige  (N.  Y.)  49;  Foster  y.  Hilliard,  supra; 
Atkins  y.  Kron,  8  Ired.  Eq.  (N.  O.)  1;  Swaine  y.  Perine,  6  Johns.  Oh.  (N.  Y.) 
482;  Cogswell  t.  Cogsw^,  2  Edw.  Oh.  (N.  Y.)  281.  But  see  note  to  Bstabrook 
y.  Hapgood,  10  Mass.  818;  Dorsey  y.  Smith,  7  Har.  &  J.  (Md.)  345,  867.  There 
was  formerly  an  arbitrary  rule  that  he  should  pay  one-third,  and  this  seems 
to  still  exist  in  South  Carolina.  Wright  y.  Jennings,  1  Bailey  (S.  O.)  277.  Cf. 
Brand  y.  Rhodes'  Adm'r  (Ky.)  30  S.  W.  597. 

s«  Borle  y.  Crissman,  82  Pa.  St  125;  Price  t.  Pickett,  21  Ala.  741.  At  com- 
mon law  there  was  no  apportionment  of  rent.  Clun  y.  Fisher,  Oro.  Jac.  809; 
Rockingham  y.  Penrice,  1  P.  Wms.  177;  Jenner  y.  Morgan,  Id.  391;  Norrts  y. 
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bnprcvemenu  cmd  Itepavn. 

The  tenant  for  life  can  recover  nothing  for  improyements  which 
he  makes  on  the  estate;  **  bnt  he  may  put  buildings  into  tenant- 
able  condition  at  the  expense  of  the  estate,  or  complete  a  house  be- 
fan  bj  the  testator  under  whom  he  holds.'*  He  is,  however,  bound 
to  make  ordinary  repairs  at  his  own  expense.'^ 

A  tenant  for  life  has  a  right  to  cut  timber  growing  on  the  land 
to  use  for  certain  purposes.  This  is  called  the  right  to  estovers  or 
botes,  and  comprises:  (1)  House  bote,  or  the  rig^t  to  cut  wood 
for  repairing  buildings  and  to  use  for  fuel,**  the  latter  sometimes 
bdng  termed  fire  bote;  (2)  plough  bote,  or  the  right  to  cut  wood 
for  repairing  farming  implements;  '*  and  (8)  hay  bote,  or  the  right 
to  cut  wood  for  repairing  fences.** 

EnMemofda, 

The  personal  representative  of  a  tenant  for  life  is  oititled  to 
emblements,*^  since  the  tenant's  estate  is  one  of  uncertain  dura- 
tion.**   But  the  tenant  himself  cannot  claim  them  if  he  forfeits  his 

Harrison,  2  Madd.  268.  This  was  changed  by  the  statute  of  11  Geo.  II.  c.  10, 
1 15.  The  statute  has  been  rfr^enacted  in  some  states  (1  Stim.  Am.  St.  Law, 
1 2027),  and  f oUowed  in  others. 

t6  Hagan  y.  Varney,  147  la  281,  85  N.  B.  219;  In  re  Rennie's  Estate,  10 
Misc.  Rep.  638,  82  N.  Y.  Supp.  225;  Thurston  y.  Dickinson,  2  Rich.  Bq.  (S.  C.) 
317;  Merrltt  y.  Scott,  81  N.  C.  386;  Ck>rbett  y.  Laurens,  5  Rich.  Bq.  (S.  0.)  801; 
Elam  T.  Parkhlll,  60  Tex.  581;  Wilson  y.  Parker  (Miss.)  14  South.  264;  Van 
Bibber  y.  Williamson,  37  Fed.  756.  Cf.  Austin  y.  Steyens,  24  Me.  520;  Dates- 
man's  Appeal,  127  Pa.  St  848,  17  Atl.  1086,  1100;  Caldwell  y.  Jacob  (Ky.)  27 
S.  W.  86. 

t«  Sohler  y.  Bldredge,  108  Blass.  845;  Parsons  y.  Wlnalow,  16  Masa  861.  Of. 
Brangfa  y.  Hlgglns,  2  Grat  (Va.)  406;  In  re  Laytin  (Sarr.)  20  N.  Y.  Supp.  72. 

ST  In  re  Steele,  19  N.  J.  Bq.  120;  Kearney  y.  Kearney,  17  N.  J.  Bq.  59;  Wil- 
son T.  BdnKmdB,  24  N.  H.  517;  Bnx^u  y.  Brooks,  12  S.  0.  422. 

>•  White  y.  Cntler,  17  Pick.  (Biass.)  248;  Webster  y.  Webster,  88  N.  H.  18; 
Smith  y.  Jewett,  40  N.  H.  530;  Smith  y.  Poyas,  2  Desans.  Bq.  (&  0.)  60.  Bnt 
see  Padelf ord  y.  Padelf ord,  7  Pick.  (Mass.)  152.  Ot  Loomls  t.  WUbor,  5  Ma- 
ion,  13,  Fed.  Gas.  No.  8,496. 

>»  2  BL  Gomm.  85,  122. 

••  EDlot  y.  Smith,  2  N.  H.  480. 

•>  See  ante,  p.  8. 

•s  Perry  y.  Terrel«  1  Dey.  k,  B.  Bq.  (N.  GL)  441;  Hunt  t.  Watklns,  1  Hnmi^ 
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estate  by  not  performing  a  condition,**  though  he  can  if  his  in- 
terest is  terminated  without  his  faalt.**  The  lessee  of  a  tenant 
for  life  is  entitled  to  emblements;  **  and  so,  also,  woald  the  lessee 
of  one  who  held  daring  her  widowhood,  but  terminated  her  estate 
by  marriage.**  If  she  was  herself  in  possession,  she  could  not 
claim  emblements,  because  she  terminated  the  estate  by  h^  own 
act.*^ 

Waste. 

Another  important  incident  of  an  estate  for  life,  and  of  all  par- 
ticular estates,  is  that  the  tenant  must  not  commit  waste;  **  that 
is,  to  cause  or  suffer  any  permanent  and  material  injury  to  the 
inheritance.  In  other  words,  the  one  who  is  next  entitled  to  the 
premises  has  a  right  to  have  them  come  to  him  without  their  value 
being  impaired  by  any  destruction  of  the  corporeal  thing.**  It 
may  be  provided,  at  the  creation  of  the  estate,  that  the  tenant  shall 
not  be  liable  for  waste,  or,  that  he  shall  hold  ^without  impeachment 
for  waste.''  *•  But  even  then  wanton  injury,  or  "equitable  waste," 
will  be  restrained  by  a  court  of  chancery.^^  Injury  which  occurs 
from  positive  acts  of  the  tenant  is  "voluntary  waste,"  and  injury 

(Tenn.)  408;  Polnderter  ▼.  Blackbom,  1  Ired.  Bq.  (N.  0.)  286;  Spencer  y. 
Lewis,  1  Houst  (DeL)  228.    But  cf.  Reiff  ▼.  Relff,  64  Pa.  St  184. 

•s  2  BL  Comm.  128;  Gland's  Case,  6  Coke,  116a.  Cf.  Debow  y.  Colfax,  10  N. 
J.  Law,  128;  Bolwer  t.  Bulwer,  2  Bam.  &  Aid.  47a 

t4  Price  y.  Pickett,  21  Ala.  741;  King  y.  Whittle,  78  Ga.  482. 

SB  King  y.  Fescue,  91  N.  G.  116. 

••  2  Bl.  Comm.  124. 

•T  Hawkins  y.  Skeggs'  Adm'r,  10  Humph.  (Tenn.)  81;  Gland's  Case,  6  C(Ae, 
116a. 

St  The  restriction  appUed  only  to  a  tenant  in  dower  and  curtesy  until  the  stat- 
ute of  Marlebridge,  62  Hen.  III.  c.  23.  But  a  tenant  in  taU  after  posslbUlty 
of  issue  extinct  Is  not  liable  for  waste.    Ante,  p.  52. 

tt  Proffitt  y.  Henderson,  29  Mo.  827;  Sackett  y.  Sackett,  8  Pick.  (Mass.)  309; 
Dejamatte  r.  AUen,  5  Orat  (Va.)  499;  Huntley  y.  Russell,  18  Q.  B.  DIt.  572, 

66a 

40  2  Bl.  Comm.  283;  Pyne  y.  Dor,  1  Term  R.  66;  Bowles'  Case,  U  Coke,  79b. 
See,  also,  Gent  y.  Harrison,  1  Johns.  Bng.  Oh.  517;  Turner  t.  Wright,  2  De  Gez, 
F.  &  J.  234. 

41  Vane  y.  Ix>rd  Barnard,  2  Tern.  788;  Boet  y.  SomeryUle,  2  BSq.  Ca&  Abr. 
759;  Lushlngton  y.  Boldero,  16  Beay.  1.  And  see  Marker  y.  Marker,  4  Bng. 
Law  &  Bq.  96. 
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resulting  from  his  neglect  of  doty  is  '^permissiTe  waste,'' — ^for  ex- 
ample^ permitting  a  building  to  fall  down  from  want  of  repair, 
as  diatingaiahed  from  palling  it  down,  which  would  be  permissive 
waate.** 

The  English  rales  as  to  waste  are  to  a  large  extent  inapplicable 
in  this  coantry,  owing  to  the  difference  in  circamstances,  es- 
pecially as  to  catting  down  trees  and  the  ase  of  land;  **  and  what 
woald  be  waste  in  a  thickly-settled  Eastern  state  might  not  be  in 
a  new  and  nndeveloped  region/^  In  very  many  cases  it  is  a  ques- 
tion of  fact  for  the  jury  whether  the  acts  complained  of  are  wrong- 
ful, as  being  injurious  to  the  estate/* 

Same — HuAomdry, 

If  one  holding  farming  lands  as  tenant  for  life  oultiyates  in  a 
way  not  sanctioned  by  the  rules  of  good  husbandry,  he  is  guilty  of 
waste/*  For  instance,  he  should  not  exhaust  the  land  by  con- 
stant tillage,  without  change  of  crop  or  the  use  of  fertilizers,*^ 
nor  should  he  permit  brush  to  choke  up  meadow  land/*  But  it 
would  not,  as  in  England,**  be  waste  to  change  the  character  of 
the  land,  if  no  substantial  injury  results,  as  by  plowing  up  pasture 
land.** 

«*  2  BL  Gomm.  28L  As  to  permlssiye  waste  by  a  tenant  at  wlU,  see  Ckmn- 
teas  of  Shrewsbury's  Oase,  5  Coke,  13.  And  see  Herne  t.  Bembow,  4  Taunt 
784.    Of.  Moore  t.  Townshend,  83  N.  J.  Law.  284. 

«>Keeler  y.  Rastman,  11  Vt.  293;  Pynchon  r.  Steams,  11  Mete.  (Mass.) 
304;  Jackson  t.  Brownson,  7  Johns.  (N.  Y.)  227;  Lynn's  Appeal.  81  Pa.  St 
44;  Drown  y.  Smith,  62  Me.  141;  Crockett  y.  Crockett  2  Ohio  St  180;  Kidd 
T.  Dennison,  6  Barb.  (N.  Y.)  9;  Findlay  y.  Smith,  6  Monf.  (Va.)  184.  And 
see  Carpenter,  J.,  In  Morehouse  y.  Cotheal,  22  N.  J.  Law,  521. 

«4  Morehouse  y.  Cotheal,  22  N.  J.  liSw,  521;  Webster  y.  Webster,  83  N.  H. 
18;  Dayls  y.  Gilliam,  5  Ired.  Bq.  (N.  0.)  308. 

«i  Webster  y.  Webster,  88  N.  H.  18;   King  y.  MUler,  09  N.  C.  683,  6  S.  B.  660. 

«•  Sarles  y.  Sarles,  8  Sandf .  Ch.  (N.  Y.)  601.  Ot.  Jackson  y.  Andrew,  18 
Johns.  (N.  Y.)  431. 

«T  Sarles  y.  Sarles,  8  Sandf.  Ch.  (N.  Y.)  601. 

«•  Clemence  y.  Steere,  1  R.  I.  27Z  ' 

«•  Keepers,  etc.,  of  Harrow  School  y.  Alderton,  2  Bos.  ft  P.  86. 

60  Pynchon  y.  Steams,  U  Mete.  (Mass.)  304;  Clemence  y.  Steers.  1  R.  L 
afI2;  Alexander  y.  Fisher,  7  Ala.  614.    Ot  Chase  y.  Haselton,  7  N.  H.  171. 


64  B8TATBS    AS  TO  QUANTITY CONVENTIONAL   LIFE  ESTATBS.       (Ch.  6 

We  have  seen  that  the  tenant  may  take  a  reasonable  amoant  of 
wood  for  estovers/*  and  the  right  may  extend  further  as  to  the 
"clearing**  of  woodland  for  purposes  of  cultivation.'*  Whether 
this  or  any  other  cutting  of  timber  is  waste  depends  in  each  case 
on  the  customs  of  the  locality  and  the  condition  of  the  estate.** 
Al  tenant  for  life  cannot  cut  timber  to  sell,**  except  in  cases  where 
that  has  been  the  way  of  enjoying  the  land.** 

Scmve — nines  and  Qucurries. 

Whether  or  not  it  is  waste  to  take  minerals,  stone,  clay,  or 
gravel  depends  on  the  previous  use  of  the  premises.  If  such  has 
been  the  manner  of  enjoying  the  profits  of  the  estate,  the  tenant 
may  continue  it;  **  but  he  must  not  open  new  mines  or  quarries.*^ 
Nor  can  the  one  entitled  to  the  next  estate  work  the  mines  and 

•iAnte,  p.  6L  Pad^ord  t.  Padelford,  7  Pick.  (Mass.)  102;  Calvert  ▼. 
Rice,  91  Ky.  M3,  16  S.  W.  d51;  Gardiner  y.  Derrlng,  1  Paige  (N.  Y.)  673; 
Smith  ▼.  Jewett,  40  N.  H.  530;   MUes  ▼.  Miles,  82  N.  H.  147. 

•s  Drown  t.  Smith,  62  Me.  141;  Ward  y.  Sheppard,  2  Hayw.  (Tenn.)  461; 
Owen  V.  Hyde,  6  Yerg.  (Tenn.)  834;  Disher  v.  Disher,  46  Neb.  100,  63  N.  W. 
868;  Davis  t.  Gl^rk,  40  Mo.  App.  616.  But  cf.  Chase  r.  Haselton,  7  N.  H. 
171.  And  can  seU  the  wood  so  cut  WUkinson  t.  Wilkinson,  69  Wis.  667,  18 
N.  W.  627;  Keeler  y.  Bastman.  11  Vt  293;  Crockett  y.  Crockett,  2  Ohio  St. 
180;   DaylB  y.  GUliam,  6  Ired.  Bq.  (N.  C.)  808. 

Bs  McCullongh  y.  Irylne*s  Bx'rs,  18  Pa.  St  438;  Keeler  y.  Eastman,  11  Vt 
293.  Cf.  Parkins  y.  €oxe,  2  Hayw.  (N.  C.)  839;  Carr  y.  Carr,  4  Dey.  &  B. 
(N.  C.)  179. 

•4  Johnson  y.  Johnson,  18  N.  H.  694;  Dayis  y.  GiUlam,  6  Ired.  Eq.  (N.  C.) 
308;  Mmer  y.  Shields,  66  Ind.  71;  Parkins  y.  Coxa,  Mart  &  H.  (N.  C.)  617; 
Clemence  y.  Steere,  1  R.  I.  272;  Kidd  y.  Dennison,  6  Barb.  (N.  Y.)  9. 

B6  Clemence  y.  Steere,  1  R.  I.  272;  Ballentine  y.  Poyner,  Mart  &  H.  (N.  C.) 
268;  Den  y.  Kinney,  6  N.  J.  Law,  662.  And  cf.  Carr  y.  Carr,  4  Dey.  &  B.  (N. 
0.)  179.    See,  also,  the  exception  in  note  44. 

B«Astry  y.  Ballard,  2  Mod.  193;  Neel  y.  Neel,  19  Pa.  St  323;  Sayen  y. 
Hoskinson,  110  Pa.  St  473,  1  Atl.  306.  Cf.  Russell  y.  Bank,  47  Minn.  286,  60 
N.  W.  228;  Billings  y.  Taylor,  10  Pick.  (Mass.)  460;  Reed's  Bx'rs  y.  Reed, 
16  N.  J.  Bq.  248;  Lynn's  Appeal,  31  Pa.  St  44.  And  see  Irwin  y.  Coyode, 
24  Pa.  St  162.  The  life  tenant  is  allowed  new  shafts  into  old  yeina  Oronch 
y.  Pnryear,  1  Rand.  (Ya.)  268;  Clayerlng  y.  Olayering,  2  P.  Wms.  38& 

BTQaines  y.  Mining  Co.,  32  N.  J.  Eq.  86;  Owings  y.  Emery,  6  GilL  (Md.) 
260.  Cf.  Coates  y.  Cheever,  1  Cow.  (N.  Y.)  460;  Williamson  y.  Jones,  89  W.  Va. 
281,  19  S.  E.  436;  Chllds  y.  Railway  Co.,  Ill  Mo.  414,  23  S.  W.  878. 
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qnarriefl  on  the  land  daring  the  continoatka  of  the  Bfie  tenanfa 
interest  without  the  consent  of  the  latter."* 

Sams — 3uildmffs  cmd  JFhnces. 

Formerly  there  was  a  t&j  strict  mle  that  almost  any  alteratioB 
in  a  building  wonld  be  waste;  **  bnt  this  is  now  relaxed,  and  the 
feneral  test  is  applied  as  in  other  cases, — the  question  being,  has 
the  yalne  of  the  rerersion  been  impaired?  ••  It  would,  of  oonrse, 
be  waste  for  the  tenant  to  remoye  things  which  he  had  made  real 
flztares  by  annexation.*^  But  waste  in  respect  to  buildings  may 
be  committed  by  suffering  them  to  become  ruinous  for  want  of  re- 
pair.*' This  is  almost  the  only  case  in  whidi  permissire  waste  oc- 
ears.  As  already  stated,**  wood  may  be  cut  to  keep  the  build- 
tags  and  fences  in  repair;  but  the  duty  to  repair  exists  when  there 
ii  no  wood.*^  Howeyer,  the  tenant  is  not  bound  to  put  in  repair 
boildingB  which  are  ruinous  whoi  he  takes  the  premises.**  The 
tenant  is  liable  for  negligent,  but  not  for  accidental,  fires.** 

Soma — Liability  for  Waste  hy  Strangers^  etc 

The  t^iant  is  liable  for  waste  committed  by  strangers,*^  but 
not  for  injury  resulting  from  act  of  God  or  the  law  or  the  public 
eiasy** 

M  See  Kler  y.  Petecson,  41  Pa.  St  367. 

••This  was  on  the  groimd  that  such  diange  tended  to  destroy  eyldencea  of 
Idoitlty.  Huntlej  y.  BusaeU,  13  Q.  B.  Diy.  572,  588.  It  made  no  difference  that 
nch  ebanges  biereaeed  the  rahie  of  the  btUldlns.  City  of  London  y.  Greyme, 
Cza  Jac  181.    Gt  Donglaaa  y.  Wigglna,  1  Johns.  CSl  435. 

« A^te  y.  Lowenbeln,  57  N.  Y.  001;  Doe  y.  Barl  of  Burlington,  5  Bam.  ft 
AidoL  607;  Tonng  y.  Spencer,  10  Bam.  ft  G.  145;  Hasty  ▼.  Wheeler,  12  Me.  434. 

•i  McCnlknigh  y.  Inrlne,  13  Pa.  St  438;  Dozler  y.  Gr^rory,  1  Jones  (N.  C.) 
lOa   Of.  Glemenoe  y.  Steere,  1  R.  I.  272. 

M  Abbot  of  Sherboome^s  Case,  Y.  B.  12  Hen.  lY .  5.  Gf.  Doalor  y.  Gregory, 
1  JoDes  (N.  GO  lOa 

«  Ante,  p.  61. 

MQa  LItt  53a. 

<i  WOson  y.  Bdmonda,  24  N.  H.  617;  Gtemence  y.  Steere,  1  B^  L  272. 

MAjBon.,  Utah.  Abr.  ""Waate^**  pL  80;  Gonilah  y.  Strntton,  8  B.  Man.  (KyO 
681 

•T  Fay  y.  Brewer,  8  Pldt  (Mass.)  203;  Oook  y.  Tnuuq;Kntation  Oo.*  1  Denio 
(N.  Y.)  81;  Anattn  y.  Baflway  Go.,  26  N.  T.  384.  Of.  Been  y.  Been,  21  IClch. 
4Ai 

••  Col  Utt  53a,  54a;  1  Washb.  Real  Prop.  (5th  Bd.)  166;  Poflaxd  y.  Shaaifer, 
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Same — Remedies  for  Waste. 

When  waste  has  been  committed^  compensation  may  be  reooT- 
ered  for  the  injury  done;  or,  if  it  is  threatened,  it  may  be  re- 
strained by  injunction.**  Whoi  trees,  ore,  etc,  haye  been  wrong- 
fully seyered,  they  belong  to  the  reversioner  or  remainder-man  as 
personal  property,  and  he  can  maintain  appropriate  actions  there- 
for.^* There  were  formerly  many  technical  rules  arising  out  of 
the  common-law  actions  for  waste,  but  the  matter  is  now  largely 
changed  by  statute.^^  By  and  against  whom  actions  for  waste 
lie  is  also  a  subject  of  statutory  regulation.^'  By  the  statute  of 
Gloucester  ^*  a  penalty  of  treble  damages  and  forfeiture  of  the 
place  wasted  was  imposed,  and  forfdture  and  doable  or  treble 
damages  are  imposed  by  statute  in  many  states.^* 

Merger. 

Merger  is  the  absorption  of  a  less  estate  into  a  greater  where  two 
estates  meet  in  the  same  person.  Thus,  where  an  estate  in  fee 
simple  and  an  estate  of  less  duration,  such  as  a  life  estate  or  an  es- 
tate for  years,  meet  in  the  same  person,  the  smaller  interest  is  said 
to  be  ^^erged'' — ^literally  drowned — ^in  the  greater  and  all-eom- 

1  Dan.  (Pa.)  2ia  Of.  AttecBon  T.  Sterena,  1  Taunt  196;  HunUej  t.  RuskU, 
IS  a  B.  DiT.  572. 

••  See  Fetter,  Bq.  29G;  Obrlen  y.  Obrien,  Amb.  107;  Perrot  y.  Perrot,  8  Atk. 
94.  See,  also,  Smytfa  y.  Garter,  18  Beay.  78;  Gahn  y.  Hewsey,  8  Mlac  Rep. 
384^  29  N.  Y.  Bnpp.  1107;  Arment  y.  Hensel,  6  Wash.  152,  31  Pac  404;  Web- 
ster y.  Peet,  97  Mich.  328,  56  N.  W.  558;  Perry  y.  HamUton,  138  Ind.  271,  35 
N.  BL  838.    Of.  Jackson  y.  Andrew,  18  Johns.  481. 

Tt  Whitfield  y.  Bewit,  2  P.  Wms.  240;  Gastleinain  y.  Grayen,  22  Yin.  Abr. 
828,  pL  11.  And  see  Bewldc  y.  Whitfield,  8  P.  Wms.  287;  Bateman  y.  Hbteh- 
Idn,  31  Beay.  488;  Honjwood  y.  Honywood,  L.  B.  18  Bq.  306;  Nicldase  y.  Mor- 
rison, 56  Ark.  563,  20  S.  W.  414;  StoweU  y.  Waddingham,  100  CaL  7,  84  Pac 
436. 

Ti  See  1  Washb.  Beal  Prop.  (5th  Bd.)  p.  107;  Smith  y.  Mattlngly  (Ky.)  28 
&  W.  503. 

Ts  1  Stim.  Am.  St  Law,  i  1853.  And  see  Dodge  y.  Dayls,  85  Iowa.  77,  68 
N.  W.  2;  Hatch  y.  Hatch,  81  Wkly.  Law  BoL  67;  Donald  y.  flSUott,  11  IClsc. 
Rep.  120,  82  N.  Y.  Siipp.  82L 

TS  6  Bdw.  L  c.  5. 

T4  1  Stim.  Am.  St  Law,  i  1882;  Smith  y.  Mattingiy  (Ky.)  28  S.  W.  608. 
But  cf.  Damdger  y.  SUberthaa  (Super.  Ct)  18  N.  Y.  Siq^p.  860. 
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prUng  one.^*  When  a  life  tenant  becomes  the  heir  of  the  one 
who  has  the  reyersion  or  remainder  in  fee,  or  if  he  conyeys  his  life 
interest  to  the  owner  of  such  reyersion,  a  merger  takes  place,  and 
the  smaller  estate  has  lost  its  separate  ezistenceJ*  Where  two  es- 
tates meet  in  the  same  person  and  in  the  same  right,  it  is  imma- 
terial, 80  far  as  merger  is  concerned,  whether  the  onion  is  pro- 
duced by  operation  of  law  or  by  act  of  party.  But  where  the  two 
estates  yest  in  the  same  person  in  different  rights  by  operation  of 
law,  merger  will  not  ensne.  When  the  onion  occurred  by  act  of 
party  equity  will  not  allow  the  estates  to  merge,  though  they  would 
do  80  at  common  law/^  There  will  be  no  merger  unless  the  two 
estates  are  of  the  same  character.  Therefore,  an  equitable  life 
estate  will  not  merge  in  a  legal  fee  simple.^*  A  joint  interest  in 
a  life  estate  will  not  merge  in  the  reyersion  in  seyeralty  owned  by 
one  of  the  co-tenants.^*  If  an  estate  per  autre  yie  is  assigned  t« 
one  who  is  a  tenant  for  his  own  life,  it  will  merge,  since,  as  has 
been  se^i,  the  estate  for  his  own  life  is  greater  than  the  estate  per 
antre  yie.** 

SAMS—ESTATES  FEB  ATJTBE  VIE. 

38.  When  a  tenant  per  autre  vie  dies  before  the  cestut 
que  vie  without  having  disposed  of  his  estate,  the 
residue  of  the  estate  goes  to  his  heirs,  if  it  wait, 
given  to  the  tenant  and  his  heirs;  otherwise,  tha 


Ti  Bradford  y.  Griffin.  40  S.  a  48S,  19  S.  E.  70;    Hoyey  ▼.  NeUls,  08  Miclt 
374,  57  N.  W.  265. 

T«  2  BL  Gomm.  177;  Ca  litt  41b;  Mudd  t.  Mullican  (Ky.)  12  S.  W.  263L 
Webster  y.  GQman,  1  Story,  490,  Fed.  Gas.  No.  17,335;  Gary  t.  Warner,  6? 
Me.  571;  DaTis  y.  Townsend,  32  S.  a  112,  10  S.  B.  837;  Bennett  ▼.  Tro8tee# 
of  M.  E.  Church,  66  Md.  86,  5  Aa  201;  Shelton  y.  Hadlock,  62  Ck>nn.  143 
Harriflon  t.  Moore,  64  Conn.  344,  30  AtL  55.  But  see  Browne  ▼.  Bockoyer,  84 
Va.  424,  4  a  B.  745;   In  re  Butler's  Estate.  14  Pa.  Ca  Ct  R.  667. 

TT  Edw.  Prop.  Land  (2d  Bd.)  130. 

Ti  Martin  t.  Pine  (Sup.)  28  N.  Y.  Snpp.  005.     For  equitable  estates,  seft 
post,  p.  251. 

TB  See  Jameson  y.  Hayward,  106  CaL  682,  30  Pac.  1078.     And  see  post,  r 
332,  tor  Joint  estates. 

••  Boykfn  y.  Ancmm,  28  S.  C.  486^  6  S.  B.  306.     But  see  Bosse^s  One,  % 
Coke,  13&:  Snow  y.  Boycott  [180^  8  Ch.  HO. 
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I^enonal  repreflentatlTa  takes  It.  Before  fhe  statate 
of  28  Oar.  IL,  the  realdae  of  the  estate  belonged 
to  the  one  first  taking  poaseasiony  who  was  called 
the  ''general  occupant.* 

89.  The  incidents  of  life  estates  In  general  attach  to  es- 
tates per  autre  vie. 

There  was  a  cammon-law  rule  that,  if  the  t^uuit  of  an  estate  per 
antre  vie  died  bef  <»e  the  oestui  qne  Tie,  whoever  first  took  poaseB^ 
sion  of  the  land  could  hold  it  for  the  remainder  of  the  term.  Bach 
a  person  was  called  a  ^general,  occupant''  *^  If,  however,  the  ten- 
ant had  leased  or  assigned  his  estate/'  or  words  of  limitation,  as 
heirs  or  executor,  had  been  added  in  the  creation  of  the  estate^ 
then  these  were  entitled  to  the  residue,  and  they  were  called  '^spe- 
cial occupants."**  But,  by  the  statute  of  29  Car.  II.,**  general 
occupancy  was  abolished,  and,  when  a  tenant  per  autre  vie  died 
without  having  disposed  of  his  estate,  if  the  term  was  not  limited 
to  the  heirs,  then  the  executor  took  the  residue,  holding  it  as  as- 
sets for  the  payment  of  debts.**  This  act  also  gave  the  owner 
power  to  dispose  of  it  by  will.**  The  usual  incidents  of  a  life  es- 
tate attach  to  an  estate  per  autre  vie.*^  And  in  some  states  appor- 
tionment of  rent  is  provided  for  by  statute.** 

•1  Ca  Litt  41b;  2  BL  Comm.  268. 

•s  Sk^Uton  T.  Hay,  Cio.  Jac  654. 

••  Mosher  r.  Yost,  83  Barb.  (N.  Y.)  277;  Salter  v.  BoMer,  Moore,  064; 
Bowles  T.  Poore,  Gro.  Jac  282;  Law  v.  Bnmn,  8  P.  Wms.  202;  Doe  y. 
Luxton,  6  Term  R.  289;  Atkinson  t.  Baker,  4  Term  R.  229;  Doe  v.  Bobtnson, 
8  Bam.  &  a  298. 

•4  Cbaptor  3.    And  see  1  Stlm.  Am.  St  Law,  |  ISlOi 

••  Doe  V.  Lewis,  9  Mees.  St  W.  062.  And  the  balance  for  the  estate.  Blple^ 
V.  Waterworth,  7  Yes.  425.    But  see  WaU  t.  Byme^  2  Jones  ft  L.  UBL 

••  See,  also,  1  Stim.  Am.  St.  Law,  i  1335. 

•t  Co.  Lltt  41b. 

ts  1  Stim.  Am.  St  Law,  i  2025. 
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40.  JxL  American  law  all  legal  life  eetatee  are  eetatee  by 
manlage,  except: 
SZCOBFTION— Witfa  fhe  pofHdble  exoeptfon  of  estates 
tall  after  possibility  of  issue  exUnct. 
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41.  The  legal  life  estates  are : 

(a)  Estates  during:  coverture  (p.  70). 

(b)  Curtesy  (p.  78). 

(c)  Dower  (p.  83). 

(d)  Homestead  (p.  112). 

Legal  life  estates  have  already  been  defined  as  those  created  by 
act  of  law,  and  in  our  system  of  law  these  estates  all  arise  out  of 
the  marital  relation,  with  the  possible  exception  of  an  estate  tail 
after  possibility  of  issue  extinct,  which  is  by  some  classed  as  a 
legal  life  estate,  though  the  correctness  of  such  classification  seems 
doubtful.  The  partnership  ownership  of  real  property  by  husband 
and  wife,  which  exists  under  the  community  system,  comes  up  for 
consideration  more  properly  under  joint  estates,^  and  is  only  men- 
tioned here  because  it  is  in  a  sense  an  estate  by  marriage.' 

ESTATE  DTTBING  COVEBTXTBE. 

48.  The  estate  during  ooverture  is  the  right  whlcdi  the 
husband  acquires  at  oommon  law  to  the  chattels 
real  of  his  wife  which  he  reduces  to  possession, 
and  to  the  use  and  profits  of  her  realty. 
QrXJAIilFIOATION— This  right  of  the  husband  is  quali- 
fied by: 

(a)  The  doctrine  of  separate  property. 

(b)  By  statutory  changes  in  nearly  all  the  states. 

By  the  rules  of  the  conmion  law,  a  husband  acquired  an  interest 
in  his  wife's  lands  then  owned  or  acquired  during  thrir  joint  lives, 
which  was  called  an  ^estate  during  coyerture."  *    This  interest 

t  Post,  p.  332.  The  Joint  interest  of  husband  and  wife,  caned  an  '^estate  in 
entirety/'  will  be  considered  later,  p.  3J7. 

>  PartlM  In  eootemplation  of  marriage  may  by  contract  fix  tbe  rights  whl<^ 
each  shall  hare  In  the  proper Ij  of  the  other-  daring  llfe»  or  which  the  nr- 
TlTor  shall  haye  In  the  property  of  the  other  after  his  or  her  daeease.  Dee- 
noyer  t.  Jordan,  27  Minn.  206,  7  N.  W.  140. 

•  His  Interest  is  a  life  estate,  becanse  It  may  last  during  his  nfe;  L  e.  If  he 
should  dte  before  his  wife.   Co.  Lltt  asia  (ButL  &  H.  Notes)  note  1;  Babb  t. 
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gave  Urn  complete  ownership  of  her  chattels  real,  provided  he  ap- 
propriated them  to  his  use  during  his  wife's  life.^  They  were  lia- 
ble for  his  debts/  and  he  could  sell,  mortgage,  or  dispose  of  them 
without  her  consent;*  but,  if  no  such  disposition  of  the  chattels 
real  was  made,  and  she  surviyed  him,  then  they  were  hers  abso- 
Intely.^  As  to  her  real  estate  proper,  except  future  estates,*  the 
husband  had  a  right  to  the  use  and  profits  of  it  *  until  the  mar- 
riage was  terminated  by  death  or  dlTorce;  ^*  and  this  right  ex- 
eluded  any  control  by  the  wife  during  his  life.  The  husband  could 
collect  the  rents  and  sue  in  his  name  for  any  injury  to  the  profits,^ ^ 
but  for  injuries  to  the  corpus  of  the  estate  it  was  necessary  to  join 
the  wife.^'  He  and  his  lessees .  were  entitled  to  emblements.^' 
At  common  law,  although  the  husband,  being  a  tenant  for  life, 
could  not  commit  waste,^^  still  the  wife's  remedy  was  imperfect, 

Peiley,  1  Me.  6;  MelYln  t.  Proprietors,  16  PkiL  (Mass.)  161;  Nunn's  Adm'zs 
T.  GiThan's  Adm'r,  46  Ala   37a 

4  Riley's  Adm'r  t.  aUey,  19  N.  J.  Bq.  229;  Packer  t.  Wyndham,  Prec  Gh. 
412;  Sym's  Case,  Gro.  Eliz.  33;  Loftus'  Case,  Id.  279;  Qrute  t.  Locroft,  Id. 
287;  Daniels  t.  Ricbardeon,  22  Pick.  (Mass.)  666. 

•  Hattodoi  T.  Steams,  9  Y  t  326. 

•  Meriwetber  t.  Booker,  6  Lltt  (Ky.)  264;  Appleton,  O.  J.,  In  Allen  t. 
Hooper,  60  Me.  874;  Robertson  t.  Nccris^  U  Q.  B.  9ia  Bat  not  by  wfU, 
if  be  die  first    Go.  Lltt  361a. 

T  Oo.  litt  361a;   Riley's  Adm'r  t.  Riley,  19  N.  J.  Eq.  229. 

•  See  post,  p.  278. 

•  Ghancey  y.  Strong,  2  Root  (Gonn.)  369;  Bnrlelgb  t.  Goffin,  22  N.  H.  118; 
Laos  Y.  Rickericb,  1  Lea  (Tenn.)  726;  Royston  y.  Royston,  21  Oa.  161; 
Bishop  Y.  Blair,  80  Ala.  80;  Gray  y.  Matbis,  7  Jones  (N.  a)  602;  Meriwetber 
T.  Howe,  48  Mo.  App.  148.  And  be  may  assign  bis  rlgbt  Bdrington  y.  Har- 
per, 8  J.  J.  Marsb.  (Ky.)  363;  Bailey  y.  Dnncan,  4  T.  B.  Mon.  (Ky.)  256. 

t*Gou  Lltt.  361a;  Bart  y.  Hnrlbnrt,  16  Yt  292;  Barber  y.  Root,  10  BCasa. 
286l  Separation  does  not  terminate  bis  rlgbt  Ebualson  y.  Bridges,  14  IIL 
87;  Tan  Note  y.  Downey,  28  N.  J.  Law,  219. 

11  Decker  y.  LlYlngsten,  16  Jobns.  (N.  T.)  479;  Mattocks  y.  Steams,  9  VC 
328;  Faircblld  y.  Gbastellenx,  1  Pa.  St  176;  Faircbild  y.  Obaostdlenx,  8 
WattB  (Pa.)  412;   Dold  y.  Gelger^s  Adm'r,  2  Grat  (Va.)  98. 

IS  2  Kent,  Gomm.  131;  MelYln  y.  Proprietors,  16  Pick.  (Mass.)  161;  Babb 
T.  Perley,  1  Me.  6;   Bratton  y.  Mltcbell,  7  Watts  (Pa.)  118. 

^Bennett  y.  B^nett,  34  Ala.  63;  Stroebe  y«  Fdd,  82  Wis.  887;  Speoeer 
T.  Lewis,  1  Boost  (D^)  228. 

i«  Stroebe  y.  JMd,  22  Wis.  887. 
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because  she  could  not  sue  him.^'  But  he  might  be  restrained  by 
injunction.^*  When  waste  was  committed  by  the  husband's  as- 
signee, this  difficulty  as  to  the  remedy  did  not  exist.^^  Full  power  of 
alienation,  including  liability  for  debts,  resided  in  the  husband  to 
the  extent  of  his  life  interest,^*  but  he  was  not  allowed  to  prej- 
udice his  wife's  inheritance  in  any  way.** 

Equitable  Doctrine — Separate  Estate. 

As  to  chattels  real  and  personal  property  of  the  wife  in  general, 
courts  of  equity  adopted  a  rule  that,  when  a  husband  sought  their 
aid  in  reducing  such  property  to  his  possession,  they  might  compel 
him  to  settle  a  reasonable  amount  for  the  support  of  the  wife  and 
her  children.  This  was  called  her  ^equity  to  a  settlement.'^  '*  Bo 
courts  of  equity  allow  a  wife  to  own  and  manage  her  land  as  if 
she  were  unmarried  wheneyer  it  is  settled  on  her  in  trust  for  her 
"sole  and  separate  use."  '*  Other  expressions  are  also  adequate 
to  effect  the  purpose.** 

IB  DftTls  T.  Omiain*  6  Ired.  Bq.  (N.  a)  806;  Ba2)b  r.  Perley,  1  Greral.  (Me.) 
d.    Gf.  1  Bish.  Mar.  Worn.  393. 

t«  See  MeUen,  a  J.,  In  Bal>b  r.  Perley,  1  OreenL  (Me.)  8.  Ctt.  Stroebe  t. 
Felil,  22  Wis.  337. 

IV  Stroebe  t.  Feb],  22  Wis.  387;  Dayls  t.  Omiam,  6  Ired.  Bq.  (N.  CI)  806; 
Dcjamatte  y.  AUen,  6  Orat  (Vs.)  490.     CSf .  Ware  t.  Ware,  6  N.  J.  Bq.  117. 

isTnudk  r.  Patterson,  ^  Me.  480;  Botterfleld  t.  BeeU,  3  Ind.  208;  Oole- 
man  t.  Satterfleld,  2  Head  (Tenn.)  289. 

i»  Botterfleld  t.  BeaU,  3  Ind.  203;  Ooleman  r.  Satterfldd,  2  Head  (Tenn.) 
260. 

!•  Bamm  r.  Barron,  24  Yt.  375;  Hall  t.  HaD,  4  Md.  Gh.  283;  White  t.  (3oiiId- 
ln*B  Bz^ra,  27  Oiat  (Va.)  ^1;  Beeman  t.  0>w8er,  22  AriL  428;  Kenny  t. 
Udall,  6  Johns.  Gh.  (N.  Y.)  464.  Gf.  WUes  t.  WUes,  8  Md.  1.  See,  further, 
S^iouler,  Husb.  ft  W.  U 100-162;  Fetter,  Bq.  87. 

>i  Brandt  t.  Mickle,  28  Md.  486;  Beeman  t.  Oowser,  22  Ark.  428;  PoUard 
T.  Merrill,  15  Ala.  168;  Morrison  t.  Thistle,  67  Mo.  586;  Porter  r.  Bank,  18 
Vt  410. 

»  Pront  T.  Boby,  15  WalL  471;  Brandt  r.  BClckle,  28  Md.  486;  Stoart  t. 
Klsaam,  2  Barb.  (N.  Y.)  408;  Flonmoy  t.  Flonmoy,  86  GaL  286,  24  Pac  1012; 
Atwood  T.  Dolan,  84  W.  Va.  563, 12  S.  B.  688.  Qt  Back  t.  Wroten,  24  Orat 
(Va.)  260;  In  re  Qnlnn's  Bstate,  144  Pa.  St  444,  22  AtL  865.  But  for  ex- 
presstoos  which  are  not  snfliclent  see  Scott  t.  Gansey,  88  Qtu  748,  15  8.  B. 
650;   Hart  t.  Leete,  104  Mo.  315,  15  S.  W.  976;  Warren  y.  Goetello,  100  Mo. 
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Staiuiary  Changes. 

Ibe  importance  of  the  equitable  doctrine  is,  however,  madi  le»- 
med  in  this  country  by  ''Married  Women's  Acts''  in  all  the  states, 
wMch  haye  made  great  changes  in  the  law  on  this  subject  In 
numj  states  the  husband's  estate  during  coverture  is  abolished, 
and  the  wife  holds  her  realty  as  if  a  feme  sole,  while  in  others  the 
chsDges  hare  not  been  so  complete.*'  Reference  must  be  made 
tn  each  state  to  the  statutes  in  force. 

CUBTEST. 

48.  By  comnxon  law  a  hoaband  is  entitled  to  cnrteey, 
which  is  an  estate  for  the  life  of  the  husband  in  all 
tiie  wife's  realty,  prcvlded  the  following  conditions 
concur: 

(a)  Valid  marriage. 

(b)  Issue  bom  alive  and  capable  of  inheriting. 
(e)  Seisin  in  deed  of  the  wife  during  coverture. 
(d)  Death  of  wife  before  husband. 

44.  Curtesy  is  said  to  be  initiate  when  issue  is  bom 
alive,  and  consummate  at  the  wife's  death. 

The  estate  in  the  wife's  realty  which  the  husband  acquired  by 
narriafe  was  an  estate  for  their  joint  lives,*^  and  the  death  of 
either  husband  or  wife  terminated  it,  but  the'  right  of  the  husband 
fai  his  wife's  realty  was  enlarged,  by  the  birth  of  issue  capable  of 
faiheriting,  into  an  estate  for  the  husband's  life.'*    This  was  called 

838»  19  &  W.  29.  And  see  Gaston  t.  Wright,  83  Tex.  282,  18  &  W.  676; 
Pldtais'  Sx'is  T.  Knls^y,  86  W.  Va.  794,  15  S.  B.  907;  GUffton  y.  Anderson, 
f71fa  App.35. 

tt  1  stim.  Am.  St  Iaw»  art  842;  WtfUaaui,  Beal  Prop.  aTdi  IBd.)  Am.  note, 
ttZ;  1  Washbu  Real  Prop.  (5th  Ed.)  346,  note;  Scbouler,  Husb.  &  W.  248; 
2  Bish.  Mar.  Worn.  5. 

MMeirla  t.  Proprietoa,  16  Pk^  (Mass.)  161;  PolyUank  t.  Hawkins,  1 
Doof.  329. 

»  Go.  Utt  §  30a;  Sc^iermerhon  t.  Miller,  2  Oow.  (N.  Y.)  439;  Adair  t.  Lott, 
8  HOI  (M.  Y.)  182;  RawUngs  T.  Adams,  7  Md.  26;  Foster  t.  MaraheH,  22  N. 
H.  401;  Buckwortb  t.  Thizkeil,  3  Bos.  ft  P.  662,  note.  The  htBtMmd  and 
wife  are  seised  Jointly.  ChiSon  t.  Anderson,  8  Humph.  (Tenn.)  298;  Junction 
R.  Oa  T.  Harris,  9  Ind.  184;  Wase  y.  Budoiam,  38  Ma  866. 
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'^cuTtesjy^  or,  in  the  older  books,  ^^an  estate  by  the  onrteaj  ot 
England*''  *• 

Marrioffs, 

The  first  requisite  of  curtesy  is  lawful  marriage.  If  the  ma^ 
riage  was  absolutely  Toid,  no  curtesy  will  attach;  but  if  it  is  only 
Yoidable,  and  is  not  annulled  during  the  wife's  life,  then  the  hus- 
band will  take  his  curtesy.*' 

Birth  of  Issue — Owrtesy  Initiate* 

The  husband's  right  to  curtesy  is  said  to  be  initiate  as  soon  as 
there  is  issue  of  the  marriage.**  But  such  issue  must  be  capable 
of  inheriting  the  mother's  estate.  Thus  the  birth  of  a  daughter 
would  give  the  husband  no  curtesy  in  lands  of  which  the  wife  was 
tenant  in  tail  male,  because  the  daughter  could  not  inherit  the 
estate.**  And  the  issue  must  be  bom  aliye*®  and  during  the 
wife's  life;  that  is,  it  will  not  be  sufOicient,  to  give  curtesy,  if  the 
moth»  die  in  childbirtlL,  and  the  dliild  is  afterwards  taken  from 
the  womb  by  the  Csesarean  operation.*^  It  is  immaterial  whether 
the  birth  of  issue  is  before  or  after  the  wife's  estate  is  acquired.** 

^•2  BL  Oomm.  126;  Alexander  t.  Warrance,  17  Ma  228.  There  Is  cod- 
BideraUe  difference  of  opinion  as  to  the  origin  of  curtesy.  1  Washb.  Real 
Prop.  (5tta  Bd.)  p.  170;  Wright,  Ten.  192,  103;  2  BL  Comm.  126.  liany 
questions  which  might  arise  in  oonnectloo  with  curtesy  wm  be  found  dis- 
cussed In  treating  of  dower  (post,  p.  SS).  nie  roles  stated  then  may  be 
applied  by  analogy  to  the  estate  by  curtesy  If  similar  questions  should  arise. 

>7  2  Bl.  Comm.  127;  I'Washb.  Beal  Prop.  (5th  Ed.)  172;  Wells  t.  Thomp- 
son, 13  Ala.  793. 

ts  Schermerhom  t.  Miller,  2  Cow.  (N.  T.)  439;  Comer  t.  Chamberlahi,  6 
AUen  (Mass.)  166;  Ryan  t.  Freeman,  36  Miss.  175.  A  child  bom  out  of  wed- 
lock, bat  made  legitimate  by  a  subsequent  marriage,  gires  cortesy.  Hnnter 
T.  Whltworth,  9  Ala.  965. 

*•  Day  T.  Cochran,  24  Mlsa  261;  Heath  t.  White,  5  Conn.  228,  236;  Barker 
T.  Barker,  2  Sim.  249;   Sumner  t.  Partridge,  2  Atk.  46. 

»•  Brock  T.  Kellock,  80  Law  J.  Ch.  498;  Goff  t.  And^iMm,  91  Ey.  808,  15 
S.  W.  866;  In  re  Wlnne,  1  Lans.  (N.  Y.)  508;  Ryan  t.  Freeman,  86  Miss. 
175;  Doe  r.  Boe,  5  Honst  (DeL)  14;  Goff  t.  Anderson,  91  E^.  808,  1ft  B.  W. 
866. 

ti  Co.  Lttt  29b;  Marsenis  t.  Thalhlmer,  2  Paige  (N.  YJ  ^SL 

t>  Co.  litt  29b;  2  BL  Oomm.  128;  Jackson  t.  Johnson,  6  Cow.  (N.  Y.)  74; 
Comer  ▼.  Chamberlain,  6  AJlen  (Mass.)  166;  G^on  t.  Anderson,  8  Homph. 
(Tenn.)  807;  Heath  t.  White,  5  Conn.  286;  Wttham  t.  FttUns,  8  Me.  400. 
CL  Hathon  t.  I^on,  2  Mich.  9& 
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If  curtesy  has  onoe  become  initiate,  it  wfll  not  be  defeated  by  the 
subsequent  death  of  the  ioanef  either  in  the  mother's  lifetime  or 
after  her  death.**  In  seyeral  states  the  birth  of  issue  is  made  un- 
necessary by  statute,'^  and  in  Pennsylyania  the  husband  has  cur- 
tesy if  the  issue,  had  any  been  bom,  could  have  inherited.'* 
Seidn  of  Wife, 

By  the  common-law  rule,  in  order  that  the  husband  might  have 
curtesy,  it  was  essential  that  the  wife  be  seised  in  deed  of  fact,'"  or, 
less  accuratdj,  that  she  haye  actual  seisin.*^  Howerer,  the  rule  as 
to  seisin  in  deed  has  been  relaxed,'*  and  seisin  in  law  is  held  suffi- 
cient to  give  curtesy  in  many  states,  particularly  in  the  case  of  the 
wife's  taking  by  descent,"  and  where  the  land  is  wild  and  unoc- 
copied.^*    The  seisin  of  a  lessee  is  regarded  aa  seisin  of  the  wife.^^ 

»  Go.  litt  29b;  2  BL  Oomm.  128;  Jackson  t.  Johnson,  6  Ctow.  (N.  T.)  74; 
Seath  T.  White,  5  Oonn.  235;  Foster  t.  MarshaU,  22  N.  H.  491. 

■«  1  Stlm.  Am.  St  Law,  I  3301  B;  Kingsley  t.  Smith,  14  Wis.  300. 

»  Brightlj,  Pnrd.  Dl|^  Pa.  ''Intestates,"  4. 

s«  The  reason  assigned  for  this  Is  that  the  husband  can  at  any  time  pefftet 
the  wife's  seisin  by  maklna  an  entry.  2  Ham.  BL  Oomm.  233,  note  32;  Van- 
aradall  v.  Faontleroy's  Heirs,  7  B.  Mon.  (Ky.)  401;  Mercer  v.  Selden,  1  How. 
37.    Fw  the  dilference  between  seisin  in  fact  and  in  law,  see  ante,  p.  ZL 

sTCa  Utt  29a;  Stlnebangb  y.  Wisdotn,  13  B.  Mon.  (Ky.)  Affl\  Petty  t. 
MoUtf,  15  B.  Mon.  (E^y.)  591;  Mercer  t.  Selden,  1  How.  87;  Den  t.  Demarest, 
21 N.  J.  Law,  625;  Pftrk»  t.  Garter,  4  Hare,  400,  416;  Daris  T.  Mason,  1  Pet 
307.   Oontra,  Bnsh  t.  Bradley,  4  Day  (Conn.)  29a 

••  WasB  ▼.  Buckram,  38  Me.  366;  Beaume  y.  Chambers,  22  Ma  86,  54;  Bush 
7.  Bradley.  4  Day  (Oonn.)  296;  KUne  t.  Beebe,  6  Conn.  4M;  MitcheU*8  I^essee 
▼.  Ryan,  3  Ohio  St  877;  Powett  t.  (SosBom,  18  B.  Mon.  (Ky.)  170;  Ellsworth 
T.  Owk,  8  Pal^  (N.  Y.)  643;  Mercer  y.  Selden,  1  How.  37;  McOony  r.  King's 
Heirs,  3  Humph.  (Tenn.)  267;  Adams  y.  Logan,  6  T.  Bi  Mon.  (Ky.)  175;  Wat- 
Uu  Y.  Thornton,  11  Ohio  St  367;  Babb  y.  Grlffln,  26  Miss.  579;  ChUders  y. 
Rnmgamer.  8  Jones  (N.  C.)  297. 

••  Holland  y.  Marahall,  2  Ohio  St  306;  Day  y.  Oochran,  24  Miss.  261;  Adair 
T.  Lott,  3  Hm  (N.  Y.)  182;  Jackson  y.  Johnson,  5  Oow.  (N.  Y.)  74;  Chew  y. 
Commlnksien,  5  Bawle  (Pa.)  160;   Stephens  y.  Hmne,  25  Mo.  349;  Harvey  y. 

Wkkham,  23  Mo.  115;  Oarr  y.  GlYcna,  9  Bosh  (Ky.)  670;  £nl8  y.  Dittey  (Ky.) 

23  S.  W.  366;  Merrltfs  Lessee  y.  Home,  5  Ohio  St  307;  Eager  y.  FumlYall,  17 

OL  DiT.  115;  Withers  y.  Jenkins,  14  S.  a  507;   McKee  y.  0>ttle,  6  Mo.  App. 

418. 
«•  Jackson  y.  Sellick,  8  Johns.  (N.  Y.)  262;   Green  y.  Liter,  8  Cranch,  249; 

DtTli  T.  Mason,  1  Pet  603;  Mettler  y.  Miller,  129  UL  630,  22  N.  B.  629;  Barr 


«^  to  note  41  on  following  page. 
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Possession  by  a  grantee  of  the  husband  is  su£Qcient  to  gi^e  car- 
tesy.**  The  rule  as  stated  above  does  not  apply  to  incorporeal 
hereditaments,  of  which  no  actual  possession  is  possible.^' 

Death  of  Wife — OuHeay  ConMfmrmuxte. 

If  the  wife  dies  before  the  husband,  his  right  to  curtesy  is  at  once 
consummate,  and  his  estate  vests  immediately,  without  any  assign- 
ment or  other  formality.^^  Curtesy,  having  vested  in  the  husband, 
cannot  be  defeated  by  a  disclaimer.^* 

SAMiS— IN  WHAT  ESTATEa 

46.  The  husband  has  curtesy  in  the  following  estates : 

(a)  In  estates  of  inheritance. 

(b)  In  determinable  estates,  when  they  are  determined 

by  a  shifting  use  or  executory  devise,  and  in  all 
cases  until  they  are  defeated. 

(c)  In  equitable  estates. 

(d)  In  estates  in  expectancy,  when  they  vest  in  posses 

sion  during  the  wife's  life. 

(e)  In  Joint  estates,  except  Joint  tenancies. 

Esta^M  <tf  Inheritance. 

A  husband,  as  has  be^i  seen,  has  curtesy  only  in  estates  of  which 
the  wife  is  seised  during  the  coverture.    The  estate  of  the  wife 

V.  GaUowaj,  1  McLean,  470,  Fed.  Gas.  Na  1,037;  Den  v.  Wani^  10  Ired.  (N. 
O)  446;  McDaniel  v.  Grace,  15  Ark.  465;  Day  v.  Ck>cbran,  24  Mias.  261;  Clay 
V.  White,  1  Munf.  (Va.)  162;  De  Grey  v.  Bichardaon,  3  Atk.  460;  Lowry's 
Lessee  v.  Steele,  4  Ohio,  170;  Wella  v.  Tbompson,  13  Ala.  793;  Malone  v.  Mc- 
Laorln,  40  Miss.  16iL    Contra,  Neely  v.  Butler,  10  B.  Mon.  (Ky.)  48. 

4i  De  Grey  v.  Richardson,  3  Atk.  469.  Or  of  a  tenant  at  softeranoe.  Tayloe 
V.  Gould,  10  Barb.  (N.  T.)  388;  Jackaoa  v.  Johnson,  6  Cow.  (N.  Y.)  74;  Lowxy's 
Lessee  v.  Steele,  4  Ohio,  170;  Green  t.  Liter,  8  Cranch,  245;  Powell  v.  Goaaom, 
18  B.  Moo.  (Ky.)  179;  Day  v.  Cochran,  24  Miss.  261;  Carter  v.  WilUama,  S 
Lred.  Bq.  (N.  a)  177;  Wells  v.  Thompson,  13  Ala.  793. 

«>yanar8dall  v.  Faontleroy's  Heirs,  7  B.  Mon.  (Ky.)  40L 

^  Ca  Lltt  29a;  Davis  v.  Mason,  1  Pet  607;  Jackson  v.  Selliefc,  8  John&  (N. 
X.)  282;   Buckworth  v.  Thlrkell,  3  Bo&  &  P.  652.  note. 

44  Co.  Lltt  30a;  2  BL  Ck>mm.  128.  And  a  disclaimer  \fj  him  will  not  divest 
his  estate.    Watson  v.  Watson,  13  0>nn.  83. 

«•  Watson  V.  Watson,  13  Conn.  83^ 
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mofit  also  be  one  of  inheritande.^  Otherwise,  It  would  be  at  an 
end  wttb  the  death  of  the  wife,  and  so  there  would  be  nothing  left 
oat  of  which  the  husband  could  haye  curtesy.  That  is,  a  fee  sim- 
ple or  a  fee  tail  in  the  wife  gires  the  husband  curtesy,  but  a  life 
estate  does  not. 

D^erminaible  JEstatas. 

There  is  considerable  confusion  in  the  cases  as  to  whether  there 
is  curtesy  in  determinable  estates,  which,  as  will  be  seen,^^  are 
estates  that  may  come  to  an  end  before  their  natural  termination. 
As  to  such  estates,  it  will  be  impossible  to  do  more  than  to  state 
tke  rule  as  it  now  seems  to  be  recognized  by  the  weight  of  author- 
ity. When  the  estate  which  arises  and  cuts  ofF  the  wife's  inter- 
est is  a  shifting  use,^*  or  executory  derlse,^*  the  husband  has 
curtesy.  When  the  limitation  orer  takes  efFect  in  some  other  way, 
there  is  no  right  to  curtesy.'®  If  the  event  which  is  to  cut  ofF  the 
wife's  estate  has  not  happened  at  her  death,  the  husband  takes 
his  curtesy  until  the  happening  of  the  er^it,  no  matter  what  the 
form  of  ttmitatkni  of  the  estate  may  be. 

EjmtaNs  EOates. 

Curtesy  attaches  to  the  beneficial  interest  of  the  wife  In  equita- 
ble estates,  as  wdl  as  to  legal  interests.'^    But  an  equitable  es- 

«•  Bftricer  t.  Ba^er,  2  Sim.  248;  Sumner  t.  Partridge,  2  Atk.  47;  Jannej  v. 
^irto,  7  GiD  (Md.)  107.  If  ilie  wife  was  tenant  in  tail,  and  died  without 
tasoe,  8tm  tlie  husband  would  take  curtesy,  because  the  estate  had  been  one  of 
inlieritaiica  Palne's  Oase,  8  Ooke,  34;  Buchamian*B  Lessee  y.  SheiTer,  2  Yeates 
(Pa.)  374;  Hay  t.  Majer,  8  Watts  (Pa.)  208;  Buckworth  t.  Thizkell,  8  Bos.  & 
P.  652,  note;   Holden  t.  Wells  (B^  L)  81  Aft  26S. 

*t  Poet,  p.  ie». 

«i  Post,  p.  300. 

«•  Post,  p.  300. 

MU  An*  Jnr.  65;  Gioot  t.  l^ownsend,  2  HUl  (N.  T.)  654;  Wright  T.  Herron. 
6  Bleh.  Eq.  (8.  a)  406;  Buckworth  t.  Thirkell,  8  Bos.  &  P.  662,  note;  Moody 
T.  Efais;  2  Bins.  447;  Hatfield  t.  Saeden,  64  N.  T.  286;  Brans  r.  Brans,  9  Pa. 
Rt  190;  MeMasters  t.  Ne^ley,  152  Pa.  St  308»  26  Aa  641;  Webb  T.  Trustees, 
M  Ky.  117, 18  S.  W.  862;  Withers  t.  Jenkins,  14  8.  a  087;  Thomtan's  Bk^ 
T.  Krqtps,  37  Pa.  St  881;  WeOer  t.  Welter,  28  Barb.  (N.  Y.)  068;  Bbunrey  ▼. 
Brishia,  148  N.  Y.  Iffl,  88  N.  B.  106.  Bat  see  McMasten  T.  Ncs^,  ICB  Pa. 
8t  306,  25  AtL  64L 

•^DaTls  T.  liaaoD,  1  Pet  606;  Payne  t.  Payne,  11  B.  Men.  (Ky.)  188; 
Trang  T.  Tiangbftn,  7  Hun  (N.  Y.)  161;  Alexander  t.  Wananee,  17  lio.  228; 
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tate  may  be  bo  limited  to  tbe  wife  that  tbe  hnabaad  will  not  haTt 
eaiteny,** 

Dubs  T.  I>iilM,  81  Pa.  St  149;  Bge  r.  Medlar,  S2  Pa.  St  86;  Bawttnsi  t. 
Adams,  7  Md.  26;  Pierce  t.  Hakes,  23  Pa.  St  231;  Baker  t.  Helakelt  1  Gold. 
CtauL)  941;  Norman's  Bx'x  t.  Cnnnlngham,  6  Oiat  (Ya.)  63;  Ttlllnghasr  t. 
Coggesball,  7  R.  L  383;  Uobie  t.  Chapman,  69  N.  H.  41;  Nightingale  t.  Hid- 
den, 7  R.  L  115;  Sentlll  t.  Robeson,  2  Jones,  Bq.  (N.  a)  610;  Ooslilag  t. 
Blake,  80  N.  J.  Bq.  689;  Carson  y.  Fntas,  181  Pa.  St  256,  18  Aa  1017;  Gil- 
more  ▼.  Burcfa,  7  Or.  374;  Ogden  t.  Ogden,  60  Ark.  70,  28  S.  W.  796L  Reeeipt 
by  the  wife  of  the  rents  and  proOts  Is  a  sufficient  seisin.  Heaxle  t.  Green- 
bank,  8  Atk.  717;  Withers  t.  Jenkins,  14  &  C.  697;  PoweU  t.  Gosaon,  18  B. 
Mon.  (Ky.)  179;  Coshlng  y.  Blake,  30  N.  J.  Bq.  689;  Payne  t.  Payne,  11  B. 
Hon.  (Ky.)  188;  Taylor  t.  Smith.  54  Miss.  60;  Sentlll  t.  Robeson,  2  Jones, 
Bq.  (N.  C)  510.  So  the  husband  may  haye  curtesy  in  the  proceeds  of  sale 
of  the  wife's  land,  Clepper  t.  IdTergood,  5  Watts  (Pa.)  113;  Houghton  t. 
Hapgood,  18  Pick.  (Mass.)  154;  Forbes  t.  Smith,  5  Ired.  Bq.  (N.  a)  369; 
Dunscomb  t.  Dunscomb,  1  Johns.  Oh.  (N.  T.)  606;  Williams'  Oase,  8  Bland 
(Md.)  186;  and  in  money  directed  to  be  laid  out  in  land,  Sweetapi^e  t.  mn- 
doa,  2  Yenu  636;  Dodson  t.  Hay,  8  Brown,  Ch.  404;  Cunningham  r.  Moody, 
1  Yes.  Sr.  174;  Watts  t.  Ball,  1  P.  Wms.  108;  COiaplln  t.  OiapUn,  8  P.  Wma. 
229;  Oubome  t.  Searfe,  1  Atk.  603.  By  the  wel^t  of  authority  there  Is 
curtesy  in  estates  held  by  the  wife  to  her  separate  use.  Winkler  r.  Wink- 
ler's £2*18, 18  W.  Ya.  466;  Tllllnghast  t.  Coggeshall,  7  R.  L  383;  Nightingale 
T.  mdden.  Id.  116;  Sentlll  t.  Robeson,  2  Jones,  Bq.  (N.  C.)  610;  Carter  v. 
Dale,  3  Lea  (Tenn.)  710;  Cliapman  t.  Price,  83  Ya.  392,  11  S.  B.  879;  Rau- 
tenbusch  y.  Donaldson  (Ky.)  18  S.  W.  636;  Nlcrosl  y.  Phllllppi,  91  Ala.  299, 
8  South.  661;  McTigue  Y.  McTlgue,  116  Mo.  138,  22  &  W.  601.  Contra,  (Coch- 
ran Y.  O'Heni,  4  Wfttts  &  S.  (Pa.)  95;  Luntz  y.  GreYe,  102  Ind.  173,  26  N.  K 
12&  And  see  Hutchlngs'  Adm'r  y.  Bank  (Ya.)  17  &  B.  477.  But  there  Is 
no  curtesy  when  the  wife  holds  the  bare  legal  title.  Chew  y.  CommlssloneiB, 
5  Rawle  (Pa.)  160;  Welch's  Hehs  y.  Chandler,  13  B.  Mon.  (Ky.)  431.  Nor 
has  the  husband  of  a  mortgagee  curtesy,  unless  the  mortgage  has  been  fore- 
closed.    Chaplin  Y.  CJhapUn,  7  Yin.  Abr.  166,  pL  23. 

•t  Pool  Y.  Blakie,  63  111.  495;  BtokeiB  y.  McKibbln,  13  Pa.  St  267;  Payne 
Y.  Payne,  11  B.  Mon.  (Ky.)  138;  Carter  y.  Dale,  8  Lea  (Tfenn.)  710;  Oochnm 
Y.  O'Heiii,  4  Watts  &  S.  (Pa.)  96;  Rigler  y.  Cloud,  14  Pa.  St  361;  CSbapmaii 
Y.  Price,  83  Ya.  392,  U  S.  B.  879;  Clark  y.  Clark,  24  Barb.  (N.  Y.)  582;  With- 
ecB  Y.  Jenkins,  14  S.  d  697;  Onshing  y.  Blake,  30  N.  J.  Bq.  689;  ^gt  y.  Med- 
lar, 82  Pa.  St  86;  Waters  y.  Tazewell,  9  Md.  291.  Bat  see  Dubs  y.  Dubs, 
31  Pa.  St  148;  Nightingale  y.  Hidden,  7  R.  I.  115.  If  the  husband  cooYeyB 
land  to  the  wtf^  he  has  no  curtesy  in  It  Sayeis  y.  Wall,  26  Gkat  (Ya.)  874; 
Leake  y.  Benson,  29  Grat  (Ya.)  163;  IrYlne  y.  GreeYsr,  82  Qmt  (YaO  411; 
Dugger  V.  Dugger,  84  Ya.  130,  4  S.  B.  171.  Contra,  Fraaer  y.  mghtower,  12 
Uelsk.  (Tenn.)  94;  Cushlng  y.  Blake,  29  N.  J.  Bq.  399. 
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Ektatm  in  Btpectcmcy. 

The  estate  must  hare  been  one  in  possession  during  the  wife's 
Hfe.  So  there  can  be  no  curtesy  in  a  reversion  or  a  remainder,** 
unless  the  prior  particular  estate  determined  before  her  death, 
and  the  wife's  estate  thereby  became  Tested  in  possession.*^  This 
will  be  dearer  after  estates  in  expectancy  have  be^i  discnssed.** 

Jomi  Estaiea. 

The  hurilHind  has  cortesy  in  estates  held  by  his  wife  as  a  tenant 
in  common  or  in  eoparc^iary/*  but  not  in  her  estates  in  joint 
teniacy.** 

SAME— iJN  oiDnrrs. 

48.  Bstatea  by  cnrteBy  have  fhe  usual  inddents   of  life 


H  Adslr  T.  Lott,  8  Hffl  (N.  Y.)  182;  Adsms  T.  Logan,  6  T.  B.  Hon.  (Ky.) 
m;  Stoddard  t.  GlbtM,  1  Sumn.  263,  Fed.  Gas.  Na  18,468;  Lowry't  Lessee 
T.  Steels.  4  Ohio,  170;  WatUns  t.  Tbomton,  11  Ohio  St  867;  Chew  t.  Com- 
mlwfcniws,  5  Rawle  (Pa.)  160;  Hltner  t.  Bge,  28  Pa.  St  305;  Orford  t.  Ben- 
ton, 88  N.  EL  396;  Plaiitera'  Bank  t.  Daiis,  81  Ala.  626;  Malone  t.  McLaurin, 
40  MtaB.  161;  Fergnson  t.  Tweedy,  43  N.  T.  548;  Shores  t.  Carley,  8  Allen 
(Maaik)  ^5;  Manning's  Case,  8  Ck>ke,  96;  Robertson  t.  Stevens,  1  Ired.  Bq. 
(N.  a)  M7;  Tayloe  t.  Gould,  10  Barb.  (N.  Y.)  388;  Reed  t.  Reed,  8  Head 
(Tenn.)  481;  Stewart  t.  Barclay,  2  Bush  (E^y.)  550;  De  Grey  t.  Rl^ardson, 
3  Atk.  468L  There  Is  curtesy  In  a  reyeralon  after  a  term  of  years,  because 
tbe  selstai  Is  then  In  the  wife.     Withers  t.  Jenkins,  14  S.  a  597. 

MKent  T.  Hartpoole,  8  Keb.  781;  Doe  t.  Scudamore,  2  Bos.  &  P.  294; 
Boothby  t.  Yemon,  2  Bq.  Gas.  Abr.  728,  0  Mod.  147;  Hooker  r.  Ho<Aer,  Gas.  t. 
Hardw.  13;  Todd  t.  Orlatt,  58  Gonn.  174,  20  AtL  440;  Webster  t.  EUs- 
iwth,  147  Mass.  602,  18  N.  B.  560;  Moore  t.  Galrert,  6  Bush  (Ky.)  356;  Hat* 
Add  T.  Sneden,  54  N.  Y.  280;  Gentry  ▼.  Wagstaff,  3  Dev.  (N.  a)  270;  Hltner 
T.  Bge,  28  Pa.  St  805;  Keerl  t.  Folton,  1  Md.  Gh.  532;  Mackey  t.  Proctor,  12 
R  Hon.  (Ky.)  433;  Prater  ▼.  Hoorer,  1  Gold.  (Tenn.)  544;  Watklns  t.  Thom- 
tt»,  11  Ohio  St  367;  Shores  t.  Garley,  8  ARen  (Mass.)  425;  Tayloe  t.  Gould, 
10  Barb.  (N.  T.)  888. 

MPost,  p.  278. 

M  Sterfing  t.  PenUngtoii,  2  Bq.  Gas.  Abr.  780;  Wass  t.  Bucknam,  88  Me. 
980;  YaxHursdaU  t.  Favntleroy's  Hebs,  7  B.  Mon.  (Ky.)  401;  Garr  t.  Glvens, 
9  Bodi  (Ky.)  679. 

•T  Osu  Lttt  I  45.     As  to  what  are  Joint  estates^  see  post,  p.  332. 
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The  Iinsband  takes  Mb  cnrtesy  sobject,  of  course,  to  all  existing 
incombrazLoeB  on  the  land.'*  And  on  the  estate  becoming  initiate, 
the  husband's  interest  is  liable  for  his  debts/^  or  he  can  sell  and 
dispose  of  it,  as  he  may  see  fit.**  No  alienation  of  the  husband 
alone  is  effectual  for  a  longer  period  than  his  life,*^  nor  does  the 
dissrisin  of  the  husband  bar  the  rights  of  the  wife's  heirs  or  dev- 
isees.**  The  usual  incidents  of  life  estates  attach  to  curtei^,  such 
as  liability  for  waste,  and  the  right  to  emblements  and  estoFers.*' 
After  the  termination  of  the  husband's  estate  by  his  death,  the 
realty  is  disposed  of  according  to  the  testamentary  direction  of  the 
wife,  where  the  wife  has  been  given  a  power  oi  testamentary  dispo- 
sition and  has  exercised  it^  or  it  is  goyemed  by  the  usual  rules  of 
descent. 

B«  Barker  t.  Barker,  2  Sim.  240.  But  wben  Incumbrances  are  paid  off,  they 
win  be  appordoned.    In  re  Freeman,  116  N.  O.  109,  21  S.  B.  110. 

••  Burd  T.  Dansdale,  2  Bin.  (Pa.)  80;  Watsoo  t.  Watson,  13  Oonn.  8S;  Hose 
T.  Sanderson,  88  lU.  247;  Canby  t.  Porter,  12  Ohio,  79;  LItchflrid  t.  Cud- 
worth,  IS  Pick.  (Mass.)  23;  Roberts  t.  Whiting,  16  Bfass.  186;  TJinrasrffr 
Cwrutj  Bar^  t.  Stauffer,  10  Pa.  St  396;  Wyatt  t.  Smith,  26  W.  Ya.  813; 
mti  T.  Bank,  111  U.  &  722,  4  Sup.  CL  613;  Jacobs  t.  Rice,  83  IlL  369;  Gard- 
ner T.  Hooper,  8  Gray  (Mass.)  896.  But  see  Brans  t.  Lobdale,  6  Honst  (DeL) 
212;  Bruce  t.  Nicholson,  100  N.  a  202,  18  8.  BL  TDa  But  see  Van  EKaer  y. 
Van  Dnser,  6  Paige,  Gh.  (N.  T.)  806.  This  has  been  dianged  in  some  states  bj 
statute.  Gdr7  t.  Bott,  53  Pa.  St  400;  Staples  r.  Brown,  18  Allen  (Mass.)  64; 
Wdsh  T.  Solenberger,  86  Ya.  441,  8  S.  B.  91;  Ghmcliin  t.  Hudson,  84  Fed.  14 

••  Robertson  t.  Norris,  11  (2.  B.  916;  ShortaU  t.  "Hladtley,  81  IIL  219;  Cen- 
tral Bank  t.  Gopeland,  18  Md.  305;  Ward  t.  Thompson,  6  Gm  &  J.  (Md.)  84l9; 
Hntdilns  T.  Dixon,  11  Md.  29;  Denton's  Gnazdians  t.  Denton's  Bz'zs,  17  Md. 
408;  Schermerhon  t.  MOler,  2  Cow.  (N.  T^  439;  Eottenbrock  t.  Graciaft,  86 
Ohio  St  684. 

•1  Flagg  T.  Bean,  26  N.  H.  40;  Meraman's  Hdzs  t.  Qaldweirs  Heirs,  8  B. 
Mon.  (Kjr.)  82. 

•«  Foster  t.  Marshall,  22  N.  H.  491;  Robertson  r.  Norris,  11  Q.  B.  916; 
Miller  t.  Shackleford,  4  Dana  (Ky.)  264;  Lessee  of  Thompson's  Heim  ▼.  Cteeen, 
4  Ohio  St  216;  Wass  y.  Bndouun,  88  Me.  866.  Bat  see  M^rln  t.  ProprMocs, 
16  Pick.  CBiaas.)  161;  Weislnger  t.  Mnrphy,  2  Head  (Tenn.)  674;  Ooe  ▼•  Maao- 
Csctoring  0(^  86  Gonn.  176;   Watson  t.  Watson,  10  Oonn.  76. 

M  Armstzoog  r.  Wilson,  00  BL  226;  Bates  t.  Bhnieder,  13  Jolms.  (K.  Y)  200l 


{47)  CCBXE8T — ^HOW   DXTSiLTBD. 


47.  Onrtosy  may  be  defeated  by: 

(a)  Alienage  of  husband  in  some  states. 

(b)  Annulment  of  marriage,  and,  in  some  stmtes,  by  dl- 

Toroe  or  desertion. 

(e)  Termination  of  wife's  estate. 

(d)  Hnsband's  joining  in  wlfe^   conveyance,  and,  for- 
merly, by  hnsband's  faofEtaient  in  fee. 

(•)  The  wife's  conveyance  of  her  estate,  in  some  states. 

AHeni^ie  of  the  knsbaiMi  was  f onnerly  a  bar  to  carteBj,*^  bot  the 
role  has  beoi  ehaa^ed  by  statute  in  many  states.*'  If  the  wife^t 
estate  is  defeated  by  title  paramoimt  during  her  life,  the  husband, 
of  osume,  loses  his  eurtesy.**  At  eommon  law,  a  feoffment  in  fee 
by  the  husband  forfeited  his  eurtesy,*^  but,  as  already  seen,  this  is 
sot  new  the  rule  in  most  states.**  Annulment  of  the  marriage 
w  iirorce,**  especially  for  the  husband's  fault,^®  and  in  some  states 
desertiiMi  of  the  wife,  forfeits  all  rights  to  curtesy.*^    At  eomoMm 


•4  Fo88  T.  Crisp,  20  Pick.  (Maas.)  121;  Eecse  T.  Watos,  4  Wstts  &  S.  (Pa.) 
145;  Muasey  r.  Plore,  24  Me.  560;  Den  t.  Wmzd,  4  Der.  (N.  a)  247;  Den  t. 
Saab,  1  Jones  (N.  a)  70. 

••  1  Stim.  Am.  St  Law,  9  102;  1  Washb.  Real  Traj^  (5tb  Bd.)  p.  80,  note; 
1  Shan.  &  B.  lead.  Gas.  Real  Prop.  270, 

••  Oo.  Lltt  24U  (Bna  &  H.  Notes)  note  4. 

•T  4  Kent,  Gomm.  83;  French  t.  Rollins,  21  Mc  872;  Wells  t.  Thompsop,  13 
Ala.  798.  Bat  not  a  bargain  and  sale  deed.  Metaman's  Heirs  t.  Oaldwell'a 
Heirs,  8  B.  Hon.  (Ky.)  32;  McKee's  Lessee  t.  Pteot,  8  DalL  (Pa.)  486;  a  mod- 
OB  statatory  deed.  Miller  r.  Miller,  Melss,  484;  uar  a  lease  In  fee,  Gtont  y. 
TowDsend,  2  Hm  (N.  T.)  654. 

••Ante,  p.  5d. 

••  Burgess  ▼.  Moldoon,  18  R.  L  SOT,  29  AXL  29a  But  see  '^^^'<*^^  t.  Bnat- 
UBf,  156  m.  586,  41  N.  B.  175. 

f  1  Sdjn.  Am.  St  Law,  §§  3307,  6247,  6248,  6306;  Wheeler  t.  Hotdiktes,  10 
CoBou  225;  Mattocks  t.  Stearns,  9  Yt  826;  Sdmster  t.  Schuster,  93  Mo.  438, 
€  &  W.  258.  But  not  assinst  prior  assignees  of  tbo  hnsband.  Oflleople  y. 
Worfbrd,  2  Oold.  (Tenn.)  682.  But  not  dlroroe  a  SMDsa  et  tboro.  Soaoot  ▼, 
Lecatt,  1  Stew.  (Ala.)  S90;  Ro<dion  t.  Lecatt,  2  Stew.  (Ala.)  429. 

n  1  StbD.  Am.  St  Law,  I  8307;  Beakc  T.  Halm  CPs.  &«.)  19  AtL  74;  Hare 
?«  McOrew  (Pa.  Sop.)  11  AtL  CLX 
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law  the  wife  cannot,  by  her  conyeyanoe,  defeat  the  right  of  cur- 
tesy; ^*  bnt  the  married  women's  acts  in  some  cases  giro  the  wife 
power  to  dispose  of  lier  estate  so  as  to  cat  off  curtesy/*  and  in 
the  other  states  the  hast>and  may  do  so  by  joining  in  his  wife's 
oooTeyanoe.*^  He  may  be  obliged  to  elect  between  curtecty  and 
a  derise  by  the  wife,^*  or,  where  the  hnsband  is  giy^i  dower  by 
statnte,  it  wonld  be  barred  by  jointure  or  antenuptial  settl^aoit 
or  oontraet** 


48.  In  some  states  onrtesy  azists  as  at  common  law,  but 
in  othani  it  has  been  ahollflhffNi  or  made  tbe  same 
as  dower. 

A  nnmber  of  statutory  changes  in  the  estate  by  curtei^  have 
already  been  mentioned,  but  in  some  states  there  has  been  legis- 
lation which  has  made  radical  clianges  in  the  estate  itself.  In 
many  states  curtesy  has  been  abolished  by  statute,  in  some  the 
estate  is  made  the  same  as  dower,  and  in  others  a  distributiye 
share  is  giyen."     So,  too,  the  diangee  effected  by  the  married 

Tt  Mfldnuqr's  Que,  6  Ck^e,  41;  MnDany  r.  Mnllany,  4  N.  J.  Bq.  16;  Pool  t. 
Blakie,  58  IlL  486;  Oooper  y.  Macdonald,  7  Gh.  DIt.  288;  Robinson  t.  Back, 
71  Pa.  St  886. 

Tt  Thniter  t.  Townsend,  22  N.  T.  517;  Breedlnir  ▼•  DeyIb,  77  Vs.  039; 
Browne  t.  Bod^orer,  84  Vs.  424,  4  S.  BL  746;  Alexander  ▼.  Alexander,  86  Va. 
353,  7  S.  B.  836;  CcMner  y.  Chamberlain,  6  AHen  (Mass.)  166;  SOsby  t.  Bullock, 
10  Allen  (Mass.)  94.  And  see  Bmke  t.  Valentine,  52  Barb.  (N.  Y.)  412;  Soott 
y.  Guernsey,  60  Barb.  (N.  T.)  163;  Oabnan  t.  Goodrich,  15  Wla.  589;  Tyler  y. 
Wheeler,  160  liaas.  206,  35  N.  BL  666. 

74  Stewart  y.  Boas,  50  MIbb.  776;  Halnea  y.  BUIb,  24  Pa.  St  253;  Ja^aoo  y. 
Hodgea,  2  Tenn.  Gh.  276;  Carpenter  y.  Dayl%  72  DL  14.  Orln  her  wOL  Me- 
Bride'8  Bstate,  81  Pa.  St  303. 

TB  1  Stlm.  Am.  St  Law,  H  3304-8306. 

T«  1  Stlm.  Am.  St  Law,  H  8908,  3304,  6440. 

T7  1  stlm.  Am.  St  Law,  airt  8aa  In  seyeral  states  the  hiu(band  has  no 
cnrtesy  In  landa  which  descend  to  the  Issoe  at  the  wife  by  a  former  hnsband. 
Id.  §  3302  B  Further,  as  to  the  statutory  changea,  see  1  Shars.  &  R  Lead. 
Cas.  Real  Prop.  286;  1  Waafab.  Real  Prop.  (5th  Bd.)  170;  Williams,  Real 
Prop.  (17th  Am.  Bd.)  note  876;  'Smtth  y.  Smith,  21  D.  a  289. 
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women's  acts,  already  mentioiied,^*  haye  nearly  abolislied  cnrte^y 
initiate  by  giying  wives  extensive  powers  to  control  and  dispose 
of  their  realty.** 

DO  WEB— DEFINITION. 

49.  Dower  is  the  prevision  which  the  law  makes  f6r  a 
widow  out  of  the  lands  or  tenements  of  the  hus- 
band for  her  support.  In  most  states  it  is  a  life 
estate  in  one-third  of  the  husband's  realty.  The 
requisites  of  dower  are: 

(a)  Marriage. 

(b)  Seisin  of  the  husband  during  coverture. 

(c)  Death  of  the  husband  before  the  wife. 

Dower  ••  is  a  legal  life  estate,  and  therefore  a  freehold.  At  com- 
mon law  it  was  one-third  of  all  the  realty  of  which  the  husband 
was  seised  at  any  time  during  coverture,  but  this  amount  has  been 
changed  to  one^half  in  several  of  the  states  by  statute.*^  The 
rights  of  a  widow  in  her  deceased  husband's  real  property  are  in 
all  cases  governed  by  the  law  of  the  place  where  the  land  is  sit- 
uated. Thus,  dower  may  have  be^i  abolished  in  the  state  of  the 
residence  of  the  husband  and  wife,  and  yet  the  widow  would  have 
dower  in  lands  owned  by  him  in  a  state  where  dower  stiil  existed." 

T>  Ante,  IK  73w 

T»  Hits  T.  Bank,  lU  U.  S.  722,  4  ten.  Gt  ei3;  Breeding  v.  Davis,  77  Va. 
(39;  Evans  v.  Lobdale,  6  Honst  (DeL)  212;  Porch  v.  Fries,  18  N.  J.  Eq. 
304;  Thorber  v.  Townsend,  22  N.  Y.  517;  Walker  v.  Long,  109  N.  C.  510,  14 
S.  E.  299;  Beach  v.  Miner,  61  lU.  206;  McNeer  y.  McNeer,  142  lU.  388,  32  N. 
E.  681;  Ja<±80ii  v.  Jackson,  144  ni.  274,  33  N.  B.  51. 

•tB\Qr  the  ^stlnctlon  between  dower  and  dowry,  see  2  BL  Gomm.  129; 
Black,  Law  Diet  "Dower,"  "Dowry."  For  the  history  and  origin  of  dower, 
see  Dlgby,  Hist  Beal  Prop.  (4th  Ed.)  p.  126;  2  BL  Comm.  129;  1  Wa&hb.  Real 
Prop.  147. 

•1 1  Sdm.  AnL  Bt  Law,  ||  3105,  8202  F.  And  see  Pearson  v.  PeanKXi,  135 
iDd.  377,  36  N.  B.  288;  Zachry  v.  Lockard,  98  Ala.  371, 13  Soath.  514;  Wads- 
worth  Y.  Mnier,  lOS  Ala.  130,  16  South.  520. 

•>  Lamar  v.  Seott,  3  Strob.  (S.  C.)  662;  Barnes  v.  Gonnlngham,  0  Bleb.  Bq. 
(S.  O  476;  Duncan  v.  Dk±,  Walk.  (ICissO  281;  Jones  v.  Geiodc  6  Jones^ 
E4.CN.G.)19a 
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Jfarriags — Doioer  Inchoate. 

As  in  eartesy,  there  must  be  a  lawful  marriage  in  order  to  gire 
dower.**  No  dower  can  be  claimed  if  the  marriage  waa  void. 
But  if  merely  voidable,  and  not  avoided  during  coverture,  the 
widow  may  have  dower.**  A  marriage  per  verba  de  praesenti  or 
per  verba  de  future  cum  copula  will  give  dower.**  By  marriage 
the  right  to  dower  attadbes,**  but  remains  inchoate  until  the  death 
of  the  husband.*^ 

Seism  of  Hudxmd — Urandtory  Seidru 

It  is  also  required,  to  give  the  widow  dower,  that  the  husband 
be  seised  of  the  estate  during  coverture.**  But  a  seisin  in  law  is 
sufficient**  A  mere  right  of  entry,  however,  will  not  give  dower 
at  commcm  law/*  though  this  has  been  changed  by  the  statutes  of 
several  states.*^ 

•s  Jones  V.  Jones,  28  Ark.  19;  Moore  v.  Mayor,  etc,  8  N.  Y.  110;  Possnn 
T.  Gribble,  39  N.  J.  Bq.  Ill;   De  France  v.  Jobnson,  26  Fed.  891. 

•4  Hlgglns  V.  Breen,  9  Mo.  497;  Jenkins  v.  Jenkins*  Heirs,  2  Dana  (Ky.) 
102;  DonneUy  v.  DonneUy's  Heirs,  8  B.  Men.  (Ky.)  113;  Smith  v.  Smith,  5 
Ohio  St  32;   Smart  v.  Whaley,  6  Smedes  ft  M.  (Miss.)  806. 

••  1  Scilh.  Dower  (2d  Bd.)  71;  Pearson  v.  Howey,  11  N.  J.  Law,  12;  Fenton 
T.  Reed,  4  Johns.  (N.  Y.)  52;  Adams  y.  Adams,  57  Biiss.  267.  But  the  Talid- 
ity  of  such  marriages  is  denied  in  some  states.    1  Scrib.  Dower  (2d  SkL)  Tl*  99. 

•«  Biizick  7.  Bnzlck,  44  Iowa,  259. 

•T  Inchoate  dower  is  not  an  estate  in  land,  but  only  an  Interest  Blodget 
T.  Brent,  8  Granch,  C.  G.  894,  Fed.  Oul  Na  1,563;  Moore  v.  Mayor,  etc^  8 
N.  Y.  110;  Howlett  v.  Dnts,  4  Ind.  Ak>.  23,  30  N.  B.  813;  McArthnr  t. 
Franklin,  16  Ohio  St  193;  Gunnison  ▼.  Twitchel,  38  N.  H.  62.  And  as  hold- 
ing that  it  is  not  even  an  interest,  see  1  Washb.  Real  Prop.  (5th  Ed.)  312. 

••  Amcotts  y.  Catherich,  Gro.  Jac  615;  Price  v.  Hobbs,  47  Md.  359;  Hous- 
ton y.  Smith,  88  N.  a  312;  Butler  t.  Gheatham,  8  Bush  (Ey.)  594;  Poor  y. 
Horton,  15  Barb.  (N.  Y.)  485;  Grant  y.  Sutton  (Va.)  22  S.  E.  490;  Kade  y. 
Lauber,  48  How.  Piac.  (N.  Y.)  382;  Grabb  y.  Pratt,  15  Ala.  843;  Blood  y. 
Blood,  23  Pick.  (Mass.)  80;  MlUer  v.  Wilson,  15  Ohio,  108;  Bands  y.  KendaU, 
Id.  671;  Grey  v.  McGune,  23  Pa.  St  447.  In  a  few  states  she  takes  dower 
•nly  in  estates  of  which  he  died  seised.  1  Stim.  Am.  St  Law,  |  3202  Bl;  1 
Washb.  Real  Proi>.  (5th  Ed.)  196;  1  Wimama,  Real  Propw  a7th  Am.  Ed.)  note 
377. 

••  Atwood  y.  Atwood,  22  Pick.  (Mass.)  283;  Apple  v.  Apple,  1  Head  (Tenn.) 
348;   Mclntyre  v.  Oostello,  47  Hun  (N.  Y.)  289. 

•0  1  Scrib.  Dower  (2d  Ed.)  255.  Nor  was  the  recoyery  of  a  Judgment  for 
the  lands  sufficient  If  no  oitry  was  made  or  execution  seryed.     Id.  257. 

•1 1  Stim.  Am.  St  Law,  |  3211;   1  Scrib.  Dower  (2d  Ed.)  258. 


§  49)  DOWS8 — ^DEFINITION.  85 

Although  the  rale  is  that  the  husband's  seisin  need  be  onlj  for 
an  instant  of  time/'  still  if  he  is  a  mere  conduit  for  passing  the 
seisin  to  another/'  or  if  he  acquires  and  parts  with  the  seisin 
again  bj  the  same  transaction,  then  no  right  of  dower  arises.  This 
is  the  case  when  the  husband  buys  land  and  gires  a  mortgage  back 
for  the  purchase  money.  The  wife  in  such  case  is  entitled  to 
dower  in  the  equity  of  redemption  alone.*^ 

Death  of  the  Sudnwd — Dower  Conewmmate. 

The  other  requisites  of  dower  being  present,  the  right  becomes 
consummate  by  the  death  of  the  husband.  Until  that  occurs,  the 
wife  has  only  a  contingent  interest.  This  interest  becomes  rested 
if  the  husband  dies  befcM^  the  wife.*' 

•1  Broii^too  Y.  RandaU,  Cro.  Miz.  608;  Stanwood  t.  Dunning,  14  Me.  290; 
McCauley  t.  Grimes,  2  GUI  &  J.  (Md.)  318;  Sutherland  v.  Sutherland,  69  m. 
481;  Stanwood  t.  Dunning,  14  Me.  290;  Smith  y.  McCarty,  119  Mass.  519; 
Dtoi^asa  t.  Dickson,  11  Rich.  Law  (S.  C.)  417.  Such  seteln  la  good  as  against 
itzangen,  though  It  be  tortious.  Randolph  t.  Doss,  8  How.  (Miss.)  206;  Ed- 
moDdwn  t.  Welsh,  27  Ala.  578. 

••  Fontaine  t.  Sayings  Inst.,  57  Mo.  SBSL 

MMajbony  y.  Brlen,  15  Pet  21;  King  y.  Stetson,  U  Allen  (Mass.)  407; 
Hdbnok  y.  Finney,  4  Mass.  506;  Stow  y.  Tlfft,  15  Johns.  (N.  Y.)  458;  Omtes 
T.  Gheeyer,  1  Oow.  (N.  Y.)  460;  Wheatl^s  Heirs  y.  Oalhonn,  12  Leigh  (Va.) 
2M;  Sedrli^t  y.  Moore,  4  Leigh  (Va.)  80;  Ragsdale  y.  01>a7,  1  Ma  App. 
R^^r,  363;  Gtlggs  y.  Smith,  12  N.  J.  Law,  22;  Grafts  y.  Qrafts,  2  McGord  (S. 
a)  54;  Ratdlfle  y.  Mason,  92  Ky.  190,  17  S.  W.  438;  Mooire  y.  Bsty,  5  N.  H. 
tf9.  But  see  McGkore  y.  Harris,  12  R  Mon.  (E:y.)  261;  Bawlings  y.  Lowndes, 
M  Md.  680;  BuUer  y.  Thamborg,  ISI  Ind.  237,  80  N.  BL  1073;  Jefferles  y. 
FM,  43  S.  O.  48^  20  S.  B.  765.  The  mortgage  may  be  to  a  third  penon. 
ffloin  y.  Gtauk,  63  Md.  580;  Johnson  y.  Plume,  77  Ind.  166;  Kittle  y.  Van 
Dt^:,  1  Sandf.  Oh.  76;  Boosh  t.  Biffler,  39  W.  Va.  638,  20  S.  B.  663.  And  the 
oMrtgage  sugr  eren  be  on  another  parcel  of  land  which  Is  acquired  as  a  part 
•f  the  same  transaetlcMn.    Adams  y.  HOI,  29  N.  H.  202. 

••  SntlUr  y.  FoKgey,  1  Gow.  (N.  Y.)  89;  Troett  y.  Funderbnrk,  93  Ga.  686,  20 
&  B.  260L  nere  must  be  natnral  death;  dyfl  death  will  not  glye  dower. 
Wosldridge  t.  Loeas*  7  B.  Mon.  (Ky.)  49;  Platner  y.  Sherwood,  6  Johns.  Oh. 
(N.  I.)  129.  Li  a  few  states  dlyoroe  makes  the  right  to  dower  consummate.  1 
Stfan.  Am.  8t  Law,  |  6251  A  (1).  So  an  assignment  for  creditors.  Wright  y. 
G^Tln,  86  Ind.  128.  And  In  two  states  judicial  sale  of  the  husband's  hinds.  1 
Stlm.  Am.  St  lAw,  I  8204.  And  see  KeUey  y.  Canary,  129  Ind.  460,  29  N.  E. 
11;  WhItMy  y.  Marshall,  138  Ind.  472,  37  N.  B.  964;  HofTmaster  y.  Ogden,  135 
iDd.  en,  85  N.  BL  512.  Contra,  Gatewood  y.  Tomllnson,  113  N.  C.  312.  18  S.  7& 
31& 
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SAME— IN  WHAT  ESTATES. 

60.  A  widow  has  dower  at  common  law  in  the  husband's 
estates  of  inheritance,  provided  the  following^  con- 
ditions concur : 

(a)  In  many  states  the  land  mnst  be  capable  of  bene- 

ficial enjoyment  as  a  life  estate  (p.  87). 

(b)  The  estate  mnst  be  one  which  issue  of  the  wife  could 

inherit  (p.  88). 

(c)  The  estate  must  not  be  terminated  by  the  happening 

of  a  contingency  (p.  88). 

(d)  At  conunon  law  the  husband  must  have  the  legal 

title ;  but  there  is  dower  in  equities  of  redemption, 
and  in  many  states  in  all  equitable  estates,  by  stat- 
ute (p.  89). 

(e)  The  husband  must  be  seised  in  possession,  not  in 

expectancy  (p.  91). 

(f )  The  estate  must  not  be  one  in  Joint  tenancy  (p.  92). 

JSsiaUs  of  InherUance. 

Since  dower  is  a  eoatinaatioii  of  the  husband's  estate,  it  is  nec- 
essary that  he  have  an  estate  of  inheritance;  tliat  is,  a  fee  simple 
or  a  fee  taiL**  There  will  be  dower  in  a  fee  tail,*^  eren  though 
the  estate  be  at  an  end,  by  failure  of  heirs,  at  the  husband's 
death.**  There  is  no  dower,  however,  where  an  estate  tail  is  by 
statute  ehanged  into  a  life  estate  and  a  remainder.**  Nor  is  a 
widow  dowable  of  her  husband's  life  estates,^**  except  where  an 

* 

M  Jolmson  T.  Jse6b»  U  Bosh  (KjO  MO;  Ctaw  ▼.  Ohew,  1  Md.  163. 

•T  But  not  in  Kentucky.    Gkn.  St  1888,  p.  627,  c  50,  art  4,  |  2. 

••  Smith's  Appeal,  23  Pa.  St  9;  Moody  t.  King,  2  Btns-  447;  Northeot  t. 
Wliipp,  12  B.  Mon.  (Ey.)  66. 

••  TrnmlKill  t.  TnunbuU,  149  MasB.  200,  21  N.  EL  366.  And  see  Edwards  t. 
Bibb,  64  Ala.  «r6. 

1*0  Qfllis  Y.  Brown,  6  Cow.  (N.  Y.)  388  (per  autre  Tie);  EnM^erbacker  t. 
Seymour,  46  Barb.  (N.  Y.)  196;  In  re  Watson's  Estate,  139  Pa.  St  461,  22  AtL 
638;  Thompson  t.  Vance,  1  Mete  (Ky.)  669;  Edwards  t.  Bibb,  64  Ala.  476; 
Alexander  y.  Onrnilngham,  5  Ired.  (N.  a)  4S$0;  Kenyon  t.  Kenyon,  17  R.  I.  539, 
23  AtL  101,  and  24  AtL  787. 
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estate  per  autre  Tie  is  made  an  estate  of  inheritance.^*^  Where  a 
long  term  of  jears  is  given  the  character  of  a  fee  simple,  there 
is  a  right  to  dower,^*'  but  in  no  other  case  can  there  be  dower  in 
an  estate  for  years.*  ♦• 

Sama-'JDower  m  Hents. 

As  will  be  seen  in  another  place,  the  hnsband  may  hare  estates 
in  the  rents  issuing  out  of  land,  the  same  as  he  may  in  the  land 
itKlf ;  and  the  rule  as  to  dower  is  the  same.  If  the  husband  is 
owner  of  a  rent  in  fee  or  in  tail,  the  widow  can  have  her  dower  in 
it;  *•*  but  not  if  it  is  merely  for  life.***  On  the  other  hand,  if  the 
hnsband  grants  to  another  an  interest  in  land,  and  reserves  a  rent, 
she  will  take  her  share  of  the  rent  as  an  incident  of  the  dower 
which  she  takes  in  the  land  itself.*** 

Lands  CbpaUe  of  EnjcyvnenL 

The  dower  right  attaches  only  to  real  property,^*^  and  not  to  all 
kinds  of  realty  even;  txx  instance,  in  many  states  dower  is  not 
giTen  in  wild  lands,  because  to  clear  them  for  cuttiyation  would  be 
waste,***  and  cause  their  forfeiture.    For  the  same  reason  a  widow 

iM  See  ante,  pp.  86,  07.    And  see  StuU  t.  Qialiam,  00  Axk.  4A1,  31  &  W.  4& 

i»s  1  stiin.  Am.  St  Law,  |  8218. 

iM  Gaunt  t.  Walnman,  8  BUi«.  N.  a  6S;  I^MU^^tf  ▼.  Stanler,  1  Md.  CSh.  80; 
Goodwin  t.  Goodwin,  33  Oonn.  314;  Whitmfare  t.  Wrisbt,  22  S.  a  440. 

1M2  BL  Oomm.  132;   1  Serlb.  Dower  C2d  Bd.)  373. 

!••!  Saib.  Dower  (2d  Bd.)  374;  Oo.  litt  32a. 

iM  Ox  litt  32a;  StooglitQn  v.  Leigli,  1  Taunt  402;  Bland,  CSIl,  m  GbaseTs 
Que,  1  Bland  (Md.)  227;  Weir  T.  mOe,  4  Lnd.  Bq.  (N.  a)  204;  Heibert  t. 
Wnn,  7  Cruicb,  370. 

i*T  HaUett  T.  HaDett,  8  Ind.  App.  SOS,  81  N.  B.  740;  Brackett  ▼.  Leftghton,  7 
Me.  883;  Bnckertdge  t.  Ingram,  2  Yes.  Jr.  062.  Tbie  tenn  "widow's  thirds,** 
dHrfgnatfws  her  share  of  the  hosband's  pecsonal  estate,  is  sometimes  applied  to 
dower. 

iM  Conner  t.  Shephefd,  15  Mass.  184;  W^b  t.  Townoend,  1  Pick.  (Mass.) 
21;  White  t.  Ontier,  17  PidL  (hlaas.)  248;  Johnson  t.  Perle7»  2  N.  H.  56;  Knhn 
T.  Katar,  14  Me.  400.  But  see  Shattock  t.  Gragg,  23  Pick.  (Mass.)  88;  White 
▼.  WlOis,  7  Pick.  (Mass.)  148;  Mosher  ▼.  Mosher,  15  Me.  371;  Sterens  t. 
Owen,  25  Me.  94;  liothrop  y.  >y)ster,  51  Me.  367.  Tills  is  not  true  where  dnr- 
iDg  wild  lands  is  not  waste.  ADen  t.  McCoy,  8  Ohio,  418;  Schnebly  t.  Schneb- 
l7.  26  SL  116;  Brown  v.  RiehaTds,  17  N.  J.  Bq.  82;  Oaapbdl's  Osse,  2  Doi«. 
(Mich.)  141;  Chapmaa  t.  Schroeder,  10  Ga.  820L;  Hlrkman  t.  Inrine^  Heirs, 
8  Dana  (Ej.)  12L 
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is  not  dowable  of  minesy  anlees  tbey  are  open,  to  that  she 
work  them.*** 

Inheritance  hy  Issua 

Dowep  attaches  only  to  those  estates  of  the  husband  which  issue 
of  the  wife,  if  bom,  might  inherit***  Thus,  if  an  estate  is  giren  to 
a  man  and  his  heirs  begotten  on  the  body  of  his  wife,  B.,  a  sabse- 
quent  wife  could  not  hare  dower,  because  her  issue  could  in  no 
case  inherit  the  estate.  But  it  is  not  necessary  that  the  wife  hare 
issue  bom,  nor  need  there  be  a  physical  ability  to  bear  offspring.*** 
Dower  thus  differs  from  curtesy,  for  which  birth  of  issue  is  neo- 
essary.*** 

Determinable  Estates* 

Dower  attaches  to  determinable  estates,***  but  is  defeated  by 
the  happening  of  the  event  which  terminates  the  estate.***  If 
this  occurs  bef<»e  the  husband's  death,  dower  never  becomes  ccm- 
summate;  if  after  his  death,  the  enjoyment  of  the  land  assigned 
as  dower  is  cut  off. 

!••  Stoui^toD  V.  Leigli,  1  Taunt  402;  Lenfers  v.  Henlre,  73  m.  406;  Goates 
V.  Cbeever,  1  Cow.  (N.  Y.)  460;  Billings  v.  Taylor,  10  Pi<^  (Masa.)  400; 
Moore  v.  RoUins,  45  Me.  403;  Hendrix  v.  McBetb,  61  Ind.  473;  ct  Black  v. 
Mining  Ca,  48  Fed.  548.  But  see,  as  to  mining  leases,  Seager  v.  McGabe, 
82  MldL  186»  62  N.  W.  298;  Prlddy  v.  Griffltli,  160  lU.  500,  37  N.  B.  888. 
There  la  no  dower  in  a  mining  claim.  Blade  v.  Mining  Gc,  8  O.  G.  A.  312,  52 
Fed.  858. 

ii«  Spangter  v.  Stanler,  1  Md.  Cai.  36;  Butler  v.  Gbeatloun,  8  Baab  (Ky.)  584. 

ill  Go.  Litt  40a;  1  Scrilx  Dower  (2d  Bd.)  227.  At  common  law  the  widow 
must  be  at  least  nine,  as  wcMnen  have  become  mothers  at  that  age,  but  a 
woman  is  never  presumed  to  be  too  old  to  bear  cfadlcb-en.  2  BL  Gomm.  131;  1 
Scrib.  Dower  (2d  AL)  228. 

ii«  Ante,  p.  78. 

lis  Such  aa  estates  upon  condition  or  limitation.    See  post,  p.  168. 

ii«  Beardtfee  v.  Beardriee,  5  Baib.  (N.  T.)  824;  Oieene  v.  BeyiKAds,  72 
Hxm,  565,  25  N.  Y.  Si^ip.  625;  Peay  v.  Peay,  2  BldL  Bq.  (S.  a)  408;  Moore 
V.  Bsty,  5  N.  H.  468;  Jackson  v.  Kip,  8  N.  J.  Law,  241;  Northcot  v.  Whlpp, 
12  B.  Moil  (Ey.)  66.  That  there  is  dower  in  a  fee  subject  to  an  executory 
devise,  see  Moody  v.  King,  2  Bing.  447;  WeUer  v.  WeUer,  28  Barb.  (N.  Y.) 
588;  Ghirk  v.  CHark,  84  Hun,  362,  32  N.  Y.  Supp.  325;  Bvana  v.  Bvans,  8 
Pa.  8t  180.  Pollard  v.  Steughter,  82  N.  G.  72;  BCiUedge  v.  Lamar,  4  De- 
savs.  Bq.  (S.  a>  617;  Jones  v.  Hughes,  27  Grat  (Va.)  660;  Medley  v.  Medley, 
Id.  66&    Gontra,  Bdwards  v.  Bibb,  54  Ala.  475. 
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EguitdUe  jEataiea. 

At  commoii  law,  equitable  estates  are  not  subject  to  dower;*** 
Imt  the  rule  has  been  changed  in  many  states  by  statute.***  Dow- 
er attaches  to  estates  executed  by  the  statute  of  usea.**^  In  either 
ease,  the  estate  must  be  of  the  same  quantity  as  required  for  legal 
estates;  **'  and,  if  the  husband  is  a  bare  trustee  of  the  legal  title, 
his  wife  has  no  dower.*** 

Same—MortffOffes. 

The  widow  of  a  mortgagee  has  no  dower  in  the  mortgaged  prem- 
ises unless  the  estate  has  become  absolute  by  foreclosure.***  Ex- 
cept as  changed  by  statute,***  the  widow  of  one  who  has  given  a 
mortgage  during  coverture  in  which  she  has  not  joined  has  dower 
oat  of  the  whole  estate;  ***  but,  when  she  has  joined  in  the  mort- 
gage,*** or  it  was  executed  by  the  husband  before  marriage,**^ 

lis  GhapUn  y.  Gbaplin,  3  P.  Wins.  229;  Blakeney  ▼.  Ferguson,  20  Aric  547; 
OnCy  T.  Bay,  18  B.  Mon.  (Ky.)  107;  Steele  v.  Carroll,  12  Pet  201;  WHUams 
V.  Barrett,  2  Cnuudi,  a  C  673,  Fed.  Gas.  No.  17,714;  Hamlin  v.  Ebimlln,  19 
Me.  141;  Bottomley  t.  Fairfax,  Prec  Ch.  836;  Maybnrry  y.  Brioi,  16  Pet  21; 
Crawl  y.  Harrinston,  S3  Neb.  107,  49  N.  W.  1118. 

ii«  1  Stim.  Am.  St  Law,  f  8212;  1  Share.  &  B.  Lead.  Gas.  Real  Prop.  812; 
1  Sctib.  Dofwer  (2d  Ed.)  401;   5  Am.  &  Bng.  Bnc.  Law,  895. 

iiT  See  post  p.  253;  1  Scrib.  Dower  (2d  Bd.)  886;  BoMson  y.  Oodman,  1 
SsBcn.  121,  Fed.  Caa.  No.  11,970. 

lit  Davenport  y.  Fairar.  2  IlL  314;  Stroop  y.  Stronp,  140  Ind.  179,  89  N. 
I.  864.  And  see  Tink  y.  Walker,  148  m.  284^  86  N.  B.  765.  Ckmtra,  Ph^pa  y. 
Phelpa,  143  N.  Y.  197, 88  N.  B.  280. 

!»•  lUbison  y.  Codman,  1  Snmn.  121,  Fed.  Oaa.  11,970;  De  Eusb  y.  Brown, 
S  OlikH  412;  Bartlett  y.  Gonge,  6  B.  Mon.  (Ky.)  152;  Oowman  y.  Hall,  8 
Gffl  it  J.  (Md.)  398;  Cooper  y.  WUtney,  3  HIU  (N.  Y.)  95;  Bagadale  T.  ODay, 
1  Mo.  App.  Rep'r,  863;   Noel  y.  Jeyon,  Freem.  Gh.  48. 

!<•  Fostar  y.  Dwinel,  49  Me.  44;  Olttenden  y.  Jobnson,  11  Ark.  94;  Reed 
T.  Slieiriey,  6  Yt  602;  Waller  y.  WaUer'a  Adm'r,  83  Grat  (Va.)  83;  Weir  y. 
TMe,  4  Ired.  Bq.  (N.  G.)  264;   Cooper  y.  Whitney,  3  Hill  (N.  Y.)  96. 

iti  1  stlm.  Am.  St  Law,  |  3213. 

m  Wedse  y.  Moore,  6  Cash.  (Mass.)  8. 

»s  One  y.  Garst  1(XS  IlL  342;  Smitb  y.  BnstlB,  7  GreenL  (Me.)  41;  Bfanta 
T.  Boduman,  1  Md.  Ch.  202;  Glenn  y.  <31ark,  58  Md.  680;  State  Bank  y.  Hln- 
tOQ*  21  Ohio  St  600;   Schweitzer  y.  Wagner  (Ky.)  22  &  W.  888. 

i>«  OuU  T.  Botman,  7  Me.  102;  Holbrook  y.  Finney,  4  Biaaa.  666;  Denton 
f .  Nanny,  8  Barb.  <N.  Y.)  618;  Heth  y.  Cocke,  1  Band.  (Va.)  844.  Ba'  40^ 
Shape  f.  Schaffner,  140  UL  470,  80  N.  B.  872. 
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she  takes  her  dower  subject  to  the  mortgage;  *••  and  if  the  mort- 
gage is  foreclosed  either  before  or  after  the  husband's  death,  she 
has  dower  in  the  snrplns  proceeds  of  the  sale.^**  The  widow  has 
a  right  to  have  the  mortgage  paid  off  out  of  the  husband's  per- 
sonal estate.  ^'^    The  common-law  rule  not  allowing  dower  in  equi- 

i>*  Hants  y.  Buchanan,  1  Md.  Gh.  202;  Holmes  T.  Book,  1  Ohio  N.  P.  6& 
But  not  whoi  a  grantee  has  assumed  the  mortgage,  she  not  joining  in  the  con- 
Teyance  to  him.  McCabe  y.  Swai),  14  Allen  (Mass.)  188.  Dower  is  also  sub- 
ject to  a  yendor's  lien  for  the  purchase  price;  Williams  y.  Woods,  1  Humph. 
(Tenn.)  406;  Crane  y.  Palmer,  8  Blackf.  (Ind.)  120;  McGlure  y.  Harris,  12  B. 
Mon.  (Ej.)  261;  Emcott  y.  Welch,  2  Bland  (Md.)  242;  Warner  y.  Van  Alstyne, 
3  Paige  (N.  Y.)  513;  Johnson  y.  Cantrell,  92  Ky.  69,  17  S.  W.  206.  Or  a  Judg- 
ment recoyered  against  the  husband  before  marriage,  where  a  judgment  Is  a 
lien.  Bobbins  y.  Bobbins,  8  Blackf.  (Ind.)  174;  Trustees,  etc.,  of  Queen  Annes 
Go.  y.  Pratt,  10  Md.  5;  Brown  y.  Williams,  31  Me.  403;  Sandford  y.  MrTiWin. 
3  Paige  (N.  Y.)  117.  But  see  Ingram  y.  Morris,  4  Har.  (DeL)  111.'  Or  a  cbarge 
created  by  a  testator  on  lands  deyised  to  the  husband.  Shlell  y.  Sloan,  22  8.  C. 
151.  But  dower  Is  superior  to  a  mechanic's  lien  for  buHdlngs  on  the  husband's 
land.  Bishop  y.  Boyle,  9  Ind.  169;  Van  Vronker  y.  Eastman,  7  Mete  (Mass.) 
1S7;  ShaelTer  y.  Weed,  3  Oilman  (BL)  511;  Pifer  y.  Ward,  8  Blackf.  (Ind.) 
262.  Contra,  Nazareth  Ldterary  &  Beneyolent  Institute  y.  Lowe,  1  R  Mon. 
(Ky.)  257. 

it«  nnger  y.  Letter,  32  Ohio  St  210;  Ketchum  y.  Shaw,  28  Ohio  St  008; 
Titus  y.  Neilson,  5  Johns.  Oh.  (N.  Y.)  452;  Hartshome  y.  Hartshome,  2  N.  J. 
Ski.  349;  Hawley  y.  Bradford,  9  Paige  (N.  Y.)  200;  Thompson  y.  Cochran,  7 
Humph.  (Tenn.)  72;  Blathews  y.  Duxjee,  45  Barb.  (N.  Y.)  60;  Oulyer  y.  Har- 
per, 27  Ohio  St  464;  Vreeland  y.  Jacobus,  19  N.  J.  Bq.  231;  Jennison  y.  Hap- 
good,  14  Pick.  (Mass.)  345.  When  foreclosure  occurs  before  the  death  of  the 
husband,  the  wife's  right  in  the  surplus  will  be  secured  to  her  by  its  inyest- 
ment  Denton  y.  Nanny,  8  Barb.  (N.  Y.)  618;  Yartie  y.  Underwood,  18  Barb. 
(N.  Y.)  661;  De  Wolf  y.  Murphy,  11  R  I.  630;  Vreeland  y.  Jacobus,  19  N.  J. 
Bg.  231.  Contra,  Newhall  y.  Bank,  101  Mass.  428.  In  certain  states  this  ric^t 
Is  giyen  by  statute.    1  Stim.  Am.  St  Law,  f  3216. 

itT  Hawley  y.  Bradford,  9  Paige  (N.  Y.)  200;  Jennison  y.  Hapgood,  14  Pick. 
(Mass.)  345;  Henagan  y.  HarUee,  10  Rich.  Bq.  (S.  C.)  285;  Oaioon  y.  Oooper, 
63  N.  a  386;  Manta  y.  Buchanan,  1  Md.  Ch.  202.  Ckmtra,  Peekham  y.  Had- 
woi,  8  R.  I.  160.  The  right  does  not  exist  against  creditors,  CSreecy  y.  Peazce, 
09  N.  0.  67;  Rosslter  y.  Cossit,  15  N.  H.  38;  nor  when  the  mortgage  was  as- 
sumed by  the  husband,  CSampbeU  y.  Campbell,  30  N.  J.  Bq.  415.  The  right  to 
giyen  ^  statute  in  Vermont  R.  L.  1880,  |  2218;  1  Stim.  Am.  St  Law,  |  8214. 
Where  the  husband  dies  seised  of  the  equity  of  redemptUm,  the  widow  may  re- 
quire redemption  out  of  the  assets.  King  y.  King,  100  Mass.  224;  Mathewson 
y.  Smith,  1  R.  I.  22;   Henagan  y.  Harllee,  10  Rkh.  Bq.  (S.  O.)  285. 
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table  estates  does  not  hold  in  the  United  States  as  to  equities  of 
redemption^***  Therefore  the  widow  has  a  right  to  redeem  *••  by 
eontribnting  her  share  of  the  mortgage  debt.^*®  If  the  holder  of 
the  equity  of  redemption  does  not  redeem,  she  can  redeem  from  the 
mortgagee  only  by  paying  off  the  whole  incumbrance.*** 

Estates  in  Eaepectcmcy^ — Dower  out  of  Dower. 

When  the  husband  has  only  a  remainder  or  a  reversion  after  an 
existtug  freehold  estate,  there  is  no  dower,  because  he  is  not 
seised.***     Of  course,  if  the  preceding  estate  determines  during 

iitMaimixig  t.  Laboree,  83  Me.  343;  Walker  t.  Giiswold,  6  Pick.  (Mass.) 
416;  Hinchman  y.  StUea,  0  N.  J.  Eq.  361;  Smith  T.  SnstlB,  7  Me.  41;  Baton  ▼. 
SimondB,  14  Pick.  (Mass.)  98;  BumJl  t.  Bender,  61  Mich.  608,  28  N.  W.  731; 
Whitehead  t.  Middleton,  2  How.  (Miss.)  692;  Heth  t.  Gocke,  1  Band.  (Ya.)  344; 
Woods  T.  WaUace,  30  N.  H.  384;  Swaine  y.  Perine,  5  John&  Ch.  (N.  Y.)  482; 
Roan  y.  Holmes,  32  Fla.  295,  13  South.  339. 

istDayls  y.  WetbereU,  13  AUra  (Mass.)  60.  The  right  extends  to  mortgages 
bj  the  husband  before  marriage,  Wheeler  /.  Morris,  2  Bosw.  (N.  Y.)  524;  Ooles 
v.  Goles,  15  Johns.  (N.  Y.)  319;  and  to  purchase-money  mortgages,  MUls  y.  Van 
Voorhies,  20  N.  Y.  412. 

i»*Nofft8  y.  Kofis,  29  IlL  App.  301;  Swaine  y.  Perine,  5  Johns.  Cti,  (N.  Y.) 
482;  Ben  y.  Mayor,  etc,  10  Paige  (N.  Y.)  49;  Cox  y.  Garst,  105  111.  342;  NOes  y. 
Nye,  13  Mete  (Mass.)  135;  Gibson  y.  C^rehore,  5  Pick.  (Mass.)  146;  Woods  y. 
WaUace,  30  N.  H.  384;  Oass  y.  Martin,  6  N.  H.  25;  Bichardson  y.  SkoUteld,  45 
Me.  386;  Slmonton  y.  Gray,  34  Me.  50l  But  see  Shope  y.  Schalfner,  140 
UL  470,  30  N.  E2.  872.  For  the  method  of  computing  his  share,  see  Swaine  y. 
Ferine,  5  Johns.  C!h.  (N.  Y.)  482;  Gibson  y.  Grebore,  5  Pick.  (Mass^  146.  When 
the  mortgage  is  paid  by  the  husband  or  by  any  other  person  in  his  place,  the 
mortgage  Is  extlngoiahed,  so  that  the  widow  is  not  required  to  contribute.  Bol- 
ton ▼.  Ballard,  13  Mass.  227;  Snow  y.  Steyens,  15  Mass.  278;  Barker  y. 
Parker,  17  Mass.  564;  Hildreth  y.  Jones,  13  Mass.  526;  Jennison  y.  Hapgood, 
14  Pick.  (Mass.)  345;  Hastings  y.  Steyens,  9  Fost  (N.  H.)  564;  Young  y.  Tar- 
beD,  37  Me.  509;  Mathewson  y.  Smith,  1  R.  L  22;  Walker  y.  Gilswold,  6  Pick. 
(Mass.)  416;  Hobbs  y.  Haryey,  16  Me.  80;  Smith  y.  Stanley,  37  Me.  11;  Run- 
yan  ▼.  Stewart,  12  Barb.  (N.  Y.)  537;  Harrison  y.  Eldridge,  7  N.  J.  Law»  392. 
QL  McArthnr  y.  Porter,  1  Ohio,  09. 

»i  Wheeler  y.  MOTria,  2  Bosw.  (N.  Y.)  524;  Peabody  y.  Patten,  2  Pi<^ 
(Mass.)  517;  McCabe  y.  B^ow8»  7  Gray  (Mass.)  148;  Van  Duyne  y.  Thayre, 
14  Wend.  (N.  Y.)  233. 

iM  See  post,  p.  27a 

iM  Durando  y.  Durando,  23  N.  Y.  381;  Green  i,  Putnam,  1  Barb.  (N.  Y.) 
500;  Apple  y.  Apple,  1  Head  (Tom.)  348;  Gocke's  Bx'r  y.  PhUips,  12  Leigh 
(Va.)  24S;  (Sardner  y.  Greene,  5  B.  L  104;  Bldredge  y.  Torrestal,  7  Mass.  263; 
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coTertnre,  and  the  hnsband  is  let  into  possession,  dower  attaches.^'^ 
Where  the  intervening  estate  is  a  mere  chattel  interest,  snch  as  a 
term  of  years,  dower  attaches  because  the  hnsband  is  seised.^** 
The  exclusion  of  dower  from  estates  in  expectancy  gives  rise  to 
the  mle  that  there  can  be  no  dower  ont  of  dower.  For  instance, 
lands  descend  or  are  devised^*®  to  a  son,  subject, to  a  right  of 
dower  in  his  mother.  If  the  son  dies  before  the  mother,  his  wife 
cannot  have  dower  out  of  the  lands  assigned  as  the  mother's  dow- 
er.^** If  the  junior  widow's  dower  is  first  assigned,  her  right  is 
only  suspended  by  a  subsequent  assignment  to  the  mother;  and,  if 
the  mother  dies  first,  the  son's  widow  may  re-enter  upon  the  part 
taken  from  her.*'* 

Jamt  Eatdtes, 

In  a  joint  tenancy,* ••  the  possibility  of  survivorship  in  the  co- 
tenants  prevents  dower  from  attaching.***  This,  of  course,  does 
not  apply  when  the  husband  has  survived  his  co-tenants,  or  there 
has  been  partition  of  the  estate.***    In  some  states  statutes  have 

BrookB  V.  Everett,  13  AUen  (Mass.)  457;  Otis  v.  Parshley,  10  N.  H.  403;  FIsk 
▼.  Eastman,  5  N.  H.  240;  KeUett  v.  Shepard,  139  lU.  433,  28  N.  E.  751,  and  34 
N.  E.  254;  Arnold's  Heirs  v.  Arnold's  Adm'r,  8  B.  Mon.  (K7.)  202;  Butler  v. 
Cheatham,  8  Bush  (Ky.)  694;  Young  v.  Morebead,  94  Ky.  006,  23  B.  W.  511. 
But,  If  the  husband  purchases  the  prior  estate,  the  wife  wiU  have  dower.  Homae 
V.  Jackson,  50  N.  Y.  161.  By  statute,  In  Ohio,  dower  Is  given  in  reverrioas  and 
remainders.   1  Stlm.  Am.  St  Law,  1 3211. 

it4 1  Scrib.  Dower  (2d  Ed.)  321. 

!••  Boyd  V.  Hunter,  44  Ala.  705{   Sykes  v.  Sykes,  49  Miss.  190. 

i««  Robinson  v.  MiUer,  2  B.  Mon.  (Ky.)  284.  If  he  take  them  \tj  purchase, 
the  rule  is  dilferait  Oo.  Litt.  31a;  In  re  Oregler,  1  Barb.  (N.  YJ  698.  But 
cf.  Durando  v.  Durando,  23  N.  Y.  331. 

i«Y  Reynolds  v.  Reynolds,  5  Paige  (N.  Y.)  161;  Safford  v.  Saftord,  7  Paige 
(N.  Y.)  269;  Bear  v.  Snyder,  11  Wend.  (N.  Y.)  692;  Qe&t  v.  HambUn,  1 
OreenL  (Me.)  54;  Manning  v.  Laboree,  38  Me.  843;  Reltxel  v.  Bckard,  65  N. 
a  673;  Carter  v.  McDaniel,  94  Ky.  664,  23  S.  W.  507;  Peckham  v.  Hadwen, 
8  R.  L  160;  Gterdner  v.  Greene,  5  R.  L  104.  But  possession  under  a  right 
of  quarantine  does  not  prevent  the  heir's  widow  taking  dower.  NuU  v.  How- 
^  111  Ma  273,  20  S.  W.  24. 

Its  Steele  v.  La  Frambois,  68  HL  456;   In  re  Oregier,  1  Baib.  CSh.  (N.  YJ  698. 

IS*  See  post,  p.  333. 

i«t  Mayburry  v.  Brlen,  15  Pet  21;  (}ockilU  v.  Aiaistitmg,  31  Aric  580;  Bab- 
bitt V.  Day,  41  N.  J.  Bq.  392,  5  AtL  276;   Reed  v.  Kennedy,  2  Strob.  (S.  G.)  67. 

i«i  1  Scrib.  Dower  (2d  Ed.)  337.    But  a  sale  by  one  tenant  of  his  Interest  Is 
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abolished  suryiyorship,  and  so  giyen  dower  in  joint  tenancies;  in 
MnoB,  it  has  been  expresslj  granted.^**  Dower  is,  howeyer^  an 
incident  of  estates  in  oo-parcenary  ^*'  and  in  common.^^^  If  par- 
titioD  is  made  of  snch  an  estate,  the  right  of  dower  no  longer  ex- 
ists in  the  whole  land,  bnt  merely  in  the  porticm  set  apart  to  the 
hosband.^^' 

Same-'Ibrtnersh^  Lands. 

Equity  regards  lands  held  by  a  partnership  as  personalty,  and 
the  widow  of  a  deceased  partner  has  dower  only  in  his  share  of  the 
Ann  realty  which  is  left  after  the  debts  are  ~»*-'  **• 


not  such  partition  as  giyes  his  wife  dower.  Mayburry  ▼.  Brien,  15  Pet  21; 
OoekzillT.  Annstrong,  81  Ark.  580;  Babbitt  t.  Day,  41  N.J.  Bq.  382, 5  ▲tL  275. 

i4s  1  Stim.  Am.  8t  Law,  H  1S71,  82U;  1  Scrlb.  Dower  (2d  Bd.)  388;  Weir 
f.  Ttte,  4  Ired.  Eq.  (M.  a)  264;  Dayis  y.  Logan,  9  Dana  (Ky.)  186. 

i4t  Joordan  y.  Haimn,  56  N.  Y.  Super.  Gt  R.  186,  3  N.  T.  Snpp.  641;  Baker 
T.  Leibert,  125  Pa.  St  106,  17  Atl.  236;   1  Scrib.  Dower  (2d  Ed.)  341. 

144  Hanrffl  y.  Holkmay,  24  Ark.  19;  Rosa  y.  Wilson,  58  Ga.  249;  French 
T.  Lord,  69  Me.  537;  Hill  y.  Qregory,  56  Miss.  841;  Smith  y.  Smith,  6  Lana. 
(N.  Y.)  313;  Hndsen  y.  Steere,  9  R.  L  106;  Dayis  y.  Bartholomew,  8  Ind.  485, 

iM  Potter  y.  Wheder,  18  Mass.  504;  Wilkinson  y.  Parish,  8  Paige  (M.  Y.) 
6S3;  Totten  y.  Stnyyesant,  8  Edw.  Ch.  (N.  Y.)  600;  Lee  y.  Llnd^  22  Mo. 
202;  Mofiher  y.  Moaher,  82  Me.  412;  Lloyd  y.  Conoyer,  26  N.  J.  Law,  47; 
Doektermann  y.  Elder,  27  Wkly.  Law  BaL  195;  Holley  y.  Oloytf,  86  S.  C. 
401,  15  Si.  B.  605.  So  a  sale  in  partitkm  diyests  the  wife's  whole  interest 
Weayer  ▼.  Greag,  6  Ohio  St  547.  But  see  Cobnm  y.  Herrington,  114  IlL  KH, 
2S  N.  K  478;  Dehoney  y.  Bell  (Ky.)  80  &  W.  40a 

14C  Simpson  y.  Leech,  86  lU.  286;  Hale  ▼.  Plommer,  6  Ind.  121;  Oampbell 
T.  Guspbell,  80  N.  J.  Eq.  415;  Dyer  y.  CktsA^  5  Mete  (Mass.)  562;  Mowry  y. 
Bradley,  11  R.  I.  370;  Free  y.  Beatley,  95  Mich.  426,  54  N.  W.  910;  Dawson 
T.  PaxsoBS,  10  Misc.  Rep.  428,  31  N.  Y.  Snpp.  78;  Ridddl  y.  Ridd^  86  Hnn, 
482,  33  N.  Y.  Snpp.  99;  Parrish  y.  Pazrish,  88  Ya.  529,  14  S.  B.  825;  Deering 
T.  Kerfoot'8  Bz'r,  89  Va.  491,  16  S.  E.  671;  Young  y.  Thrasher,  115  Ma  222, 
21  B.  W.  1104;  Woodward-Hotanes  Go.  y.  Niidd,  58  MImL  286,  69  N.  W.  1010; 
H«lkni  7.  eutam,  66  Fed.  460.  Bat  see  Rateliffe  y.  Mason,  92  Ky.  190,  17  B. 
W.  488;  8Upp  y.  Sayder,  121  Mo^  16B»  26  &  W.  900;  Busies  y.  ABen,  66 
Tt  S6^  28  AIL  882. 
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BAJCS— QTTABAH  Ti  JH  JL 

6L  Quarantine  la  fhe  right  of  a  widow  to  remain  in  her 
hnaband'a  principal  manrion  house  after  his  death 
for  forty  daya. 

62.  The  duration  of  quarantine  has  been  extended  in  soncie 
atatee. 

At  common  law  a  widow  has  a  right,  called  her  '^quarantines'' 
to  remain  40  days  in  the  mansion  house  ^^^  of  the  husband.^^* 
Statutes  in  some  states  give  a  longer  time.^^*  In  several  she  can 
now  remain  until  her  dower  is  assigned.^**  The  right  can  only  be 
claimed  as  to  property  of  which  the  widow  is  dowable.^*^  She 
can  lease  ^'^  the  premises,  but  her  quarantine  right  is  not  sub- 
ject to  sale  on  execation.^*^    By  common  law  quarantine  was  for- 

147  In  some  states  the  right  has  been  extended  to  other  property  besides 
the  hoose.  1  Shars.  ft  B.  Lead.  Cas.  Real  Prop.  408;  1  Washb.  Real  Prc^. 
(5th  Ed.)  282;  Wearer  v.  Crenshaw,  6  Ala.  873;  Stewart's  Leasee  t.  Stewart, 
3  J.  J.  MaxBh.  (Ky.)  49;   Grimes  ▼.  Wilson,  4  Blackt  (Ind.)  831. 

i«s  Oakley  v.  Oakley,  30  Ala.  131.  The  right  ezlals  only  agatoat  those 
claiming  under  the  hnsband.     Tayl<v  t.  McCrac^ln,  2  BliLckt  (Ind.)  200. 

!«•  In  sevenl  it  is  now  one  year.  1  Stim.  Am.  St  Law,  |  3278;  1  Shars. 
ft  B.  Lead.  Gas.  Beal  Prc^.  408;   1  Washb.  Real  Prop.  (5th  Bd.)  282. 

i»o  1  stim.  Am.  St  Law,  |  3278;  1  Shars.  &  B.  Lead.  Gas.  Real  Prop.  403; 
1  Washb.  Real  Prop.  (5th  Bd.)  282;  White  ▼.  Clarke,  7  T.  B.  Mon.  (Ky-)  641; 
Pharis  V.  Leachman,  20  Ala.  662;  Rambo  v.  Bell,  3  (3a.  207;  Graham's  Heirs 
T.  Graham,  6  T.  B.  Mon.  (Ky.)  561;  Chaplin  y.  Simmons'  Heirs,  7  T.  B.  Mon. 
(Ely.)  337;  Stewart's  Lessee  t.  Stewart,  3  J.  J.  Marsh.  (Ky.)  48;  Robinson  t. 
MiUer,  1  B.  Mon.  (Ky.)  88. 

ifti  Harrison  v.  Boyd,  86  Ala.  203.  She  cannot  daim  quarantine  In  the 
wlK>le  of  a  house  held  in  common.  Collins  y.  Warren,  29  Mo.  236.  Bxc^t 
in  states  where  such  interests  are  made  subject  to  dowor,  quarantine  does 
not  extend  to  leas^old  estates.  Yoelckner  ▼.  Hudson,  1  Sandf.  (N.  Y.)  215; 
Pioala  ▼.  Campbell,  46  Ala.  35. 

iB>  WaUace  t.  Hall's  Heirs,  19  Ala.  367;  White  ▼.  (Clarke,  7  T.  B.  Mon.  (Ky.) 
641;  Graige  t.  Morris,  25  N.  J.  Ekj.  467.  Gf.  Doe  d.  Gaillaret  t.  Bernard,  7 
Smedes  ft  M.  (Misa)  319.    And  see,  contra,  St<dces  v.  McAIHstM*,  2  Mo.  168. 

!••  Cook  Y.  Webb,  18  Ala.  810.  She  need  not  pay  the  taxes  on  the  prem- 
ises. Branson  v.  Taney,  1  Dot.  Bq.  (N.  G.)  77.  And  see  Roach  t.  DayidBon, 
8  BreT.  (S.  CL)  80;   Bleecker  t.  Hennion,  23  N.  J.  Bq.  123. 
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felted  by  a  second  marriage/'^  bat  the  rale  is  otherwise  In  tills 
country.*'* 

SAMS— ASSIGNMENT. 

68.  Aflsignment  in  the  settinfir  out  to  the  widow  of  her 
share  In  the  husband's  lands.    It  is: 

(a)  Of  oommon  right,  which  is  an  assignment  of  a  life 

estate  in  one-third  by  metes  and  bounds. 

(b)  Against  common  right,  which  is  an  assignment  in 

some  other  maimer  by  consent  of  the  parties. 

Dower  consommate  before  assignm^it  is  not  an  estate,**^*  bat 
only  a  chose  in  action.**^  At  law  it  is  not  liable  for  the  widow's 
debts,***  nor  can  she  transfer  this  right,***  thoagh  a  transfer  may 
be  enforced  in  eqaity.**^  She  has  no  right  of  entry  antil  assign- 
ment,*** nor  can  she  hipig  partition.*** 

is«  2  Scrlb.  Dower  (2d  Ed.)  63. 

i«»  Shelton  v.  Carrol,  16  AJa.  14a 

i««  Blodget  y.  Brent,  3  Grasdi,  a  a  394,  Fed.  Oa&  Na  1,663;  B^jmolds  t. 
McGmy,  100  IlL  356;  Helsen  y.  Heisen,  146  DL  668,  84  N.  B.  607;  Soott  t. 
Howard,  3  Barb.  (N.  Y.)  319. 

iBT  Rayner  t.  Lee,  20  Mich.  384;  SommeiB  y.  Babli,  13  m.  483;  Wearer  y. 
Stnrterant,  12  R.  I.  537;   Downs  y.  Allen,  10  Lea  (Tenn.)  662. 

i««  6ooeh  y.  Atkins,  14  Mass.  378;  Petty  y.  Mailer,  16  B.  Men.  (Kj.)  691; 
Waller  y.  Mardns,  29  Mo.  26;  Blaln  y.  Harrison,  11  IlL  384;  SnmmerB  y. 
Babb,  13  m.  483;  Nason  y.  Allen,  6  GreenL  (Me.)  479;  Pennln^on's  Bx'rs  y. 
Yen,  11  Ark.  212.  Bnt  tbat  it  may  be  reached  l^  creditors'  bill,  see  Payne 
T.  Becker,  87  N.  T.  163;  Stewart  y.  McMartin,  5  Barb.  (N.  Y.)  438;  Tompkins 
T.  Fonda,  4  Paige  (N.  Y.)  448;  Thomas  y.  Simpson,  3  Pa.  St  60;  Shanpe  y. 
Shaupe,  12  Serg.  &  B.  (Pa.)  9;  Boltz  y.  Stdtz,  41  Ohio  St  540;  Dayison  y. 
WhitUesl^,  1  McArthnr,  163.    Ck>ntra,  Maxon  y.  Gray,  14  B^  L  64L 

lit  Snmmers  y.  Babb,  13  111.  483;  McDonald  y.  vf»nwth^  51  Fed.  73;  Blain  y. 
Harrison,  11  HI.  384;  Hoots  y.  Graham,  23  IlL  81;  Jackson  y.  Aspell,  20  Johns. 
(N.  Y.)  411;  SntUir  y.  Forgey,  1  Cow.  (N.  Y.)  89;  Oox  y.  Jagger,  2  0)w.  (N.  Y.) 
638;  Dfflcm,  C.  J.,  in  Huston  y.  Seeley,  27  Iowa,  198;  Parton  y.  Allison,  109  N. 
a  674^  14  &  B.  107;  Saltmaxsh  y.  Smith,  32  Ala.  404.  But  she  may  mortgage 
it  Ferty  y.  BnmeU,  14  Fed.  807;  Pope  y.  Mead,  99  N.  Y.  201, 1  N.  B.  671;  Herr 
T  Heir,  90  Iowa,  538,  68  N.  W.  897. 

!••  Strong  y.  Clem,  12  Ind.  37;   Parton  y.  AJliaon,  100  N.  a  674, 14  S.  B.  107. 

"1  JadoMm  y.  (n>onaghy,  7  Johns.  (N.  Y.)  247;  Sheafe  y.  O'Nell,  9  Mass. 
U;  PaxBODS,  a  J.*  in  Inhabitants  ol  Windham  y.  Inhabitants  of  Portland, 
iUMM.  387. 

i«>Beyiio]d8  T.  McCony,  100  DL  36B;  Coles  y.  Ooles,  16  Johns.  (N.  Y.)  819; 
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Awifffimeni  of  Common  RigM  and  againgt  Oomman  RighL 

Asedgnm^it  of  dower  of  common  right  is  where  the  widow's 
third  is  aet  oat  to  her  by  metes  and  bounds.^*'  She  mnst  be  giyen 
an  absolnte  and  nnconditional  life  estate  in  the  premises  as- 
signed.^^  Assignment  of  common  right  is  the  method  which 
mast  be  adopted  by  the  tenant  when  he  makes  the  assignment 
withoat  the  widow's  consent,^*'  or  by  the  sheriff  or  commission- 
ers on  the  order  of  the  coart.^^*  In  assignment  against  common 
right  the  widow  receiyes  some  other  share  in  lien  of  one-third  by 
metes  and  boands.^*^  This  kind  of  assignm^it  is  yalid  only  by 
consent  of  the  parties,^**  but  they  may  agree  apon  a  share  in  com- 
mon, or  any  other  method,  so  long  as  the  proyision  for  the  widow 
is  oat  of  the  lands  of  which  she  is  dowable.^**  A  parol  assign- 
ment of  dower  by  either  method  is  good,^^*  onless,  as  in  some 
states,  a  writing  or  a  sealed  instrament  is  required  by  statute.^^^ 
If  the  assignment  has  been  of  common  right,  and  sabaeqa^itly  a 
superior  title  is  enforced  against  the  widow's  share,  so  that  she 
loses  it,  she  can  call  upon  the  other  party  for  a  new  assignment;  ^^' 

BiowD  T.  Adams,  2  Whart  (Pa.)  188.    Qt  Xooes  y.  HoDopeCer*  10  Sesg.  &  IL 
(Pa.)  326. 

i«s  2  Scrib.  Dower  C2d  Bd.)  80;  SteTens*  Heln  T.  8tev«ns,  8  Dana  (K7-) 
371;  Sdmebly  t.  Sdmebly,  26  lU.  Ud;  Benner  t.  STaui^  8  Pen.  U  W.  (PaJ 
454;   French  T.  Pratt,  27  Me.  380L 

i»4  Wentwortb  t.  Wentwortli,  Oro.  EUs.  402. 

iM  2  Scrib.  Dower  (2d  Ed.)  80. 

iM  2  Scrfh.  Dower  (2d  Bd.)  582. 

irr  French  v.  Peters,  33  Me.  396;  French  T.  Pratt,  27  Me.  881;  Marshall 
▼.  McPberaon,  8  om  ft  X  (Md.)  338;  Welch  t.  AndecBon,  28  Mo.  283;  Hale 
y.  James,  6  Jobns.  Ob.  (N.  Y.)  25& 

iM  Jones  T.  Brewer,  1  Pick.  (Mass.)  814;  Welcb  y«  Anderson,  28  Mo.  288L 

!••  2  Scrib.  Dower  (2d  Bd.)  82;  Hale  T.  James,  6  Jobns.  Ob.  (N.  Y.)  268; 
MarsbaU  t.  McPberacm,  8  001  ft  J.  (Md.)  833;  Ftbdnigb  t.  Foots,  8  OaU 
(Va.)  13. 

iTo  Johnson  t.  NeO,  4  Ala.  166;  Cnrtis  t.  Hobart,  41  Me.  230;  MiMiaiiL  ▼. 
Meeonre,  19  N.  H.  240;  Conant  t.  Uttl^  1  Pldc  PiSM.)  189;  Shattoek  y. 
Gragg,  23  Pick.  (MassO  88. 

iTi  2  Scrib.  Dower  (2d  Bd.)  74. 

ITS  Bat  sbe  sets  only  one-tblrd  of  what  ranalns.   Frencb  t.  Peten,  88  Me^ 
896;   Mairtz  y.  Bncbanan,  1  Md.  Ob.  202;   HoUoman  t.  HoUomaa,  5 
ft  M.  (MU&)  669;  St  Olabr  T.  Wmiama,  7  Oblo,  pt  2,  p.  lia 


§  54)  DOWSB — ASSIGNMENT.  97 

and  the  same  right  exists  in  favor  of  the  heir  against  the  wldow.^^ 
But  in  an  assignment  against  common  right  there  is  no  snoh  war- 
ranty, and  each  one  most  bear  any  sabseqnent  loss  alone.^^* 

M.  WHEN  VAIiXTB  ESTIMATED— Against  an  heir,  dower 
is  estimated  at  the  time  of  assignment;  against  a 
grantee  of  the  husband,  at  the  time  of  alienation  in 
some  states,  in  others  at  the  time  of  assignment, 
not  induding  improvements. 

The  widow's  one-tliird  wr  one-half  is  measured  by  the  yalne  of 
the  husband's  estates,  not  by  the  quantity  of  land.  Against  the 
hnsband's  heirs,  this  yalne  is  estimated  as  of  the  time  of  assign- 
m^t^^*  If  the  heir  improves  the  land  before  assignment,  the 
widow  has  dower  in  the  increased  yalae.^^*  But  in  the  United 
States  improvements  made  by  an  alienee  of  the  husband  are  not 
subject  to  dower.^^*  In  some  states  the  widow  is  dowable,  as 
against  sueh  alienee,  of  any  increased  value  of  the  land,^''  while 


ITS  SLDgleton's  Bz'r  v.  Singleton's  Hdza,  6  Dan*^  (K7-)  87. 

"*  French  v.  Pratt,  27  Me.  381. 

iTfMcGehee  v.  McGebee,  42  Miss.  747;  McOtamalian  v.  Porter,  10  Mo. 
Tie.  It  is  so  proTlded  in  some  states  by  statute.  1  Stlm.  Am.  St  Law,  f 
3279;  2  Scrib.  Dower  (2d  Ed.)  634;  1  Shars.  &  B.  Lead.  Gas.  Beal  Prop.  40L 
And  see  Verlander  v.  Harrey,  36  W.  Va.  374,  15  S.  E.  54. 

iT«  Lariowe  v.  Beam,  10  Ohio,  488;  Price  v.  Hobbs,  47  Md.  359.  It  is  other- 
wise  by  statute  in  some  states.  2  Scrib.  Dower  (2d  Ed.)  597;  1  Shara.  &  B. 
Lead.  Cas.  Beal  Prop.  401. 

iTf  smmners  v.  Babb,  13  lU.  483;  Pow^  v.  Manufacturing  (3a,  8  Mason, 
317,  Fed.  Gas.  No.  11,356;  Barney  t.  Frowner,  9  Ala.  901;  Stookey  v.  Stookey, 
89  DL  40;  Scammon  v.  Campbell,  75  III.  223;  Wilson  t.  Oatman,  2  Blackf. 
(iDd.)  223;  Dashlel  t.  GoUler,  4  J.  J.  Maish.  (Ky.)  601;  Price  v.  Hobbs,  47  Md. 
350;  Ayer  t.  Spring,  9  Mass.  8;  Johnston  y.  Vandyke,  6  McLean,  422,  Fed. 
Qu.  Na  7,426;  Gatlin  v.  Ware,  9  Mass.  218;  Humphrey  v.  Phlnney,  2  Johns. 
(N.  T.)  484;  Thompson  v.  Morrow,  5  Serg.  &  B.  (Pa.)  289;  Toong  t.  Thrasher, 
115  Ma  222,  21  S.  W.  1104;  Morgan  v.  Hendrew.  102  Ala.  245,  14  South.  540. 

ITS  Thompson  y.  Morrow,  5  Berg,  ft  B.  (Pa.;  J89;  Frits  y.  Tudor,  1  Bush 
(Ky.)  28;  McCtonahan  y.  Porter,  10  Mo.  746;  Dunseth  v.  Bank,  6  Ohio,  76; 
WaDoer  y.  Sdiuyler,  10  Wend.  (N.  Y.)  480;  PoweU  y.  Manufacturing  0».,  S 
Ifajon,  347,  Fed.  Gas.  Na  11^56.  And  ccmyersely  she  must  bear  any  depi«- 
datln  in  yalue.    Westcott  y.  OampbeU«  11  R.  L  878;  McCOanahan  y.  Porter, 

BBALPBOP.— '7 
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tai  othen  die  tsakoi  bar  ahare  of  tbe  Talne  at  tbe  time  of  alieiMr 

66.  MBTHOD  OF  DIVISION— Land  aubjeot  to  dower  la 
diTided  by  metea  and  bonnda  when  practLoable; 
ofherwlae,  It  la  aold,  and  the  proceeda  divided. 

Whoderer  ponalbley  the  widow's  inta«at  tn  the  dower  landa  is 
■et  oat  to  her  by  metee  and  boanda.  In  assigning  dower  the  con- 
yenience  and  interests  of  all  parties  concerned  shoald  be  oonsid- 
ered.  A  widow  may  be  giren  one  of  three  parcels  of  land,  instead 
of  one-third  of  eadu^*^  But  if  the  several  parcels  have  been 
aliened  to  different  persons  by  the  hasbandi  dower  must  be  as- 
signed in  each  one.^*^  If  only  part  of  them  have  be«i  sold,  thra 
dower  is  to  be  assigned  in  what  remains,  if  sufBdent,  and  the 
alienees  exonerated.^*'  In  some  states  the  dwelling  house  is  to  be 
included  in  the  widow's  share, ^'*  and,  when  her  third  does  not 
entitle  her  to  all  of  it,  certain  rooms  may  be  assigned,  with  a  right 
to  use  the  halls  and  stairs.^*^  Where  lands  are  held  by  the  hus- 
band as  a  co-tenant  with  otiiers,  dower  may  be  assigned  in  com- 
ic Ma  746;  Braxton  t.  Ooleman,  6  OaU  (Va^  488;  Sanders  t.  McMtlUan,  98 
Ala.  144,  11  SoutlL  760. 

IT*  Hale  T.  James,  6  Johns.  Gh.  (N.  T.)  258;  Walker  t.  Schuyler,  10  Wend. 
(N.  Y.)  480;  Guerin  t.  Moore,  25  Minn.  462;  Tod  t.  Baylor,  4  Leigh  (Va.)  49& 

!••  Jones  T.  Jones,  Busb.  (N.  a)  177;  Rowland  t.  Carroll,  SI  IlL  224;  Alder- 
son's  Heirs  y.  Henderson,  5  W.  Va.  182;  1  Stim.  Am.  St  Law*  1 8277  B.  CkMitra, 
Hardin  ▼.  Lawrence,  40  N.  J.  Bq.  154. 

!•!  Coulter  t.  Holland,  2  Har.  (DeL)  880;  Cook  t.  Fisk,  1  Walk.  (Miss.)  423; 
BUicott  T.  Mosier,  U  Barb.  (N.  T.)  574;  Thomas  t.  Hesse,  84  Mo.  13;  Fosdick 
T.  Gooding,  1  GreenL  (Me»)  80;  Peyton  t.  Jeffries,  50  m.  148;  Droste  t.  Hall 
(N.  J.  Gh.)  29  Aa  487. 

Its  2  Scrlb.  Dower  (2d  Bd.)  637;  Wood  T.  Keyes,  6  Paige  (N.  Y.)  478;  Lawson 
T.  Morton,  6  Dana  (Ky.)  471;  Morgan  t.  Conn,  8  Bush  (KyJ  58;  Goodnun  r. 
Goodnun,  56  Ark.  582,  20  &  W.  858. 

its  1  stim.  Am.  St  Law,  1 82n  B;  1  Shacs.  &  B.  Lead.  Gas.  Beal  P109.  896. 
And  see  Christopher  ▼.  Chrlstofiher,  92  Tenn.  406,  21  8.  W.  800. 

i«4  White  T.  Stocy,  2  Hffl  (M.  T.)  548;  Stewart  t.  Smith,  89  Barb.  (N.  Y.) 
167;  Patch  T.  Keeler,  27  Yt  2S2;  Bymmm  r.  Drew.  21  Pick.  (Mass.)  276; 
Pardah  t.  Parzlsta,  88  Ya.  629, 14  a.  B.  825. 
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moiL***  Sometimes,  as  in  caae  of  a  mine,  mill,  or  ferry,  the  ooij 
practical  method  of  assigning  dower  is  to  give  alternate  enjoy- 
ment ^'*  or  to  diyide  the  profits.^*^  When  a  division  is  impoesible, 
or  would  canse  considerable  loss,  the  land  subject  to  dower  is 
sold."*  When  there  has  been  a  sale,  or  when  there  is  a  som  of 
money  in  conrt  subject  to  dower,  there  are  two  ways  of  making 
the  assignment.  In  some  jurisdictions  one-third  is  invested  and 
the  proceeds  paid  to  the  widow  during  her  life.^**  In  others,  she 
is  given  a  gross  sum  at  once,  equal  to  the  present  worth  of  an 
annuity  for  the  probable  duration  of  her  life.^** 

66.  BY  WHOM  ASSIGNED— Dower  can  be  aasigixed  only 
by  the  tenant  of  the  fk^ehold,  ezeept  in  a  few 
states,  where  the  probate  oonrt  is  g^yen  the  power. 

Dower  can  be  voluntarily  assigned  only  by  the  tenant  of  the  free- 
Lold,^*^  and  any  one  may  assign  dower  who  could  be  compiled  to 
by  suit"*    8o  an  assignment  by  an  infant^*'  or  a  guardian  is 

iti  Parrish  y.  Parrish,  88  Ya.  529,  14  S.  B.  325. 

!••  Smith's  Heirs  y.  Smith,  5  Dana  (Ky.)  179;  SteTHis*  Heirs  v.  Steyens,  3 
Dana  (Ky.)  371. 

1ST  Chase's  Case,  1  Bland  (Md.)  206;  1  Sthn.  Am.  St  Law,  1 8276;  1  Sbars.  • 
&  R  Lead.  Gas.  RecU  Prop.  396.    And  see  Heisen  t.  Helsen,  146  QL  668,  34  N. 
E.597. 

isa  See  1  Stim.  Am.  St  Law»  i  3276. 

!••  Higrbie  y.  Westlake,  14  N.  Y.  281;  Tal)ele  y.  Tabele,  1  Johns.  Oh.  (N.  Y.) 
45;  Bonner  y.  Peterson,  44  IIL  253. 

!••  Williams'  Case,  3  Bland  (Md.)  186,  221;  Eagle  y.  Emmet,  4  Bradf.  Sor. 
(N.  Y.)  117;  Sherard  y.  Sherard's  Adm*!,  33  Ala.  488.  For  the  calculation  of 
this  (and  the  use  of  life  tables),  see  2  Scrib.  Dower  (2d  Ed.)  678;  Brown  y. 
Bronson,  35  Mich.  415;  70  Ga.  Append,  pp.  843-848;  Stein  t.  Stein,  80  Md.  306, 
90  AtL  703;  and  ante,  p.  60l 

i»i  HiU's  Adm'rs  y.  MltdieU,  6  Ark.  608;  Drost  y.  HaU,  52  N.  J.  Bq.  68,  28 
AtL  81;  Id.  (N.  J.  Ch.)  29  AtL  437  (jbl  chattel  interest  glyes  no  power  to  assign). 
But  see  2  Scrib.  Dower  (2d  Ed.)  76. 

Its  Robinson  y.  Miller,  1  B.  Mon.  (Ky.)  88;  Lenfers  y.  Henke,  73  m.  406; 
Meserre  y.  Meserye,  19  N.  H.  240;  Richardson  y.  Harms,  11  Misc.  Befft.  254, 
32  N.  Y.  Scpp.  806.  And  see,  as  to  parties  to  snit  Kenyon  y.  Kenyon  (B.  L) 
23  AtL  101;  Parton  t.  AUlsoo,  111  N.  a  420,  16  S.  B.  415;  Oobam  t.  HsRtais- 
ton,  U4  DL  104,  29  N.  E.  478. 

i*t2  Serib.  Dower  (2d  Ed.)  78;  Cnrtis  y.  Hobart  41  Me.  23a 
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good.**^  Where  a  minor  heir  has  made  an  excessiye  aasignmenty. 
he  may  tiave  a  redistribution  on  reaching  his  majority.^**  In  a 
number  of  states  dower  may  be  assigned  by  the  probate  court  in. 
which  the  husband's  estate  is  being  settled.^** 


67.  BEOOVEHY  BY  ACTION— The  prooedure  for  fhe 

ooYery  of  dower  wrongflilly  detained  varies  greatly 
in  the  several  states.  In  most  states  no  demand  ia 
neoeesary  before  bringing  suit. 

Proceedim^  to  Recover  Dower. 

If  dower  is  not  assigned  by  the  one  whose  duty  It  Is  to  do  so,, 
the  widow  can  resort  to  the  courts  to  compel  assignment.^*^  The 
prooedure  varies  in  the  several  states.  It  may  be  (1)  by  a  pro- 
ceeding at  common  law,^**  (2)  in  equity,***  (3)  by  ejectment,*** 
or  (4)  by  a  summary  proceeding  provided  by  statute.***  It  is  not 
generally  necessary  to  make  a  demand  before  bringing  suit  for 
dower,***  except  as  to  damages;  but,  in  jurisdictions  where  it  is^ 

it4  Jones  T.  Brewer,  1  Pick.  (Mass.)  314;  Boyers  v.  Newbanks,  2  Ind.  388. 
But  see  Bomier  v.  Peterson,  44  IlL  260i.    For  assignment  by  a  JoUiit  tenant^  see- 

2  Scrib.  Dower  (2d  Bd.)  79. 

!•«  McCormlck  v.  Taylor,  2  IiuL  338. 

!••  1  Stim.  Am.  St  Law,  i  8272. 

itT  The  action  must  be  brought  where  the  land  is  situated.    Lamar  v.  Scott, 

3  Strob.  (S.  €!•)  562.    The  rule  Is  not  milform  as  to  when  the  action  may  be 
commenced.    See'l  Stim.  Am.  St  Law,  |  3271;  2  Scrlb.  Dower  (2d  Bd.)  100. 

!••  See  Ship.  Oom.  Law  PI.  (2d  Ed.)  p.  6;  2  Scrib.  Dower  (2d  Bd.)  01;  WU- 
Hams,  Real  Prop.  (17th  Am.  Bd.)  p.  380,  note.  And  see  Hurd  t.  Grant,  8  Wend. 
(N.  Y.)  840;  Miller  v.  Beveriy,  1  Hen.  &  M.  (Va.)  368. 

!••  2  Scrib.  Dower  (2d  Ed.)  145.  The  equitable  remedy  is  sometimes  ex- 
clusive. McMahan  v.  Kimball,  3  Bbickf.  and.)  1;  GhisweU  v.  Morris,  14  N.  J. 
Bq.  101;  Davis  v.  Davis,  6  Mo.  183;  Smart  v.  Waterhouse,  10  Y&^  (Tenn.) 
04. 

»•«  2  Scrfb.  Dower  (2d  Bd.)  110;  1  Washb.  Real  Prop.  (5th  Bd.)  28S;  BSIicott 
V.  Mosier,  11  Barb.  (N.  Y.)  574.  But  not  In  some  states  beftm  swrfgnment.  2 
Scrib.  Dower  (2d  Bd.)  115. 

»•!  1  Stim.  Am.  St  Law,  i  8274;  2  Scrib.  Dower  (Sd  Bd.)  175. 

s«s  Scrlb.  Dower,  c  6, 1 1;  Jackson  v.  CShnrchill,  7  Ck>w.  (N.  Y.)  287;  Hdpper- 
T.  Hopper,  22  N.  J.  Law,  715. 
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required,***  It  mast  be  of  the  tenant  of  the  freehold,***  and  should 
omtain  a  general  deseriptioii  of  the  premises  oot  of  which  dower 
is  demanded.*** 

SAMS— IKCrDENTS. 

58.  A  dowress  has,  in  the  land  assigned  as  her  dower,  the 

usual  rlg^hts  of  a  textfUrt-ibr  life. 
58.  On  the  death  of  the  dowreas,  the  owner  of  the  land  is 

entitled  to  possession  at  dnxso. . 

When  dower  has  been  assigned,  i.  e  set  Ipirt  to  her,  the  widow 
has,  in  SDoh  realty,  an  estate  subject  to  the  nsdal' incidents  of  life 
estates.*^  She  may  sell  or  lease  the  whole  oif  any'  port  of  it.**^ 
She  has  not  only  the  usual  right  to  emblements,^^*  but  she  has 
also  the  crops  sown  on  the  dower  land  by  her  husband,***  or  by 
tike  heir  before  assignment*^*  The  dowress  may  take  reason aljle 
estoyers,*^^  and,  when  the  land  assigned  consists  of  several  paroels, 
like  may  take  wood  from  one  parcel  for  use  on  another.*^*  l%e 
duty  to  repair  is  doubtful  where  not  provided  for  by  statute,  as  is 
the  case  in  several  states.*^*  The  tenant  in  dower  must  not  com- 
mit waste,*^*  and  she  must  keep  down  the  interest  on  incxmibran- 

Mt  2  Scrfb.  Dower  (2d  Bd.)  100. 

M4id.lia    Gt  Yomis  V.  Tarb^  37  Me.  600. 

••■  Haynes  v.  Powecs,  22  N.  H.  590;  Davis  v.  Walker,  42  N.  H.  482;  Ford  v. 
Bnklne,  46  Me.  484;  Atwood  v.  Atwood,  22  Pick.  (Mass.)  283.  And  see  FaUs 
?.  Wrisht,  66  AA  662, 18  S.  W.  1044. 

Mt  wi^Tte  V.  Major,  etc,  of  Nasfavme,  2  Swan  (Tenn.)  864. 

MT  Smnmen  v.  Babb,  13  lU.  483.  Cf.  MaUock  v.  Lee^  0  Ind.  288;  Stoekwell 
?.  Sugent,  87  Yt  16. 

>••  See  Talbot  v.  HUl,  68  HL  106.  Any  doubt  as  to  this  was  removed  by  tbe 
•tatote  of  Merton  (20  Hen.  IIL  c  2),  which  has  been  generally  recognized 
or  rfrenacted  in  this  country.  2  Scribu  Dower  (2d  Ed.)  779;  1  Stim.  Am. 
8t  Law,  i  8283. 

•••  Balston  v.  Ralston,  8  G.  Greene  aowa)  633.  Gf.  S:aln  v.  Fisher,  6  N. 
T.  0B7;  Street  v.  Baundera,  27  AA  664;   Budd  v.  HUer,  27  K  J.  Law,  431 

nt  Psiker  v.  Parker,  17  Pick.  (Mass.)  23a 

nt  White  v.  Cutler,  17  Pick.  (Mass.)  248. 

mcaiilds  V.  Smitb,  1  Md.  Ch.  483.  But  cf.  CmA:  v.  Cook,  U  Gny  (Mass.) 
123;  Noyes  v.  Stone  (Mass.)  40  N.  E.  856. 

nt  1  stlm.  Am.  St.  lAw,  i  8232;  Beers  v.  Strong,  Kirb.  (Oonn.)  10. 

*^«  8ce  post,  p.  111. 
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oeB,***  and  pay  the  taxes.***  There  can  be  no  claim  for  improre- 
ments  made  by  the  widow  or  her  aasignee.'*^  If  she  haa  leased  the 
premises,  her  personal  representatiye  is  entitled  to  the  rait  dne 
at  her  death.*** 

The  reversion  or  remainder  in  fee  simple  after  the  life  estate  of 
the  dowress  desc^ids  to  the  hnsbjind's  heirs,  or  goes  to  his  devisees, 
as  the  case  may  be.  If  the  land  .^vsas  aliened  by  the  husband  by  a 
conveyance  not  good  against  tb^*wife,  the  grantee^s  estate  is  by  the 
assignm^it  of  dower  d^fiedtdi  doring  the  life  of  the  dowress.  On 
her  death,  the  revevsv>n*er,  remainder-man,  or  grantee  is  at  once 
entitled  to  possessVAi^M  the  land,  sabject  to  any  right  to  emble- 
ments that  majr'cs^^*** 


•     • 


SAME— HOW  DEFEATED. 

•  •  • 
•  -    *•  • 


9^,7^6  right  to  dower  may  be  defeated  by: 
*••*:  (a)  Alienage  of  husband  or  wife,  in  Bome  states  (p.  103). 

(b)  Elopement  and  living  in  adultery  by  the  wifls^  In 

most  states  (p.  103). 

(c)  Annulment  of  marriage  (p.  104). 

(d)  DlYorce,  in  many  states  (p.  104). 

(e)  Loss  of  husband's  seisin  (p.  104), 

(f)  Oonvesrance  by  husband: 

(1)  Before  marriage  (p.  105). 

(2)  After  marriage,  in  some  states  (p.  106). 

(g)  Belease  by  wife  (p.  106). 
(h)  Jointure,  which  is  either: 

(1)  Legal,  or 

(2)  Equitable  (p.  107). 

Sit  2  Scrib.  Dower  (2d  E<L)  783. 

si«  Giabam  t.  Dunigan,  2  Bo0w.  (N.  TO  S16;  Bldirdl  t.  Greemhleld,  2 
Abb.  N.  a  (N.  Y.)  427;  Durkee  t.  Felton,  44  Wis.  4ffl;  Linden  t.  Qrabam, 
94  Bazb.  (N.  Y.)  816.  So  of  aBsessments  for  street  tmprorementa.  Wbyte  y. 
ICajor,  etc*  of  Nashyille,  2  Swan  CTenn.)  864. 

SIT  Haddocks  T.  Jellison.  U  Me.  482;  Bent  t.  Weeka»  44  Me.  45;  Oumon 
y.  Hare,  1  Tenn.  Gh.  22. 

sit  2  Scrib.  'Dower  (2d  Ed.)  78L 

MS2  Scrib.  Dower  (2d  Ed.)  785. 


§  60)  DOWSB — ^HOW  DSFSATSD.  lOS 

(1)  Widow's  election  to  take  a  testamentaiy  or  statatory 

provision  in  Hen  of  dower  (p.  109)« 
(J)  Estoppel  (p.  110> 

(k)  Statute  of  limitations,  in  many  states  (p.  111). 
(1)  Laches  in  equity  (p.  111), 
(m)  Waste   after  assignment  which  causes  a  forfeitare 

in  several  states  (p«  ill). 

AUenoffe. 

At  common  law  there  was  no  dower  when  either  husband  or 
wife  was  an  alien.'**  The  statntes  of  many  states  have  changed 
the  rule,***  but  their  effect  is  not  retroaotiyey  so  as  to  give  dower 
in  lands  sold  before  the  enactmenf ' 

Elopement  cmd  AdfuUery. 

By  the  statute  of  Westminster  11.,'^  which  has  been  re-en- 
acted *'^  or  recognized  in  most  states,  a  wife  forfeits  her  dower  if 
she  elope  and  liye  in  adultery,'**  unless  there  be  a  subsequent 

^•2  BL  Oomm.  131;  Ck>.  Litt  81b;  CalTln's  Oaae,  7  Ooke,  26a;  Wight- 
man  ▼.  Laborde,  Speer  (S.  O.)  626. 

till  StiixL  Am.  St  Law,  fi  102,  SOlS;  1  Scrlb.  Dower  (2d  Ed.)  156;  1 
Washh.  Real  Prop.  (6tli  Ed.)  80,  note;  1  Bbara.  &  B.  Lead.  Gas.  Real  Prop. 
308^  516.  In  Michigan  and  Wisconsin,  by  statute,  lands  conveyed  by  a  noa- 
Rddent  owner  are  not  sobject  to  dower.  Ligare  t.  Semple,  82  Mich.  43S. 
Gf.  Bear  t.  Stahl,  61  Mich.  203,  28  N.  W.  69;  Bennett  t.  Harms,  61  Wis.  261, 
8  N.  W.  222. 

sti  Priest  T.  Oommlngs,  20  Wend.  (N.  Y^  8S8.  Of.  White  t.  Whiter  2  Mete 
(Ky.)  186. 

•tt  13  Edw.  I.  c.  34. 

*s«l  Stlm.  Am.  St  Law,  i  8246  A  (1);  2  Scrlb.  Dower  (2d  Bd.)  636;  1  Shan. 
k  B.  Lead.  Gas.  Real  Prop.  884. 

>>•  Adultery  wlthont  elopement  does  not  bar.  €k>gBweU  t.  Tlbbetts,  3  N. 
a  41;  Reel  t.  Elder,  62  Pa.  St  308;  Ondls  t.  Bates,  7  Knlp  (Pa.)  300.  If 
there  has  been  a  separation  for  any  cause  whatever,  a  subsequent  adultery 
win  be  a  bar.  Woodward  t.  Dowse,  10  O.  B.  (N.  S.)  722;  Hethrlngton  r. 
Graham,  6  Btng.  136.    Cf.  (3oas  r.  Proman,  89  Ky.  318, 12  S.  W.  887;  Wattets 

■ 

T.  Jordan,  13  Ired.  (N.  O.)  SOL  But  If  the  husband  drlres  the  wlf»  away,  or 
desert!  her,  dower  la  not  lost  by  adultery  committed  afterwards.  Heslop  y. 
Heslop,  82  Fa.  St  587;  Rawlins  t.  Butt^  1  Houst  (DeL)  224.  And 
Beynolds  r.  Reynolds,  24  Wend.  (N.  Y.)  188L 
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reoondliatioiu*'*    And  in  a  few  states  an  abandonment  of  tibe  boa- 
band  will  cause  a  forfeiture  of  dower.*'* 

Aananiaimefid  of  Marriage  cmd  Dvoorce. 

When  a  marriage  is  terminated  by  a  decree  of  nnlltty,  dower  is 
barred,*'*  and  an  absolute  divorce  has  the  same  effect  in  many 
states,***  while  in  others  divorce  is  no  bar.*** 

Lo9»  of  HuiixmcPs  EstcAe. 

When  the  husband  loses  his  estate  by  the  enforcement  of  a  para- 
mount title  or  incumbrance,  the  wife  has  no  dower.**^  Debts 
which  had  become  charges  on  the  land  before  marriage  defeat 
dower  when  enforced.***  So  dower  is  barred  if  the  husband's  land 
is  taken  under  the  right  of  eminent  domain.*** 

ts«  See  2  Scrib.  Dower  (2d  Ed.)  6Sa. 

tsT  1  stim.  Am.  St.  Law,  i  3246  B. 

««•  2  Scrib.  Dower  (2d  Ed.)  541. 

t9»  1  Stim.  Am.  St  Law,  H  3246  C,  6251  a);  1  Shars.  &  B.  Lead.  Cas.  Real 
Pn^  386.  And  see  PaUen  ▼.  PuUen,  52  N.  J.  Eq.  9,  28  AtL  719;  Tboms  t. 
King,  95  Tenn.  60,  31  S.  V^.  983.  As  to  the  effect  of  Umited  divorce,  see  1 
Stim.  Am.  St  Law,  i  6306.  And  see  Van  Cleaf  v.  Bums,  133  N.  Y.  540,  30 
N.  E.  661;   Chapman  v.  Chapman,  48  Kan.  686,  29  Pac  1071. 

>••  1  Stim.  Am.  St  Law,  H  3246  C,  6251. 

iti  Toomey  y.  McLean,  105  Mass.  122;  Stirbling  y.  Ross,  16  lU.  122;  Mc- 
Clnre  y.  Fairfield,  153  Pa.  St  411,  26  AU.  446;  Vickers  y.  Henry,  110  N.  O. 
871,  15  S.  E.  115;  WaUer  y.  Waller's  Adm'r,  33  Grat  (Ya.)  83.  And  see  ante, 
I».89. 

s«s  Trustees  of  Poor  of  Qneen  Anne's  Co.  y.  Pratt,  10  Md.  5;  Mants  y.  Bu- 
chanan, 1  Md.  Ch.  202;  Holden  y.  Boggess,  20  W.  Va.  62;  Sandford  y.  Mc- 
Lean, 3  Paige  (N.  Y.)  117;  Bobbins  y.  Robblns,  8  Blackf.  (Ind.)  174;  Griffin 
y.  Reece,  1  Har.  (Del.)  508.  But  see  House  y.  Fowle,  22  Or.  303»  29  Pac.  800; 
Whlteaker  y.  B^t  25  Or.  490,  36  Pac.  534;  Dayton  y.  Corser,  51  Minn.  406, 
53  N.  W.  717;  Vinson  y.  Gentry  (Ky.)  21  S.  W-  578;  Butter  y.  Pitagerald,  48 
Neb.  192,  61  N.  W.  640.  Bankruptcy  of  the  husband  during  coyerture  is  no 
bar.  Porter  y.  Laxear,  109  U.  &  84,  3  Sup.  Ot  58;  Id.,  87  Pa.  St  513;  la 
re  Bartenbach,  11  N.  B.  B.  61,  Fed.  Cas.  No.  1*068;  In  re  Lawrence,  49  Conn. 
411.  Cf.  Dudley  y.  Easton,  104  U.  S.  99.  The  wife  is,  in  some  states,  allow- 
ed dower  on  bankruptcy  of  husband  as  in  case  of  death.  Warford  y.  Noble, 
9  Blss.  320,  2  Fed.  202;   Rhea  y.  Meridith,  6  Lea  (Tenn.)  606. 

it*  Moore  y.  Mayor,  etc,  8  N.  T.  110;  Baker  y.  Railway  CJo.,  122  Mo.  896» 
80  S.  W.  301;  Frendi  y.  Lord,  69  Me.  537.  But  see  Nye  y.  RalhtMid  Co.,  113 
Mass.  277.  The  dower  right  attaches  to  the  proceeds.  Bonner  y.  Peterson, 
44  IlL  253;   In  re  New  York  &  B.  Bridge*  76  Hun,  558»  27  N.  Y.  Supp.  697; 
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Devices  to  Bar  Dower. 

The  husband  maj  have  estates  conveyed  to  him  under  snch  Umi- 
tations  that  dower  will  not  attach.  These  are  called  ''devices  to 
bar  dower/'  *•* 

Cowom/ance  hy  Hwband. 

Conveyances  by  the  husband  before  marriage  prevent  dower  at 
taching,'**  unless  made  to  defraud  the  wife;  ***  but  no  alienation  or 
inenmbrance  by  the  husband  alone  during  the  coverture  is  good 
against  the  wife,'*^  nor  is  a  bona  fide  purchaser,  ignorant  of  her 
dower  right,  protected.'"  But  by  statute  in  some  states  the  hus- 
band's alienations  are  made  effectual  against  the  wife.'**     The 

Wheder  v.  Kirtland,  27  N.  J.  Bq.  634.  A  dedication  of  land  to  public  uses 
ban  dower.  Gwynne  v.  City  of  Cincinnati,  8  Ohio,  24;  Steel  v.  Board  of 
Edncatlon,  31  Wkly.  Cln.  Law  Bui.  84;  Duncan  v.  City  of  Terre  Haute,  85 
Ind.  105;  Tenable  v.  RaUway  Co.,  112  Mo.  108,  20  S.  W.  483.  And  see  Chou- 
tean  v.  BaUway  Co.,  122  Mo.  875,  22  S.  W.  468,  and  80  S.  W.  290. 
x<4  For  examides  of  these,  see  2  Minor,  Inst  146;   Ray  v.  Pung.  6  Bam. 

6  Aid.  581. 

tts  Oakley  v.  Oakley,  69  Hun,  121,  28  N.  Y.  Supp.  267;   RawUngs  v.  Adams, 

7  Md.  26;  Richardson  v.  Skolfleld,  45  Me.  886;  Klntner  v.  McRae,  2  Ind. 
^;  Gaines  v.  Gaines'  Ez*r,  9  B.  Mon.  (Ky.)  295;  Firestone  v.  Firestone,  2 
Ohio  St  415.    But  see  In  re  Pnlllng's  E8ta;te,  97  Mich.  875,  56  N.  W.  766. 

"•Such  as  a  secret  conveyance  on  the  day  before  marriage.  Stewart's 
liMsee  V.  Stewart,  8  J.  J.  Marsh.  (Ky.)  48;  Cranson  v.  Cranson,  4  Mich.  280; 
Pomeioy  v.  Pomeroy,  54  How.  Prac.  (N.  Y.)  228;  Brewer  v.  Council,  11 
Humph.  (Tenn.)  600;  Brooks  v.  McMeekln,  37  S.  C.  286,  16  S.  B.  1019. 

t<T  Rank  V.  Hanna,  6  Ind.  20;  Thompson  v.  McCorkle,  186  Ind.  484,  34  N. 
E.  818;  Graves  v.  Fllgor,  140  Ind.  26,  88  M.  E.  868;  Chase  v.  Van  Meter,  140 
Ind.  821, 89  N.  B.  455;  Venable  v.  Railway  Co.  (Mo.  Sup.)  19  S.  W.  46;  Deans 
T.  Pate,  114  N.  C.  194,  19  8.  B.  146;  Stein  v.  Stein,  80  Md.  306»  80  AtL  708; 
1  Stlm.  Am.  8t  Law,  |  8248;  1  Shars.  &  B.  Lead.  (3as.  Real  Prop.  333.  The 
grantee  of  the  husband  Is  estopped  to  deny  the  husband's  title,  Browne  v. 
Potter,  17  Wend.  (N.  Y.)  164;  but  not  when  the  conveyance  Is  a  quitclaim, 
^nrrow  v.  Kingman,  1  N.  Y.  242.  And  see  Coakley  v.  Perry,  8  Ohio  St  344; 
Gardner  v.  Greene,  6  R.  L  104. 

>•*  Dick  V.  Doushten,  1  Del.  Ch.  320.  The  purchaser's  estate  Is  only  de- 
fcated  as  to  one-third  during  the  life  of  the  dowress.   Id. 

>••  As  where  she  Is  dowable  only  of  lands  of  which  he  died  seised.  1  Stlm. 
Am.  8L  Law,  i  Z202  B;  1  Shars.  &  B.  Lead.  Cas.  Real  Prop.  834.  And  see  Mo- 
Bae  V.  McRae,  78  Md.  270,  27  Atl.  1038.  But  a  voluntary  conveyance  for  the 
purpose  of  defeating  dower  will  be  Ineffectual.  Jlggltts  v.  Jiggltts,  40  Miss. 
718;  Mcintosh  v.  Ladd,  1  Humph.  (Tenn.)  468;  Thayer  v.  Thayer,  14  Vt.  107. 
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doctrine  of  convendon  may  operate  In  other  cases  to  cat  off  dower, 
as  when,  before  marriage^  the  husband  has  made  a  binding  con- 
tract to  sell.'^*  On  the  other  hand,  the  widow  of  the  purchaser 
would  be  entitled  to  dower.**^  So,  too,  there  would  be  dower  in 
money  directed  to  be  laid  out  in  land,'^'  but  not  in  land  ordered 
to  be  turned  into  money.'^*  In  several  states,  if  the  husband  make 
an  exchange  '^^  during  coverture  of  one  tract  of  land  for  another, 
his  widow  cannot  have  dower  in  both'  tracts.  She  must  elect  out 
of  which  she  will  claim.'^* 

Release  hy  Wife. 

The  wife  may,  however,  release  her  inchoate  right  of  dower  to 
her  husband's  alienee,^^*  but  not  to  the  husband  himself,'^^  or  to 

Oontra,  Flowers  v.  Flowers,  89  Oa.  eS2,  15  &  B.  83i.  And  see  Patterson  ▼. 
Patterson  (Ky.)  24  8.  W.  880;  Biandon  v.  Dawson,  51  Mo.  App.  237.  And  cf. 
Jenny  v.  Jenny,  24  Vt  324;   McGee  v.  McGee's  Heirs,  4  Ired.  (N.  a)  lOft. 

s«o  Rawllngs  v.  Adams,  7  Md.  26;  Hunkins  v.  Hunkins,  65  N.  H.  95,  18 
Atl.  665. 

s«i  1  Stlm.  Am.  St  Law,  i  3212;  Reed  y.  Whitney,  7  Gray  (Mass.)  538; 
Church  T.  Church,  8  Sandf.  Ch.  (N.  Y.)  434;  Duke  r.  Brandt,  51  Ma  221; 
Thompson  t.  Thompson,  1  Jones  (N.  CL)  490.  But  see  LobdeU  t.  Hayes,  4 
AUen  (Mass.)  187.  Bnt  the  purchase  money  must  hare  been  paid.  Taylor  t. 
Keam,  68  IlL  839;  Greenbanm  t.  Austrian,  70  111.  591;  Crawl  t.  EEarrington, 
33  Neb.  107,  49  N.  W.  1118;   Pugh  t.  Bell,  2  T.  B.  Mon.  (Ky.)  125. 

i«s  1  Scrib.  Dower  (2d  Ed.)  450. 

i«t  1  Scrib.  Dower  (2d  Ed.)  45& 

««*  See  post,  p.  407. 

>«■  Stevens  v.  Smith,  4  J.  J.  Marsh.  (Ky.)  64;  Mahoney  t.  Young,  8  Dana 
(Ky.)  588.  And  so  by  statute.  1  Stlm.  Am.  St  Law,  i  8218;  1  Shars.  &  R 
Lead.  (3as.  Real  Prop.  846.  But  cf.  Wilcox  t.  Randall,  7  Barb.  (N.  Y.)  633; 
Cass  ▼.  Thompson,  1  N.  H.  65. 

246  Fowler  t.  Shearer,  7  Mass.  14;  Kirk  t.  Dean,  2  Bin.  (Pa.)  841;  Chi- 
cago Dock  Ck>.  T.  Klnzie,  49  111.  289;  Hewlett  t.  Dilts,  4  Ind.  App.  23,  80  N. 
E.  813;  Ortman  v.  Chute,  57  Minn.  462,  69  N.  W.  533;  Saunders  t.  BIythe, 
112  Mo.  1,  20  S.  W.  319;  Shlnkle's  Assignees. t.  Bristow,  95  Ky.  84,  23  8.  W. 
670.  Of.  StuU  T.  Graham,  60  Ark.  461,  31  S.  W.  46.  If  the  husband's  deed  is 
avoided,  her  dower  is  restored.  Robinson  t.  Bates,  8  Mete  (Mass.)  40;  Wood- 
worth  T.  Paige,  5  Ohio  St.  71;  Malloney  t.  Horan,  49  N.  Y.  Ill;  Stlnson  t. 
Bunmer,  9  Mass.  143;  Blain  t.  Harrison,  11  HI.  384;  Morton  t.  Noble»  S7 
111.  176;  Summers  y.  Babb,  13  111.  4&&,  But  see  Den  t.  Johnson,  18  N.  J. 
Law,  87. 

•4T  (Darscm  t.  Murray,  3  Paige  (N.  Y.)  488;  Martin's  Hdn  t.  Martin,  22 
Ala.  86;  Graham  t.  Yan  Wyck,  14  Barb.  (N.  Y.)  531;  Wlghtman  t.  Sciaelfer^ 
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a  stranger.'^*  The  release  must  be  by  deed,  and  the  deed  must 
contain  words  of  grant  or  release/^*,  although  in  a  few  states  a 
mere  signing  of  the  husband's  conveyance  is  suffldent.^^^  The 
form  of  such  deeds  is  in  all  cases  governed  by  local  statnte.'^^  In 
many  states  a  separate  examination  of  the  wife  is  required.'" 

JomtuTB — Legal  and  JEquitcMe. 

Legal  jointure*'*  is  a  proviiiion,"^  consisting  of  land  exclu- 
dvely/^'  made  for  the  wife  in  lieu  of  dower.    It  must  (1)  take 

6S  Hon,  638»  18  N.  Y.  Supp.  651;  In  re  Rausch,  86  Minn.  291,  28  N.  W.  020; 
Hoiue  y.  Fowle,  22  Or.  303,  29  Pac.  890.  Bee»  howeyer,  'Ooremus  t.  Doremus, 
06  Hun,  111,  21  N.  Y.  Supp.  13;  OhiUock  t.  Ohlttock,  101  Mich.  867,  59  N.  W. 
065.  But  the  husband  may  be  her  attorney  In  fact  to  release.  Andrews,  J., 
In  Wronkow  r.  Oakley,  188  N.  Y.  606,  81  N.  B.  621. 

u%  Harrlman  y«  Gray,  49  Me.  687;  Belfl  y.  Horst,  66  Md.  42;  Manrin  y. 
Smith,  46  N.  Y.  671;  Bethune  y.  McDonald,  86  a  O.  88,  14  S.  B.  674.  But  cf. 
Robblns  y.  Klnzie,  46  HI.  864. 

t4»  PoweU  T.  Manufacturing  Ck>.,  8  Mason,  847,  469,  Fed.  Gas.  Nos.  11,866 
and  11,357;  HaU  y.  Sayage,  4  Mason,  278,  Fed.  Gas.  No.  6,944;  Lufkin  y. 
OnrtiB,  18  Mass.  228;  McFarland  y.  Febiger's  Heirs,  7  Ohio,  194;  Garter  y. 
Goodin,  8  Ohio  St.  76;  Steyens  y.  Owen,  26  Me.  94;  Leayitt  y.  Lamprey,  18 
Pick.  (Mass.)  882.    Gf .  Gray  y.  McGune,  28  Pa.  St  447. 

tio  BuTge  y.  Smith,  7  Fost  (N.  H.)  882;  Dustin  y.  Steele,  Id.  481;  Smith 
T.  Handy,  16  Ohio,  192;  Daly  y.  WUlis,  6  Lea  (Tenn.)  100. 

SSI  For  the  statutory  proyisions  in  general,  see  1  Stlm.  Am.  St  Law,  ii 
8245,  6504;  1  Shars.  &  B.  Lead.  Gas.  Real  Prop.  870.  And  see  Gobum  y. 
Herrington,  114  IlL  104,  29  N.  B.  478. 

>BS1  Stlm.  Am.  St  Law,  i  6601  (1);  1  Shars.  ft  B.  Lead.  Gas.  Real  Prop. 
372;  2  Scrib.  Dower  (2d  Ed.)  821;  Sildey  y.  Johnson,  1  Mich.  880. 

»<  For  the  origin  of  Jointure,  see  2  Bl.  Gomm.  187;  2  Scrib.  Dower,  p.  867; 
I  Wasbb.  Real  Prop.  (2d  Ed.)  326. 

»«  CToke  says  it  must  be  a  competent  Uyelihood,  bnt  the  law  glyes  no  test 
Ga  Lttt  86b.  M'Gartee  y.  T^er,  2  Paige  (N.  Y.)  611;  Graham  y.  Graham, 
67  Han,  829,  22  N.  Y.  Supp.  299;  Taylor  y.  Taylor,  144  IlL  486,  88  N.  E.  682. 
And  see  Brandon  y.  Dawson,  61  Mo.  App.  287. 

IIS  So  an  annuity,  unless  charged  on  lands,  would  not  be  good  as  a  join- 
tare.  Vance  y.  Vance,  21  Me.  364;  Gibson  y.  Gibson,  16  Mass.  106;  Garuth- 
en  y.  Oarathers,  4  Brown,  Gh.  600;  Hastings  y.  Dicldnson,  7  Mass.  153; 
M'Oirtee  y.  TeUer,  2  Paige  (N.  Y.)  611.  But  see  Drury  y.  Drury,  2  Eden,  38; 
Sail  of  Buckinghamshire  y.  Dmry,  Id.  60.  Bnt  by  statute  in  many  states  a 
ietUement  of  personalty  is  a  good  jointure.  1  Stlm.  Am.  St  Law,  f  8242. 
Williams,  Real  Prop.  (17th  Am.  Ed.)  note  878;  1  Shars.  ft  B.  Lead.  Gas.  Real 
Prop.  866b 
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effect  Immediatelj  on  the  husband's  death;  **•  (2)  be  an  estate  for 
at  least  her  own  life;  '"^  (3)  be  to  herself,  and  not  in  trust  for 
her;  '**  and  (4)  be  expressed  to  be  in  satisfaction  of  dower."* 
But  it  need  not  be  made  bj  the  husband.**®  Legal  jointure  is  a 
bar  to  dower  if  made  before  marriage,  whether  the  wife  assent  or 
not;  '*^  but  if  made  during  coyerture  she  can  elect  to  take  the 
jointure  or  her  dower.***  In  equity  any  reasonable  provision  *•■ 
or  oontract  for  provision  **^  is'  good  as  a  jointure  if  the  intended 
wife  assents.***  When  made  after  marriage,  there  is  the  same 
right  of  election  as  in  legal  jointure.***  If  the  widow  be  evicted 
from  her  jointure  lands,  she  is  let  in  to  her  dower  in  proportion 
to  the  amount  lost.**^ 

tftt  Yance  v.  Vance,  21  Me.  364;  Grogan  v.  Oarrison,  27  Ohio  St  50;  Caruth- 
ers  v.  Camthers,  4  Brown,  Ch.  500. 

SIT  Gelzer  v.  Gelzer,  1  BaUey,  Bq.  (S.  C.)  387;  Yemen's  Case,  4  Coke,  1. 
A  term  of  years,  or  an  estate  per  autre  vie,  will  not  suffice.  M'Cartee  v. 
TeUer,  8  Wend.  (N.  T.)  267.    And  see  1  Stim.  Am.  St  Law,  f  3241. 

*Bs  CJo.  Litt  36b;  Herrey  v.  Hervey,  1  Atk.  561.  But  now  otherwise  by 
statute  in  many  states.  1  Stim.  Am.  St  Law,  f  3241;  1  Sbars.  &  B.  Lead. 
Gas.  Real  Prop.  856. 

^B*2  Bl.  Comm.  138;  Yemon's  Case,  4  Coke,  1;  Perry  v.  Perryman,  10 
Mo.  469;   Pepper  v.  Thoinas  (Ky.)  4  S.  W.  207. 

i«o2  Scrib.  Dower  (2d  Ed.)  404;  Ashton's  Case,  Dyer,  228a.  Contra  in 
Maryland,  by  statute,  2  Code,  Md.  1888,  p.  1411,  art  83,  i  296;  1  Stim.  Am. 
St  Law,  f  3241. 

s«i  2  Scrib.  Dower  (2d  Ed.)  408;  M'Cartee  t.  Teller,  2  Paige  (N.  Y.)  511. 
Cf.  Taft  v.  Taft,  163  Mass.  467,  40  N.  B.  860.  In  some  states  her  assent  is 
made  necessary  by  statute.  1  Stim.  Am.  St  Law,  i  8241;  1  Shars.  &  R 
Lead.  Gas.  Real  Prop.  356. 

s«9  Bottomly  t.  Spencer,  36  Fed.  732;  Yance  t.  Yance,  21  Me.  364;  Town- 
send  y.  Townsend,  2  Sandf.  (N.  Y.)  711;  Rowe  y.  Hamilton,  8  Greenl.  (Me.) 
63.  For  the  general  principle  of  equitable  election,  see  Fetter,  Bq.  60;  Bisp. 
Eq.  (4th  Ed.)  361. 

>•«  Tinney  y.  Tinney,  8  Atk.  7;  Andrews  t.  Andrews,  8  Conn.  79.  But  see 
Caruthers  y.  Caruthers,  4  Brown,  Cb.  dOO;  Blackmon  y.  Blackmon,  16  Ala. 
683;   Charles  y.  Andrews,  2  Bq.  Gas.  Abr.^388. 

*•«  Yincent  y.  Spooner,  2  Gush.  (Miss.)  467;  Dyke  y.  Kendall,  2  De  C^x  M. 
&  a.  209. 

••■  Tisdale  y.  Jones,  88  Barb.  (N.  Y.)  523;  Worrell  t.  Forsyth,  141  DL  22,  SO 
N.  B.  673;   Logan  y.  PhiUipps,  18  Mo.  22. 

•••  Garrard  y.  Garrard,  7  Bush  (Ky.)  436. 

••T  2  Scrib.  Dower  (2d  Ed.)  432;  Genroyes'  Case,  Moore,  717.    But  see  BeaM 


{  60)  DOWEB — HOW   DEFEATED.  109 

IRdofufn  Election — Testamentary  Provision  in  Zdeu  of  Dower. 

In  nearly  all  states,  if  the  hnsband  by  his  will  make  proyision 
for  his  wife  expressly  in  lien  of  dower,  she  must  elect  whioh  she 
will  take.'**  Bo,  too,  if  the  devise  is  necessarily  inconsistent  with 
dower.***    Bnt  if  the  testamentary  proyision  does  not  show  that 

T.  NnttbaU,  1  Yem.  427.  Bnt  not  for  el<^>ement  and  adultery,  except  as  chan- 
ged l^  statute.  Sidney  y.  Sidney,  3  P.  Wms.  269;  Buchanan  v.  Buchanan,  1 
Ball  &  B.  203.  Jointure  Is  now  rare.  It  is  in  some  states  forfeited  for  the 
same  causes  as  dower.    See  1  Stlm.  Am.  St  Law,  f  3247  A. 

SIS  Id  re  Johnson's  Estate,  10  Pa.  Ck>.  Ct  R.  461;  Warren  y.  Warren,  148 
DL  041,  86  N.  E.  611;  PeUlasarro  y.  Beppert,  88  Iowa,  4d7,  60  N.  W.  19;  New- 
man T.  Newman,  1  Brown,  Ch.  186.  But  see  Boiling  y.  BoUing,  88  Va.  524, 
14  S.  B.  67.  By  some  statutes  she  Is  presumed  to  elect  dower;  by  others,  the 
will  1  Stim.  Am.  St  Law,  |  3264.  And  see  Doty  y.  Hendrlx  (Sup.)  16  N.  Y. 
Siipp.  281;  Stone  y.  Yandermark,  146  lU.  312,  34  N.  B.  150.  So  there  may  be 
a  presumption  of  election  from  lapse  of  time.  Ir  re  Gunyon*s  Estate,  85  Wis. 
122, 55  N.  W.  152;  Pratt  t.  Felton,  4  Gush.  (Mass.)  174;  Hastings  y.  Clifford, 
32  Me.  132;  Thompson  t.  Egbert,  17  N.  J.  Lay,  460;  Collins  y.  Carman,  5 
Bid.  503;  Malone  y.  Majors,  8  Humph.  (Tenn.)  577;  Allen  y.  Hartnett  116 
Uo.  278»  22  &  W.  717.  Cf.  Stone  y.  Vandermaxk,  146  HI.  812,  34  N.  E.  150; 
Daffy  ▼.  Duffy,  70  Hun,  135,  24  N.  Y.  Supp.  408;  Zimmerman  y.  Lebo,  151 
Pa.  St  345,  24  AtL  1082.  Merrill  y.  Emery,  10  Pick.  (Mass.)  507;  Spruance 
T.  Darlington  (Del.  Ch.)  30  Atl.  663.  In  ord^r  that  her  election  be  binding, 
sbe  mnst  haye  knowledge  of  the  yalues  of  the  two  estates.  Hender  y.  Rose, 
3  P.  Wms.  124,  note;  U.  S.  y.  Duncan,  4  McLean  99,  Fed.  Cas.  No.  15,002; 
Goodrom  t.  Gk>odrum,  56  Ark.  532,  20  S.  W.  353.  As  to  effect  of  election  to 
take  onder  the  will,  see  Kuydendall  y.  Deyecmon,  78  Mo.  537,  28  AtL  412; 
Swihart  v.  Swihart,  7  Ohio  (Mr.  Ct  R.  338;  Schwatken  t.  Daudt,  53  Mo.  App. 
1;  Tniett  y.  Funderbui^,  93  6a.  686.  20  S.  E.  260.  The  election  must  be  by 
the  widow  herself,  Boone's  Representatives  y.  Boone,  3  Har.  &  McH.  (Md.) 
95;  Sherman  y.  Newton,  6  Gray  (Mass.)  307;  Welch  t.  Anderson,  28  Mo. 
293;  nnless  she  is  insane,  when  her  guardian  may  elect  for  her,  Young  v. 
Boardman,  97  Mo.  181, 10  S.  W.  48.  Contra.  Lewis  v.  Lewis,  7  Ired.  (N.  C.)  72. 
If  sbe  elects  to  take  under  the  will,  lands  aliened  by  the  husband  alone  are 
freed  from  dower.  Allen  y.  Pray,  12  Me.  138;  FairchUd  y.  Marshall,  42 
Minn.  14,  43  N.  W.  563;  In  re  Machemer's  Estate,  140  Pa.  St  544,  21  Atl. 
441;  Spalding  y.  Hershfleld,  15  Mont.  263,  89  Pac.  88;  Stokes  y.  Norwood 
(&  a)  22  &  B.  417.    Of.  Chapin  y.  HUl,  1  R.  I.  446. 

<••  McOnllough  y.  AUen,  3  Yeates  (Pa.)  10;  Hamilton  y.  Buclrwalter,  2 
leatea  (Pa.)  389;  Tuner  t.  Scheiber,  89  Wis.  1,  61  N.  W.  280;  Lewis  y.  Smith, 
9  N.  Y.  602;  Church  y.  Bull,  2  Denio  (N.  Y.)  430;  Jackson  y.  Churchill,  7  Cow. 
(N.  Y.)  287;  Sayage  y.  Bumham,  17  N.  Y.  561;  Nelson  y.  Brown,  144  N.  Y. 
384, 39  N.  B.  866;  Ferris  y.  Ferris  (Sup.)  30  N.  Y.  Sui^  982;  CorrieU  y.  Ham, 
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it  was  intended  to  be  given  In  place  of  dower,  the  widow  may  take 
both."* 

Same — Statutory  Provision  in  Lieu  of  Dower. 

In  a  few  states  a  widow  mnst  elect  between  dowe^  and  an  intes- 
tate share  given  her  bj  atatnte,'^^  or  between  dower  and  home^ 
atead.*" 

EstoppeL 

A  widow  may  be  estopped  to  claim  dower  by  covenants  of  war- 
ranty,*^' or  by  her  conduct,  as  in  inducing  a  purchaser  to  take  the 
land,  representing  it  free  from  dower.*^* 

2  Iowa,  661;  Cain  t.  Gain,  23  lowm,  81;  Tooke  t.  Hardeman,  7  Ga.  20;  Helme 
v.  Strater,  62  N.  J.  Bq.  601,  80  AtL  838;  Stewart  v.  Stewart,  81  N.  J.  Bq.  898; 
Bannister  v.  Bannister,  87  S.  O.  629,  16  S.  E.  612.  In  some  states  a  devise  Is 
presmned  to  be  In  Uen  of  dower,  unless  the  contrary  appears.  1  Stlm.  Am.  St 
Law,  18244. 

*Te  StehUn  v.  Steblln,  67  Hun,  110,  22  N.  Y.  Supp.  40;  Sanfbrd  v.  Jackson,  10 
Paige  (N.  Y.)  266;  Brown  v.  Caldwell,  1  Speers,  Eq.  (S.  O.)  822;  Cunningham 
y.  Shannon,  4  Rich.  Bq.  (S.  G.)  186;  Tooke  v.  Hardeman,  7  Qa.  20;  Lord  ▼. 
Lord,  28  Conn.  827;  CorrleU  v.  Ham,  2  Iowa,  662;  Tobias  ▼.  Ketchnm,  82  N. 
C.  819;  Lasher  v.  Lasher,  13  Barb.  (N.  Y.)  106;  In  re  Blaney's  Estate,  73  Iowa 
113,  84  N.  W.  768;  McGowen  v.  Baldwin,  46  lilnn.  477,  49  N.  W.  261;  HaU  y. 
Smith,  103  Mo.  289,  16  S.  W.  621;  Sumerel  v.  Sumerel,  84  S.  G.  86,  12  S.  E. 
032;  Rivers  v.  Gooding  (S.  C.)  21  S.  E.  810;  Carper  t.  Growl,  148  111.  466,  86 
N.  E.  1040;  KeUey  v.  BaU  (Ky.)  19  S.  W.  681;  Richards  v.  RKdiaids,  90  Iowa, 
606,  68  N.  W.  926;  Bare  v.  Bare  (Iowa)  69  N.  W.  20;  Parker  v.  Hayden,  84 
Iowa,  493,  61  N.  W.  248;  Nelson  y.  Pomeroy,  64  Conn.  267,  29  Atl.  684;  Schorr 
y.  EtUng,  124  Mo.  42,  27  S.  W.  396. 

S71 1  stlm.  Am.  St  Law,  i  8264.  Cf.  Andrews  v.  Bassett,  92  Mich.  449,  62 
N.  W.  743;  Payne  v.  Payne,  119  Mo.  174,  24  S.  W.  781;  BV>rd  y.  Ford,  88  Wis, 
122,  59  N.  W.  464;  Draper  y.  Morris,  137  Ind.  169. 86  N.  B.  714;  WUcox  v.  Wil- 
cox, 89  Iowa,  388,  66  N.  W.  617. 

S72  Venable  v.  Railway  Co.  (Mo.)  19  S.  W.  46.  Of.  Whlted  v.  Pearson,  90 
Iowa,  488,  68  N.  W.  32.    Bnt  see  Godwin  y.  King,  81  Fla.  626,  13  South.  108. 

sTt  This  may  be  by  her  own  coyenants,  2  Scrlb.  Dower  (2d  Ed.)  261;  Bbnen- 
dorf  y.  Lockwood,  67  N.  Y.  322;  McKee  y.  Brown,  43  111.  130;  Rosenthal  ▼. 
Mayhugh,  38  Ohio  St  166;  or  by  those  of  her  ancestor,  2  Scrlbi  Dower  (2d  B3d.) 
264;  Torrey  v.  Minor,  1  Smedes  &  M.  Ch.  (Miss.)  489;  Rnss  v.  Perry,  49  N.  H. 
647. 

t74  Deshler  v.  Beery,  4  Dall.  (Pa.)  800;  Dongrey  v.  Topping,  4  Paige  (N.  Y.) 
94;  Smiley  y.  Wright,  2  Ohio,  606;  Sweaney  v.  Mallory,  62  Ma  486;  Ma«ee 
y.  Mellon,  23  Miss.  686;  Cf.  Heisen  v.  Helsen,  146  111.  668,  84  N.  B.  007; 
Boorom  v.  Tucker,  61  N.  J.  Eq.  186,  26  AtL  466;  McCreary  y«  Leiwl%  114  Mo. 
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Skskite  of  IdfnUtations  and  LacheB. 

Adverae  posaessioii  before  the  hnsbond's  death  has  no  effect  up- 
on the  dower  rlght.*^*  In  seyeral  states  it  is  provided  by  statute 
HobX,  the  widow  mast  bring  action  for  her  dower  within  a  certain 
time,  if  at  alL'^*  In  some  states,  too,  the  general  statutes  of  limi- 
tation are  held  to  apply  to  dower,  though  it  is  not  expressly  in- 
clnded'^^  In  other  states,  the  contrary  is  held.'^*  But  in  equity 
the  widow's  laches  will  bar  her  rlght*^* 

Waste. 
In  several  states  dower  is  forfeited  for  waste.'** 

682p  21  S.  W.  8B6;  Whiteaker  t.  Belt,  25  Or.  480,  86  Pac.  634.  But  see  Mc- 
Creery  t.  Davis  (S.  0.)  22  S.  E.  17& 

>Tt  Durbam  t.  Angler,  20  Me.  242;  Hart  v.  McCoUum,  28  Qa.  478;  Moore  v. 
FltMt,  3  N.  H.  126;  Taylor  v.  Lawrence,  148  IlL  388,  36  N.  SI  74;  Boling  v. 
Clark,  83  Iowa,  4S1,  50  N.  W.  67. 

>Tt  1  Stim.  Am.  8t  Law,  S  3271.  And  see  Elyton  Land  Go.  t.  Denny,  96  Ala. 
336, 11  South.  218;  Hastings  v.  Mace,  157  Mass.  4d9,  32  N.  E.  668;  O'Gara  ▼. 
Neylon,  161  Mass.  140,  36  N.  B.  743. 

STT  2  Scrlb.  Dower  (2d  Ed.)  569;  Owen  t.  Peacock,  88  lU.  33;  Whiting  y. 
Nlehon,  46  HL  230;  Proctor  y.  Bigelow,  38  Mich.  282;  Care  y.  KeUer,  77  Pa. 
St  487;  Tattle  y.  WiDson,  10  Ohio,  24;  Moody  y.  Harper,  38  Miss.  599;  Tor- 
rey  y.  Minor,  1  Smedes  &  M.  Gh.  (Miss.)  489;  CJarmlchael  y.  Garmlchael,  5 
Humph.  (TemL)  96;  Kinsolying  y.  Pierce,  18  B.  Mon.  (Sy.)  782;  Null  y.  How- 
ell, 111  Ma  273,  20  S.  W.  24;  Ck>noyer  y.  Wright,  6  N.  J.  Eq.  613;  Berrien  y. 
CoQoyer,  16  N.  J.  Law,  107.  But  the  statute  is  held  not  to  begin  to  run  until 
there  Is  a  denial  of  the  widow's  right.  Rice  y.  Nelson,  27  Iowa,  148.  And  see 
Hart  y.  Randolph,  142  III.  521,  32  N.  E.  517. 

>7s  Jones  y.  PoweU,  6  Johns.  Gh.  (N.  Y.)  194;  Burt  y.  Sheep  Go.,  10  Mont 
671,  27  Pac.  899;  (Campbell  y.  Murphy,  2  Jones,  Eq.  (N.  G.)  367;  Spencer  y. 
Weston,  1  Dey.  &  B.  (N.  G.)  213;  Ralls  y.  Hughes,  1  Dana  (Ky.)  407;  Ghapman 
T.  Schroeder.  10  Qa.  321;  Spencer  y.  Weston,  1  Dey.  &  B.  (N.  G.)  213;  Ghew 
T.  Fanners'  Bank,  2  Md.  Gh.  231. 

ST*  Tuttle  y.  Willaon,  10  Ohio,  24;  Barksdale  y.  Garrett,  64  Ala.  277;  Ralls 
T.  Hnghea,  1  Dana  (Ky.)  407;  Stelger's  Adm'r  y.  Hillen,  6  QUI  &  J.  (Md.)  121; 
(Slew  y.  Farmera'  Bank,  9  Gill  (Md.)  861;  Kiddall  y.  Trimble,  1  Md.  Gh.  143. 

>••  See  1  Stlm.  Am.  St.  Law,  {  8281  B»  a  But  see  Willey  y.  Laraway,  64 
Ft  6B0^  26  AtL  48a 
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SAMB— STATUTOBY  CHANGES. 

61.  Dower,  as  it  existed  at  common  law,  has  been  abol- 

ished in  some  states,  and  in  others  largely  modi- 
fled  by  statute. 

In  some  states,  dower  has  been  abolished  by  statute.  In  the 
others,  the  common-law  estate  has  been  modified  in  many  partic- 
ulars.**^ These  statutory  changes  haye  been  already  considered 
in  connection  with  the  subjects  to  which  they  apply. 

fiOMESTEAB. 

62.  The  homestead  rl^rht  is,  in  most  states,  an  exemption 

to  a  debtor  of  a  home  free  from  liability  for  certain 
debts. 

Homestead  did  not  exist  at  common  law,  but  is  wholly  a  crea- 
tion of  statute,  and  is  of  comparatiyely  recent  origin.***  The 
homestead  laws  of  the  several  states,  while  agreeing  somewhat  in 
their  general  nature  and  plan,  differ  yery  much  in  wording  and 
detail.  Nor  is  there  much  harmony  in  the  interpretations  which 
have  been  given  by  the  various  courts  to  similar  provisions  of  the 
acts.  Therefore,  all  that  can  be  done  is  to  give  a  general  outline 
of  the  subject  In  every  case  the  reader  must  consult  the  statutes 
and  decisions  of  his  own  state. 

<•!  1  Stim.  Am.  St  Law,  i  3202,  B;  1  Shars.  &  B.  Lead.  Caa.  Beal  Prop. 
299;  WUliams,  Real  Prop.  (ITth  Ed.  Am.  note)  377;  1  Waahb.  Real  Prop.  (5tli 
Ed.)  196,  note  2.  In  three  states  the  husband  Is  endowed,  curtesy  beln^ 
abolished.  1  Stlm.  Am.  St  Law,  i  3202  D.  The  community  system  Is  Incom- 
patible with  dower  and  curtesy.  See  1  Stlm.  Am.  St  Law,  U  G433,  8401-3404 
For  the  constitutionality  of  laws  chan^^lns  the  dowsr  right,  see  Black,  Oonat 
Law,4aL 

stsThomp.  Homest  &  Bxemp^  T. 
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SAMS— WHO  ENTITLED  TO  HOMESTEAD. 

63.  The  homestead  exemption  can  in  most  states  be 
olaimed  only  by  the  head  of  a  family,  but  in  a  few 
states  any  resident  of  the  state  is  entitled  to  the 
exemption. 

Most  of  the  homestead  acts  provide  for  the  exemption  to  one  who 
Ib  the  head  of  a  family,  or  use  words  of  equivalent  meaning.'** 
Bnt  in  a  few  states  all  residents  of  the  state  are  given  the  privilege, 
whether  the  head  of  a  family  or  not.***  The  best  test  to  deter- 
mine whether  one  claiming  a  homestead  is  the  head  of  a  family 
Beems  to  be  the  existence  of  a  moral  duty  to  support  dependent 
persons  living  with  him.***  A  husband  and  wife  are  such  a  fam- 
ily, though  they  have  no  children.***  When  a  husband  owning  a 
homestead  dies,  the  right  survives  to  the  widow  for  her  life,**^ 

tst  Tbomp.  Homest.  &  Ezemp.  39.  Alienage  does  not  exclude  one  from  the 
benefit  of  homestead  exemptions.  Gobbs  v.  Coleman,  14  Tex.  594;  People  v. 
McOlay,  2  Neb.  7;  Dawley  v.  Ayers,  23  Cal.  108;  Sproul  v.  McCoy,  26  Ohio  St. 
577. 

»<4  Thomp.  Homest  &  Exemp.  52;  Myers  v.  Ford,  22  Wis.  134;  1  Minn.  St. 
at  Large  1873,  p.  630,  §  165;  Const.  Ark.  1868,  art.  12,  $  3;  Greenwood  v.  Mad- 
dox,  27  Ark.  649;  Hesnard  v.  Plunkett  (S.  D.)  60  N.  W.  159.  And  see  Bank 
of  VersaUlee  v.  Guthrey,  127  Mo.  189,  29  S.  W.  1004. 

3"  Thomp.  Homest.  &  Exemp.  46;  Connaugbton  v.  Sands,  32  Wis.  387; 
Wade  Y.  Jones,  20  Mo.  75;  Blackwell  v.  Broughton,  56  Ga.  390;  McMurray  v. 
Shuck,  6  Bush  (Ky.)  Ill;  Mulllns  v.  Looke.  8  Tex.  Clr.  App.  138,  27  S.  W.  920. 
Bnt  see  Powers  v.  Sample,  72  Miss.  187,  16  South.  203.  In  some  cases  a  legal 
duty  to  support  has  been  made  the  test  Whalen  v.  Cadman,  11  Iowa,  22(>; 
Marsh  v.  Lazenby,  41  Ga.  153;  Sanderlln  v.  Sanderlln's  Adm'r,  1  Swan  (Tenn.) 
441.  Instances  are:  A  single  man  supporting  his  mother  and  dependent  broth- 
ers and  sisters.  Marsh  v.  Lazenby,  41  Ga.  153;  or  dependent  minor  brothers 
and  sisters.  Greenwood  v.  Maddox,  27  Ark.  649;  McMurray  v.  Shuck,  6  Bush 
(Ky.)  Ill;  or  widowed  sister,  with  her  dependent  children.  Wade  v.  Jones,  20 
Mo.  75;  a  widower  supporting  his  widowed  daughter  and  her  children,  Black- 
well  V.  Broughton,  56  Ga.  390;  or  a  grown-up  daughter.  Cox  v.  Stafford.  14 
How.  Prac  (N.  Y.)  519;  single  woman  supporting  her  illegitimate  child,  Ellis 
T.  White,  47  Cal.  73. 

"•  KltcheU  v.  Burgwtn,  21  111.  40;  Wilson  v.  Cochran,  31  Tex.  680. 

«»T  Thomp.  Homest.  &  Exemp.  454;  Fleetwood  v.  Lord,  87  Ga.  592,  13  S.  E. 
674;  Fore  t.  Fore,  2  N.  D.  260,  50  N.  W.  71Z    But  see  Gowan  v.  Fountain,  60 
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though  in  some  states  she  loses  the  homestead  by  a  subsequent 
marriage.'**  On  the  other  hand,  where  the  wife  was  the  owner  of 
the  homestead,  the  surviying  husband  la  in  some  states  entitled  to 
a  continuation  of  the  ezempticm,  although  there  are  no  minor  chil- 
dren.'** And  a  husband  does  not  lose  his  homestead  when  his 
wife  withdraws  from  the  family  under  a  decree  of  divorce.***  But 
in  seyeral  states  it  is  held  that  a  widow  who  is  a  nonresident  is 
not  entitled  to  the  homestead.**^  Childr^i,  during  the  life  of  the 
parent  who  owns  the  homestead  property,  have  no  rights  against 
such  parent.***  But,  against  a  suryiving  parent  who  does  not  own 
the  property,  they  have,***  and  in  most  states  the  minor  childrm 

Minn.  264,  52  N.  W.  SS2;  Whitens  Adm'r  ▼.  WUte,  68  Vt  577,  22  Afl.  602.  But 
not  in  Georgls,  unless  there  are  minor  childrm.  Kidd  ▼.  Lesler,  46  Ga.  231. 
Some  cases  hold  that  the  widow  most  elect  between  her  dower  and  homestead, 
Butterfield  t.  Wicks,  44  Iowa,  310;  or  between  her  distributive  share  and 
homestead.  Egbert  t.  Egbert,  85  Iowa,  625,  52  N.  W.  478.  And  she  may  be 
compelled  to  choose  between  homestead  and  a  devise,  in  a  wiU  which  clearly 
requires  such  election.  Meech  v.  Meech,  87  V 1 414.  And  see  Cowdrey  ▼.  Hitch- 
cock, 103  111.  262. 

s  18  Dei  V.  Habel,  41  Mich.  88,  1  N.  W.  064.  And  see  Craddock  v.  Edwards, 
81  Tex.  609,  17  S.  W.  228.    Contra,  Pore  v.  Fore,  2  N.  D.  260,  50  N.  W.  71Z 

>■•  In  re  Lamb's  Estate,  95  Gal.  397,  30  Pac  5G8;  Stults  v.  Sale,  02  Ky.  5, 
17  B.  W.  148;  Roberts  v.  Greer  (Nev.)  40  Pac.  6. 

s»o  Doyle  v.  Ck>bum,  6  Allen  (Mas&)  71;  Hall  v.  Fields,  81  Tex.  553, 17  S.  W. 
82.  But  see  Arp  v.  Jacobs,  3  Wyo.  489,  27  Pac  800.  See,  however.  Cooper  v. 
Cooper,  24  Ohio  St  489.  Where  the  wife  withdraws  from  the  family,  she 
loses  her  homestead  right,  if  her  withdrawal  was  not  justified,  Trawick  v. 
Harris,  8  Tex.  312;  CockreU  v.  Curtis,  83  Tex.  105,  18  S.  W.  436;  but  not  when 
the  husband's  conduct  has  forced  her  to  withdraw.  Header  v.  Place,  43  N.  H. 
307;  Atkinson  v.  Atkinson,  40  N.  H.  240;  Curtis  v.  CockreU  (Tex.  Civ.  App.) 
28  S.  W.  129.  A  divorced  wife  cannot  claim  her  "widow's  exemption."  Dob- 
son's  Adm*r  v.  Butler's  Adm'r,  17  Mo.  87.  But  see  Alexander  v.  Alexander.  52 
111.  App.  195. 

201  Succession  of  Norton,  18  La.  Ann.  36;  Allen  ▼.  Manasse,  4  Ala.  654; 
Meyer  v.  Clans,  15  Tex.  516;  Black  v.  Singley,  91  Mich.  50,  51  N.  W.  704. 

292  Thomp.  Homest  &  Bxemp.  476;  Bateman  v.  Pool,  84  Tex.  405, 19  S.  W. 
652. 

tta  Thomp.  Homest  A  Bxemp.  475;  Miller  ▼.  Marckle,  27  IlL  405;  Williams 
V.  Whltaker,  110  N.  a  898,  14  &  B.  024;  Hoppe  t.  Hoppe,  104  CaL  94,  87  Pac. 
894. 
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are  entitled,  after  the  death  of  both  parents,  to  the  homestead  dar- 
ing their  minority."** 

SAME— BUBATIOir  OF  EXEMFTIOir. 

64.  The  homestead  right  is  an  ezemption: 

(a)  To  the  owner  for  life. 

(b)  To  the  surviving  spouse  for  life,  in  most  states. 

(c)  To  the  children  during  their  minority,  in  some  states. 

The  homestead  interest  or  estate  '**  is  an  exemption,  on  grounds 
of  public  policy,  of  a  home  to  a  debtor  and  his  family. *••  The  ex- 
emption continues  in  general  for  the  life  of  the  owner  and  of  the 
garyiying  spouse,  and  until  the  minor  children,  if  any,  reach  ma- 
jority; *•'  that  is,  during  a  life  or  lives,  and  the  interest  is  therefore 
most  closely  allied  to  legal  life  estates,  and  possesses  many  of  the 
incidents  of  such  estates.*** 

If  4  Tbomp.  Homest  &  Exemp.  476;  Hoppe  t.  Hoppe,  104  Cal.  94,  37  Pac.  804; 
Bparkman  t.  Roberts  (Ark.)  31  S.  W.  742;  Fields  y.  Austin  (Tex.  Civ.  App.)  30 
S.  W.  386;  HaU  y.  Fields,  81  Tex.  553.  17  S.  W.  82;  Tate  y.  Goff.  89  Ga.  184, 
15  S.  E.  30;  Vornberp  t.  Bwens,  88  Ga.  237,  14  S.  E.  562;  Lewis  y.  Llchty,  3 
Wash.  St  213,  28  Pac.  356.  But  see  Haynes  y.  Schaefer,  96  Ga.  743,  22  S.  E. 
327;  Moore  y.  Peacock,  94  Ga.  523,  21  S.  E.  144. 

>••  In  some  states  the  homestead  is  not  treated  as  an  estate.  McDonald  y. 
C^iandall,  43  lU.  231;  Black  y.  Curran,  14  Wall.  463;  Atkinson  t.  Atkinson,  37 
.N.  H.  434;  Robinson  y.  Baker,  47  Mich.  619,  11  N.  W.  410;  Browning  y.  Har- 
ris, 99  lU.  46a    But  see  Helm  y.  Helm,  11  Kan.  21. 

>»•  Oap^  y.  Kroplk,  129  lU.  509,  21  N.  E.  836. 

s»T  See  poet,  p.  382. 

»•  Kerley  y.  Kerley,  18  Allen  (Mass.)  286;  Hunter's  Adm*r  y.  Law,  68  Ala. 
365;  Jones  y.  Gilbert,  135  lU.  27,  25  N.  E.  566;  Wilson  v.  Proctor,  28  Minn. 
13, 8  N.  W.  830.  It  is  also  an  estate  upon  condition  (see  post,  p.  169),  namely, 
that  it  continue  to  be  occupied  as  a  homestead.  Locke  y.  Rowell,  47  N.  H.  40. 
Homestead  also  under  some  statutes  resembles  the  common-law  toiancy  in  en- 
tirety, since  the  estate  goes  to  the  suryiyor,  and  both  husband  and  wife  must 
join  in  a  conyeyance.   See  post,  p.  837. 
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SAME— IN  WHAT  ESTATES. 

66.  Any  estate  in  possession,  legal  or  equitable,  will  sup- 
port a  homestead. 
EXCEPTION — In    some    states    homestead    cannot   be 
claimed  in  Joint  estates. 

The  intcd-est  which  the  debtor  has  in  the  land  which  he  claims 
as  a  homestead  can,  it  seems,  make  no  difference  to  his  credit- 
ors.'"'  Accordingly,  an  equitable  estate,  such  as  an  equity  of 
redemption,*^®  or  a  contract  to  purchase,*®^  will  support  a  claim 
of  homestead.'®*  So,  also,  will  a  life  estate,'®*  or  a  leasehold.*** 
As  to  estates  in  common,  the  cases  are  conflicting.*®*  Homestead 
rights  in  partnership  realty  are  denied  in  most  states.*®*    So  a 

!••  Tbom]>.  Homest  &  Exemp.  144. 

soo  Cheatham  v.  Jones,  68  N.  O.  163;  Doane  t.  Doane,  46  Vt  486. 

SOI  McKee  v.  Wilcox,  11  Mich.  358;  Fyffe  v.  Beers,  18  Iowa,  11;  Bartholo- 
mew T.  West.  2  DilL  203,  Fed.  Cas.  No.  1,071. 

•oiWUder  v.  Haughey,  21  Minn.  102;  McKee  v.  Wilcox,  11  Mich.  358; 
Blue  V.  Blue,  38  lU.  9;  Allen  v.  Hawley,  66  111.  164;  Bartholomew  v.  West,  2 
Dill.  290,  Fed.  Cas.  No.  1,071;  McCabe  v.  Mazzuchelll,  13  Wis.  478;  Orr  v. 
8hraft,  22  Mich.  260;  Alexander  v.  Jackson,  92  Oal.  614,  28  Pac.  693.  Contra, 
Garaly  v.  Da  Boee,  6  S.  a  493. 

sot  Thomp.  Homest  &  Exemp.  S  160;  Deere  t.  Chapman,  26  111.  610;  Potts 
T.  Dayenport,  79  111.  456.  But  that  the  widow  cannot  have  a  homestead  Id 
such  estate,  see  Ogden  t.  Ogden,  60  Ark.  70,  28  &  W.  796. 

804  Thomp.  Homest  &  Exemp.  $  152;  Pelan  t.  De  Bevard,  18  Iowa,  53; 
Conklin  v.  Foster,  67  111.  104;  Johnson  y.  Richardson,  33  Miss.  462;  Maatta 
y.  Kippola,  102  Mich.  116,  60  N.  W.  300;  In  re  Emerson's  Homestead,  68  Minn. 
450,  60  N.  W.  23.  But  a  tenancy  at  will  is  not  sufficient  Berry  y.  Dobson,  68 
Miss.  483,  10  South.  46.    And  see  Colwell  y.  Carper,  15  Ohio  St  279. 

•0  6  Thomp.  Homest  &  Exemp.  S  156.  For  cases  holding  the  afflrmatiye, 
dee  McClary  y.  Blxby,  36  Vt.  254;  Horn  y.  Tufts,  39  N.  H.  478;  Hewitt  y. 
Rankin,  41  Iowa,  35;  Tarrant  y.  Swain,  16  Kan.  146;  Smith  y.  Deschaumes, 
37  Tex.  429;  Williams  y.  Wethered,  Id.  130.    See,  also,  Greenwood  y.  Maddox, 

27  Ark.  64&  Contra,  Thurston  y.  Maddocks,  6  Allen  (Mass.)  427;  Wolf  y. 
Fleischacker,  6  Cal.  244;  Ward  y.  Huhn,  16  Minn.  159  (Oil.  142);  West  y. 
Ward,  26  Wis.  679;   Amphlett  y.  Hibbard,  29  Mich.  298;  Ventress  y.  Collins, 

28  La.  Ann.  783;  In  re  Carriger*s  Estate,  107  Cal.  618,  40  Pac.  1032.  And  see 
note  to  12  Lawy.  Rep.  Ann.  619. 

•••Thomp.  Homest  &  Exemp.  i  176;    Klngsley  t.  Klngsley,  80  Cal.  &^; 
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widow  cannot  have  a  homestead  In  lands  to  which  the  hasband  was 
entitled  in  lemainder.*^^  Title  In  the  wife  will  giye  a  homestead, 
thoagh  the  hasband  be  living; '*'  but  each  cannot  claim  a  home- 
rtead.»«» 

8A1CB— AMOUNT  OF  EXEMPTION. 

66.  The  homestead  statutes  limit  the  amount  of  exemption 

either: 

(a)  By  the  number  of  acres ; 

(b)  By  the  value  of  the  premises ;  or 

(c)  By  both. 

67.  The  limitation  is  different  in  many  states  for: 

(a)  TTrban  homesteads,  and 

(b)  Sural  homesteads. 

In  all  states  the  amount  of  which  the  homestead  may  consist  is 
limited^  either  as  to  the  number  of  acres,  or  the  value  of  the  prem- 
lees,  or  both.  Under  limitations  according  to  value,  the  value  of 
improvements  is  added  to  the  bare  value  of  the  land  in  estimating 
the  exemption,***  The  amount  of  the  homestead  exemption  de- 
pends, under  most  statutes,  on  whether  the  homestead  is  urban  or 
raral, — ^the  former  meaning  a  home  in  a  town  or  city,  and  the  lat 
ter  a  home  in  the  country,  with  land  used  in  agricultural  pur- 
Euit*.***    But  the  fact  that  the  land  is  within  the  corporate  limits 

Rhodes  v.  WUlIams,  12  Nev.  20;  Drake  v.  Moore,  66  Iowa,  58,  23  N.  W.  263; 
Hojt  V.  Hoyt,  69  Iowa,  174,  28  N.  W.  500;  Ghalfant  v.  Grant,  3  Lea  (Tenn.) 
U8L  Contra,  Hewitt  v.  Rankin,  41  Iowa,  35;  West  y.  Ward,  26  Wis,  579;  Mc- 
MUlan  V.  Paiker,  109  N.  C.  252,  13  S.  E.  764. 

»o"  HoweU  V.  Jones.  91  Tenn.  402,  19  S.  W.  757.  But  see  Stem  v.  Lee, 
115  N.  C.  426,  20  S.  E.  736. 

>o>Tbomp.  Homest.  &  Exemp.  S  184;  Orr  v.  Shraft,  22  Mich.  260;  Crane 
V.  Waggoner,  33  Ind.  83;  TourvlUe  v.  Plerson,  39  HI.  446;  Partee  v.  Stew- 
art, 50  Miss.  717;  Murray  v.  Sells,  53  Ga.  257;  Herdman  v.  Cooper,  39  111. 
App.  330. 

•otTonnrflle  ▼.  Plerson,  39  HI.  447;  Gambette  v.  Brock,  41  Cal.  84;  Mc- 
Adoo,  J.,  In  Homman  ▼.  Smith,  89  Tex.  362. 

•!•  Thomp.  Homest  &  Exemp.  100;  Williams  v.  Jenkins,  26  Tex.  306;  Van- 
story  y.  Thornton,  110  N.  O.  10,  14  S.  B.  637.  Contra,  Swayne  v.  Chase, 
(Tex.  Snp.)  80  &  W.  1049. 

•11  The  hnsband  cannot,  without  the  wife's  consent,  change  a  rural  into 
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of  a  town  or  city  does  not  make  it  an  arban  homestead,  if  it  is  used 
for  agricultural  purposes.'^'  Some  cases  hold  that  the  homestead 
may  consist  of  parcels  of  land  not  contiguous/^*  but  this  is  denied 
in  others.*** 

SAME— HOW  AOQUIBED. 

68.  The  homestead '  exemption  Is  acquired  by  ocoapancy 
of  the  premises  as  a  home.  In  some  states  there 
must  also  be  a  recorded  notice  that  the  premises 
are  claimed  as  a  homestead. 

Occufpofficy. 

In  most  of  the  states,  the  right  to  claim  land  exempt  as  a  home- 
stead is  acquired  by  occupancy  of  the  premises  as  a  home.*^*  To 
create  a  homestead  by  occupancy,  the  occupancy  must  be  actual,*^* 

an  urban  homestead  bj  diyiding  it  into  town  lots.  Bassett  t.  Messner,  80 
Tex.  604.     Cf.  AUen  t.  Whitaker  (Tex.  Sup.)  18  S.  W.  160. 

«i«  Taylor  t.  Boulware,  17  Tex.  74;  Frost  v.  Rainbow,  85  Iowa,  289,  62  N. 
%V.  198.     But  see  Heidel  v.  Benedict   (Minn.)  63  N.  W.  400. 

■It  Mayho  t.  Ck>tton,  69  N.  C.  289;  Martin  v.  Hughes,  67  N.  O.  293;  WU- 
liams  T.  Hall,  83  Tex.  212;  Perl^ins  v.  Quigley,  62  Mo.  498;  West  River 
Bank  y.  Gale,  42  Vt  27;  Shubert  v.  Winston,  ^  Ala.  514,  11  South.  20i); 
Webb  T.  Hayner,  49  Fed.  601,  605;  Griswold  v.  Huffaker,  47  Kan.  600.  2S 
Pac.  696. 

■i«  Reynolds  y.  Hull,  36  Iowa,  394;  Bunker  t.  Locke,  15  Wis.  635;  Walters 
V.  People,  18  111.  194;  True  v.  Morrill,  28  Vt  672;  Adams  v.  Jenkins,  IB 
Gray  (Mass.)  146;  Ldnn  Go.  Bank  v.  Hopkins,  47  Kan.  680,  28  Pac.  606; 
McCrosky  r.  Walker,  55  Ark.  303,  18  S.  W.  169;  WilUams  v.  WUlis,  84 
Tex.  398,  19  S.  W.  683;  Allen  v.  Whitaker  (Tex.  Sup.)  18  S.  W.  160. 

•IB  Thomp.  Homest  &  Bxemp.  \  198. 

■i<  Thomp.  Homest  &  Bxemp.  199;  Gregg  t.  Bostwick,  33  GaL  220;  Kitch- 
eU  V.  Burgwln,  21  lU.  40;  Walters  v.  People,  Id.  178;  Tourvllle  v.  Plerson, 
89  IlL  446;  True  v.  Morrill,  28  Vt  672;  McMonegle  v.  Wilson,  108  Mich. 
264,  61  N.  W.  495;  Cahill  v.  Wilson,  62  111.  137;  CampbeU  t.  Ayres,  18 
Iowa,  252;  Coolidge  v.  Wells,  20  Mich.  79;  TiUotson  v.  MUlard,  7  Minn. 
518  (GiL  419);  Petty  v.  Barrett  37  Tex.  84;  Campbell  v.  Adair,  46  Misis. 
170.  For  cases  where  the  facts  did  not  show  sufficient  occupancy,  see  Ev- 
ans T.  Caiman,  92  Mich.  427,  52  N.  W.  787;  Tromans  y.  Mahlman,  92  Cal. 
1,  27  Pac.  1094,  and  28  Pac.  579;  Sharp  t.  Johnston  (Tex.  Sup.)  19  S.  W.  259. 
The  requirement  of  actual  occupancy  is  relaxed  in  the  case  of  a  widow 
or  minor  children  sunrlYing  the  owner.     Titman  y.  Moore,  43  111.  169;  Locke 


{  68)  HOMESTEAD ^HOW   ACQUIBED.  119 

and  in  many  states  must  exist  at  the  time  the  adverse  right  against 
which  the  exemption  is  claimed  accrues.'^''  Dedication  by  occu- 
pancy is  based  on  the  theory  that  the  use  of  the  premises  as  a 
home  is  notice  to  the  world  of  the  existence  of  the  exemption.*" 
Therefore  the  occupancy  is  required  to  be  permanent,***  and  by  the 
family  as  a  home.**®  It  must  be  personal,  and  not  by  a  tenant.*** 
Bnt  it  is  not  required  by  the  statutes  that  the  occupancy  be  con- 
tinued  any  stated  length  of  time  before  the  exemption  is  acquired. 
So,  after  premises  have  acquired  a  homestead  character,  that  char- 
acter is  not  lost  by  temporary  interruptions  in  the  occupancy.*** 

Recorded  Notice. 

In  some  states  occupancy  alone  is  not  sufficient  to  create  a  home^ 
stead  exemption.  It  is  required,  in  addition,  that  there  be  a  no- 
tice recorded  that  the  premises  are  claimed  as  a  homestead,  or  the 
word  '^homestead"  must  be  entered  in  the  margin  of  the  record  of 
the  title  to  the  premises.***  It  is,  of  course,  necessary  that  the 
homestead  continue  to  be  occupied  as  such  after  the  recording  of 
the  notice,  or  the  exemption  will  be  lost.**^ 

y.  RoweU,  47  N.  H.  46;  Phipps  ▼.  Acton,  12  Bush  (Ky.)  875;  Brettun  v. 
Fox.  100  Mass.  234;  Wright  t.  Dunning,  46  lU.  271;  Booth  t.  Goodwin,  29 
Ark.  633;  Johnston  v.  Tuiner,  29  Ark.  280. 

•IT  Yflia  y.  Pico,  41  CaL  469;  Lee  t.  MiUer,  11  AUen  (Mass.)  87;  Titman 
r.  Moore,  43  lU.  174;  McCormick  y.  Wilcox,  26  IlL  274;  Reinback  y.  Wal- 
ter, 27  lU.  393. 

"*  Christy  y.  Dyer,  14  Iowa,  438;  Williams  y.  Dorrig,  81  Ark.  466;  Broome 
r.  Bayia,  87  Ga.  584,  13  S.  E.  749.  See,  also,  Groshols  y.  Newman,  21  Wall. 
4S1. 

*»  Lee  y.  Mmer,  11  Allen  (Mass.)  87. 

"•  Spanlding  y.  Crane,  46  Vt  298;  McClary  ▼.  Bizby,  86  Vt  254;  Dyson 
T.  Sheley,  11  Mich.  527;  Moerlein  y.  Inyestment  Co.  (Tex.  Civ.  App.)  29  S. 
W.  162;   Bente  y.  Lange,  Id.  813. 

*»  Hoitt  y.  Webb,  86  N.  H.  158;  True  y.  Morrill,  28  Vt  672.  See,  also, 
Kaster  y.  McWilliams,  41  Ala.  302;   Elmore  y.  Elmore,  10  Cal.  224. 

"« Kitchen  ▼.  Bnrgwin,  21  lU.  40;  Walters  y.  People,  Id.  178;  Potts  v. 
Dayenport,  79  111.  455;  Herrick  v.  Grayes,  16  Wis.  157;  Jarvals  y.  Moe,  88 
Wis.  440;  Wets  v.  Beard,  12  Ohio  Bt  431;   Bunker  y.  Paquette,  87  Mich.  79. 

"•Drake  T.  Root,  2  O>lo.  685;  Wright  T.  Westheimer,  2  Idaho,  962,  28 
Pac  430. 

"« Qregg  y.  Bostwlck,  88  OaL  220;  Cole  t.  Gill,  14  Iowa,  S27;  Alley  y.  Bay, 
9I0W1,  600. 
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69.  BBLEOnON— The  homestead  may  be  selected  by  the 

one  daiming  the  exemption,  or  set  off  for  him  by 
order  of  court. 

When  the  premises  occupied  as  a  home  by  a  debtor  exceed  in 
area  or  value  the  exemption  allowed  by  statute,  the  debtor  may 
select  the  part  which  he  will  claim  as  his  homestead.  He  may  do 
so  after  an  execution  has  been  issued  against  him,  provided  he 
has  not  made  a  selection  previously.***  If  the  debtor  fails  to  make 
a  selection,  the  court  will  direct  the  sheriff  or  a  board  of  ap- 
praisers to  make  one  for  him.***  In  case  division  of  the  premises 
is  impossible  or  inexpedient,**'^  in  some  states,  the  premises  may 
be  sold,  and  the  amount  which  is  exempt  paid  over  to  the  debtor.*** 
For  the  details  of  the  procedure,  the  reader  must  consult  the  local 
statutes. 

SAME— HOW  IiOST. 

70.  The  homestead  right  may  be  lost: 

(a)  By  abandonment. 

(b)  By  waiver. 

(c)  By  alienation  of  the  premises,  in  some  states. 

•  »i»  Mackey  v.  Wallace,  26  Tex.  526;  Davenport  v.  Alston,  14  Ga.  271;  Kent 
V.  Agard,  22  Wis.  146.  Of.  Palmer  v.  Hawea,  80  Wis.  474,  50  N.  W.  341.  And 
Bee  Thomp.  Homest  &  Exemp.  533.  For  the  debtor's  right  to  select  in  states 
where  there  is  a  limitation  on  area,  but  not  on  value,  see  Thomp.  Homest.  & 
Exemp.  f  533;  Tumlinson  v.  Swinney,  22  Ark.  400;  Houston  &  6.  N.  R.  Co. 
V.  Winter,  44  Tex.  597;   How  v.  Bank  (Minn.)  63  N.  W.  G32. 

»a«  Holden  v.  Pinney,  6  Cal.  234;  Fogg  v.  Fogg,  40  N.  H.  282;  Gary  v. 
Eastabrook,  6  Cal.  457;  Myers  v.  Ford,  22  Wis.  139;  Hartwell  v.  McDonald, 
69  111.  296;  Lute  v.  Reilly,  66  N.  C.  21;  Anthony  v.  Rice.  110  Mo.  223,  19  S,  W. 
423.  And  see  Pinkerton  v.  Tumlin,  22  6a.  165.  For  procedure  In  such  cases, 
see  Dillman  v.  Bank,  139  111.  269,  28  N.  E^  946;  Ducote  ▼.  Rachal,  44  La.  Ann. 
580,  10  South.  933. 

tsT  Where  the  lower  floor  of  a  building  occupied  by  a  debtor  as  his  home 
Is  rented  for  a  store,  partition  may  be  made  horizontally,  and  the  part  used 
for  the  store  sold  on  execution.  Amphlett  v.  Hibbard,  29  Mich.  298;  Rhodes 
V.  McCormlck,  4  Iowa,  368;  Mayfield  v.  Maasden,  59  Iowa,  517,  13  N.  W. 
652.    But  see  Wright  v.  Ditzler,  54  Iowa,  620,  7  N.  W.  98. 

•St  Dearing  v.  Thomas,  25  Ga.  223;  MiUer's  Appeal,  16  Pa.  St  300;  Dod- 
ion's  Appeal,  25  Pa.  St.  232;  Chaplin  v.  Sawyer,  35  Vt  286. 
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Like  acqalsition  bj  occupancy,  loss  by  abandonment  is  in  all 
cases  a  question  of  fact,*-**  and,  in  determining  this,  intention  to  re 
tun)***  and  duration  of  absence  are  material  points.**^  Leasing 
the  homestead  to  a  tenant  is  not  conclusive  evidence  of  an  aban- 
donment,***  but  acquisition  of  another  homestead  is.***  Some 
statutes  provide  that  only  certain  named  acts  or  a  written  ac- 

tt»Tbomp.  HomesC  &  Kxemp.  f  218;  Feldes  y.  Duncan,  80  lU.  App.  4G9; 
lioveless  v.  Thomaa,  152  111,  479.  38  N.  E.  907;  Stewart  v.  Brand,  23  Iowa, 
477;  Orman  v.  Orman,  26  Iowa,  3G1 ;  Potts  v.  Davenport,  79  111.  459;  Brennan 
T.  Wallace,  25  CaL  108;  Shepherd  v.  Cassidaj,  20  Tex.  24;  Bradford  v.  Trust 
Ca,  47  Kan.  587.  28  Pac.  702;  Robinson  v.  Swearingen,  55  Ark.  55,  17  S.  W. 
885;  Metcalf  v.  Smith  (Ala.)  17  South.  537;  Blackman  v.  Hardware  Oo.  (Ala.) 

17  South.  029.  The  removal  must  be  voluntary,  to  coustitnte  abandonment 
So  leaving  the  home  i^or  fear  of  Indian  hostilities  would  not  authorize  the  bus- 
taDd.  before  returning,  to  execute  a  mortgage  without  the  wife  joining.  Moss 
T.  Wamtf,  10  CaL  296.  Mere  intention  to  abandon  does  not  terminate  the 
exemption.    Dawlej  v.  Ayers,  123  CaL  lOS. 

t>o  Moore  V.  Smead,  89  Wis.  558,  62  N.  W.  426;  McMillan  v.  Warner,  88 
Tex.  410;  Shepherd  v.  Cassiday,  20  Tex.  24;  CJouhenant  v.  Oockrell,  Id.  97; 
PottB  V.  Favenport,  79  HI.  455;  LazeU  v.  LazeU,  8  Allen  (Mass.)  575;  Kitchell 
y.  Uurgw)c.  21  lU.  40;  Buck  v.  Conlogue,  49  UL  391;  Tltman  v.  Moore,  43 
lU.  169;  Cory  v.  Schuster.  44  Neb.  269.  62  N.  W.  470;  Cooper  v.  Basham  (Tex. 
Sup.)  19  &  W.  704;  CampbeU  v.  Potter  (Ky.)  29  S.  W.  189;  D.  M.  Osborne  & 
Oo.  T.  Schooumaker,  47  Kan  667,  28  Pac.  711;   Gregory  v.  Gates,  92  Ky.  532, 

18  a  W.  231. 

»i  Fyffe  Y.  Beers,  IS  Iowa,  7;  Dunton  v.  Woodbury,  24  Iowa,  74;  Oabeen 
T.  MuUii^n,  37  m.  230;  William  Deering  &  Co.  v.  Beard,  48  Kan.  16,  28  Pac. 
9SL 

*H  Herrick  v.  Graves,  16  Wis.  163;  Austin  v.  Stanley,  46  N.  H.  51;  Camp- 
bell T.  Adair,  46  Miss.  170;  Wetz  v.  Beard,  12  Ohio  St  431;  Pardo  v.  Bittorf, 

48  Mich.  275,  12  N.  W.  164;  Wiggins  v.  Chance,  54  lU.  175;  Buck  v.  Conlogue, 

49  lU.  391;  Myers  v.  Ford,  22  Wis.  139;  Eckman  v.  Scott,  34  Neb.  817,  52  N. 
W.  822.  But  see  In  re  Phelan's  Estate,  16  Wis.  76;  Fisher  v.  Cornell,  70  IlL 
216;  Davis  v.  Andrews,  30  Vt  678;  Warren  v.  Peterson,  32  Neb.  727,  49  N. 
W.  708;  Wynne  v.  Hudson,  66  Tex.  1,  17  S.  W.  110;  Malone  v.  Komrumpf, 
84  Tex.  454,  19  S.  W.  607. 

•"  Woodbury  v.  Luddy,  14  Allen  (Mass.)  1;  CahiU  v.  WUson,  62  Ul.  187; 
Garr  v.  Rising,  Id.  14;  Druiy  v.  Bachelder,  11  Gray  (Mass.)  214;  Blackburn 
T.  Traf&c  Co.,  90  W1&  362,  63  N.  W.  289;  Wood  v.  Hawkins,  60  Ark.  262,  29 
&  W.  892.  Cf.  Davis  v.  Kelley,  14  Iowa,  523;  Brewer  v.  Wall,  28  Tex.  685; 
Tltman  v.  Moore,  43  IlL  169.  But  see  Ross  v.  Porter,  72  Miss.  361,  16  South. 
806;  McMillan  v.  Warner,  38  Tex.  4ia 
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knowledgment  shall  be  evidence  of  abandonment.'*^  No  premises 
can  be  a  homestead  unless  thej  are  used  as  such.'*'  A  use  of  part 
of  the  premises  for  business  purposes  does  not  take  away  the  ex- 
emption.*** But  In  most  states  It  Is  held  that  separate  boildings 
rented  to  tenants  will  not  be  exempt,  though  they  are  on  the  home- 
stead lot*»^ 

Wcmifr. 

The  homestead  may  be  made  liable  by  an  express  waiver  of  the 
exemption  at  the  time  a  debt  is  created,  the  waiver  being  made 
by  the  persons  comi>etent  to  sell  the  homestead.***  The  wife  must, 
however,  join  in  the  waiver  to  make  it  effectuaL*** 

A  fraudulent  conveyance  of  the  homestead  set  aside  by  the  hus- 
band's creditors  does  not  estop  the  debtor  or  his  wife,  though  she 

st4  Dulanty  v.  Pynchon,  6  AUen  (Mass.)  610;  Doyle  y.  Gobum,  Id.  71: 
Locke  V.  RoweU,  47  N.  H.  46;  Cross  v.  Everts,  28  Tex.  533;  Jarvais  t.  Hoe. 
88  Wis.  445;    Faivre  v.  Daley,  83  Cal.  664,  29  Pac.  256. 

•SB  Holtt  V.  Webb,  86  N.  H.  158;  Stanley  v.  Greenwood,  24  Tex.  224;  Plillleo 
y.  Smalley,  23  Tex.  409;  Kelly  y.  Baker,  10  Minn.  154  (OH.  124);  TUlotaon  y. 
Millard,  7  Minn.  518  (Gil.  419);  Grosbolz  v.  Newman,  21  Wall.  48L  ▲ 
man  can  baye  only  one  bomestead.  Wrigbt  v.  Dunning,  46  IlL  271.  In 
Texas  tbere  may  be  an  exemption  of  a  ^'business  homestead,*'  also.  Leayell 
y.  Lapowskl,  85  Tex.  168,  19  S.  W.  1004;  Webb  v.  Hayner,  49  Fed.  601,  605. 
But  see  Houston  y.  Newsome,  82  Tex.  75,  17  S.  W.  603. 

•••Kelly  y.  Baker,  10  Minn.  154  (Gil.  124);  Phelps  y.  Rooney,  9  Wis.  70; 
Orr  y.  Shraft,  22  Mich.  260;  Palmer  y.  Hawes,  80  Wis.  474,  50  N.  W.  341; 
In  re  Ogburn's  Estate,  105  Cal.  95,  38  Pac.  496;  Groneweg  v.  Beds  (Iowa) 
62  N.  W.  81.  But  see  Rhodes  y.  McCk>rmack,  4  Iowa,  368;  Garrett  v.  Jones,  95 
Ala.  96,  10  South.  702. 

••T  Thomp.  Homest.  &  Exemp.  113;  Casselman  v.  Packard,  16  Wis.  114; 
McDonald  v.  Clark  (Tex.  Sup.)  19  S.  W.  1023.  Cf.  Martin  Clothing  (}o.  y. 
Henly,  83  Tex.  592,  19  S.  W.  167.  But  see  Milford  Say.  Bank  v.  Ayers,  48 
Kan.  602,  29  Pac.  1149;  Layson  v.  Grange,  48  Kan.  440,  29  Pac.  686;  Bur- 
gher y.  Henderson  (Tex.  Civ.  App.)  29  8.  W.  522. 

•••  Thomp.  Homest  &  Exemp.  384;  Beecher  v.  Baldy,  7  Mich.  488;  Huteb- 
ings  y.  Huggins,  59  111.  29;  Ayers  y.  Hawks,  1  IIL  App.  600;  Ferguson  v. 
Kumler,  25  Minn.  183;  Moore  v.  Reaves,  15  Kan.  160;  Webster  v.  Trust 
Co.,  93  Ga.  278,  20  S.  E.  810.  The  proceeds  of  sale  aie  not  exempt  Moor- 
sund  y.  Prless,  84  Tex.  554,  19  S.  W.  775. 

•••  Ayers  v.  Hawks,  1  lU.  App.  600;  Beavan  v.  Speed,  74  N.  C  644;  Beech- 
er v.  Baldy,  7  Mich.  488. 
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joined  in  the  deed,  to  claim  a  homestead  in  the  premises.***^  This 
\By  howerep,  denied  by  some  courts.***  The  homestead  right  itself 
cannot  be  sold  separately  from  the  premises  out  of  which  the  right 
is  claimed.**"  But  most  cases  hold  that  the  homestead  premises 
may  be  sold  and  the  grantee  hold  them  against  the  grantor's  cred- 
itors,'**  In  many  states,  however,  the  husband  and  wife  must 
both  execute  the  conveyance.***  In  these  states  the  husband's 
sole  deed  is  void,  and  estops  neither  to  claim  a  homestead;  ***  but 

*«*Thonip.  Homest  &  Ezemp.  352;  Cox  v.  Wilder,  2  Dill.  45,  Fed.  Cas. 
No.  3,908;  Sears  v.  Hanka,  14  Ohio  St  296;  Castle  ▼.  Palmer,  6  Allen  (Mass.) 
401;  Smith  V.  Rnmsey,  S3  Mich.  188;  Murphy  v.  Crouch,  24  Wis.  365;  Mul- 
ler  V.  Inderreiden,  79  lU.  382. 

tn  Piper  y.  Johnston,  12  Minn.  60  (611.  27);  Qetzler  v.  Saroni,  18  lU.  511; 
Uney's  Appeal,  29  Pa.  St.  219. 

t4i  McDonald  v.  Grandall,  43  HI.  231;  Chamberlain  v.  Lyell,  3  Mich.  458; 
Hewitt  V.  Templeton,  48  HI.  367;   Bowyer's  Appeal.  21  Pa.  St.  210. 

t4t  Green  ▼.  Marks,  25  111.  225;  Pishback  v.  Lane.  36  111.  437;  Lamb  v. 
Shajrs,  14  Iowa,  567;  Morris  v.  Ward,  5  Kan.  239;  C.  Aultman  &  Co.  v. 
SaUnas  (S.  C.)  22  &  E  465.  This  is  the  rule  in  states  where  judgments 
o^Dst  the  owner  are  not  liens  upon  the  homestead,  but  in  other  states 
sQch  Judgments  are  liens  which  remain  In  abeyance  while  the  homestead 
right  exists.  The  latter  rule  prevents  a  sale  of  the  homestead,  except  sub- 
ject to  such  Judgment  liens.  Folsom  v.  Carli,  5  Minn.  333  (Gil.  264);  Til- 
lotaon  V.  Millard,  7  Minn.  513  (GiL  419).  See,  also,  Hoyt  v.  Howe,  3  Wis. 
752;  AUen  v.  Cook,  26  Barb.  (N.  Y.)  374;   Jackson  v.  Allen,  30  Ark.  110. 

•««  Thomp.  Homest.  &  Exemp.  401;  Snyder  v.  People,  26  Mich.  106;  Ring 
r.  Burt,  17  Mich.  465;  Wallace  v.  Insurance  Co.,  54  Kan.  442,  38  Pac.  489. 
So  a  contract  to  convey  must  be  signed  by  the  wife.  Ring  v.  Burt,  17  Mich. 
4^.  The  rule  does  not  apply  to  conveyances  to  the  wife  and  children. 
Rlehl  y.  Bingenheimer,  28  Wis.  84.  See,  alsov  Castle  v.  Palmer,  6  Allen 
(Maas.)  401;  Malony  v.  Horan,  12  Abb.  Prac.  N.  S.  (N.  Y.)  289;  Turner  v. 
Bemheimer,  96  Ala.  241,  10  South.  750.  Cf.,  however.  Barrows  v.  Barrows. 
138  m.  649,  28  N.  E.  983. 

The  statutes  usually  provide  for  acknowledgment  by  the  wife  separate 
and  apart  from  the  husband.  Cross  v.  Everts,  28  Tex.  52&-532;  Lambert  v. 
Klnneiy,  74  N.  C.  348. 

t46Dye  ▼.  Mann,  10  Mich.  291;  Amphlett  v.  Hibbard,  29  Mich.  298;  Rich- 
ards ▼.  Chace,  2  Gray  (Mass.)  383;  Williams  v.  Starr,  5  Wis.  534; 
Barton  ▼.  Drake,  21  Minn.  299;  Wea  Gas,  Coal  &  OQ  Co.  v.  Franklin  Land 
Co.,  54  Kan.  533,  38  Pac.  790.  It  Is  void  even  as  to  the  husband.  Beecher 
▼.  Baldy,  7  Mich.  488;  Phillips  v.  Stauch,  20  Mich.  369;  Myers  v.  Evans, 
81  Tex.  817, 16  S.  W.  1060.     Such  a  conyeyance  is  valid  as  to  any  excess  over 
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where  the  conveyance  is  to  secure  a  privileged  debt,**'  or  if  the 
homestead  has  not  been  selected,  the  conveyance  is  good,  be- 
oanse  as  to  such  debts  there  is  no  homestead  exemption.*^^  And 
Bome  cases  hold  that  the  husband's  deed  becomes  operative  by  a 
subsequent  abandonment  of  the  premises  as  a  homestead.*^* 

SAME— FBiyiLEGED  DEBTS. 

71.  The  homestead  is  exempt  from  liability  for  all  debts, 
except: 

(a)  Public  debts,  in  most  cases. 

(b)  liiabilities  for  torts,  in  some  states. 

(c)  Debts  contracted  before  the  passage  of  the  homestead 

la'w. 

(d)  Debts  contracted  and  liens  attaching  before  the  ao- 

quisition  of  the  homestead,  in  many  states. 

(e)  Debts  contracted  in  removing  incumbrances,  in  a  tew 

states. 

(f)  Ldens  for  the  creation,  improvement,  or  preservation 

of  the  property,  in  many  states. 

From  most  debts  of  the  owner  a  homestead  is  exempt,*^*  but 
some  debts  are  privileged,  and  these  are  enforceable  against  the 

the  amount  of  the  homestead.  Halt  v.  Houle,  19  Wis.  472;  Ring  v.  Burt,  17 
Mich.  465;  Wallace  v.  Harris,  32  Mich.  398;  Boyd  y.  Cudderback,  31  111.  113; 
Smith  v.  Miller.  Id.  157;  Black  v.  Lusk,  69  111.  70.  See,  also,  Smith  v.  Provin, 
4  Allen  (Mass.)  516. 

■««  Bumside  v.  Terry,  51  Ga.  186.  In  some  states,  the  husband  may  con- 
vey the  reversionaiy  interest  in  his  homestead.  Gilbert  v.  Cowan,  3  Lea 
(Tenn.)  203. 

8«T  People  T.  Plumsted,  2  Mich.  465;  Homestead  A88*n  y.  Enslow,  7  S.  G.  1. 
And  see  Wynne  v.  Hudson,  66  Tex.  1,  17  S.  W.  110;  Chicago,  T.  A  M.  C.  Ey. 
Co.  V.  Titterington,  84  Tex.  218,  19  S.  W.  472. 

«*•  Brown  v.  Coon,  36  111.  243;  McDonald  v.  Crandall,  43  HL  231;  Vasey  v. 
Trustees,  59  111.  188;  Jordan  r.  Godman,  19  Tex.  273. 

»*»  Ayres  v.  GrlU,  85  Iowa,  720,  51  N.  W.  14;  Perry  y.  Rgss,  104  Cal.  15,  37 
Pac.  757;  Anthony  v.  Rice,  110  Mo.  223.  19  S.  W.  423;  Webb  y.  Hayner,  49 
»P€«.  601,  605;  Walters  v.  Association,  8  Tex.  Civ.  App.  600,  29  S.  W.  51; 
Hofman  v.  Demple,  53  Kan.  792,  37  Pac.  97a 
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homestead.'"^  Most  cases  bold  that  the  land  cannot  be  sold  sub- 
ject to  the  homestead  during  the  time  the  homestead  exists.*'* 
The  homestead  is  not  exempt  from  taxes;  •■■  but  as  to  other  pub- 
lic debts,  such  as  fines  for  public  offenses  or  liability  on  oificial 
bonds,  the  rule  is  not  uniform." *•  The  statutes  of  some  states 
make  the  homestead  subject  to  liability  for  torts  and  for  the  costs 
of  such  actions."^  Debts  contracted  before  the  passage  of  a  home- 
stead act  are  privileged  in  all  cases,  since  otherwise  the  constitu- 
tional prohibition  against  impairing  the  obligation  of  contracts 
would  be  infringed.*'"  Debts  contracted  prior  to  the  acquisition 
of  the  homestead  and  liens  so  attaching  ***  are  in  most  states  en- 
forceable against  the  homestead.**^  They  include  debts  for  un- 
paid purchase  money," *■  and  vendors'  liens    for  the  same.***     A 

•to  See  llianip.  Homest.  &  Ezemp.  p.  246. 

ssiThomp.  Homest.  &  Exemp.  511;  LitteU  t.  Jones,  56  Ark.  139,  19  S.  W. 
497;  Cross  v.  Weare,  62  N.  H.  125.  In  some  states  the  homestead  descends 
\a  the  widow  or  chUdrei^  free  from  all  claims  of  creditors,  and  so  Is  not  a 
life  estate,  but  embraces  the  whole  interest  of  the  owner.  Parker  t.  Dean, 
45  Miss.  408;  Fletcher  y.  Bank,  87  N.  H.  869;  Plate  t.  Koehler,  8  Ma  App. 
396;  Schneider  t.  Hoffmann,  9  Mo.  App.  280;  Lacy  y.  Lockett,  82  Tex.  190, 
17  a  W.  9ria. 

»<  Davis  T.  Stale.  60  Ga.  76;  HnbbeU  v.  Canady,  68  111  426;  Morris  y. 
Ward,  5  Kan.  239;  Com.  y.  Lay,  12  Bosh  (Ky.)  284.  But  see  Higgins  y. 
Bordages  (Tex.  Sup.)  81  S.  W.  52. 

sBtThomp.  Homest  &  Exemp.  p.  32a 

>S4Thomp.  Homest  &  Exemp.  321;  McLaren  y.  Anderson,  81  Ala.  106,  8 
Soath.  188;   Dnnagan  y.  Webster,  93  Ga.  540,  21  S.  E.  65. 

•"  Gunn  y.  Barry,  15  Wall.  610;  Talley  y.  Thompson,  20  Mo.  277. 

>••  In  some  states  a  change  of  homestead  is  permitted,  and  the  new  home- 
stead has  the  same  exemption  as  the  old.  Mann  y.  Ck)rrington  (Iowa)  61  N. 
W.  409;  White  v.  Kinley,  Id.  176;  Freiberg  v.  Walzem,  85  Tex.  264,  20  S.  W. 
60;  Blum  y.  Light,  81  Tex.  414,  16  S.  W.  1090;  Broome  v.  Davis,  87  Ga,  584, 
13  a  E.  749;  Green  y.  Root,  62  Fed.  191.  Bnt  see  Peninsuhir  Stove  Co.  y. 
Boark  (Iowa)  63  N.  W^.  32a  Bnt  existing  liens  are  not  prejudiced.  Mabrj 
T.  Harrison,  44  Tex.  286.     Cf.  Dalton  v.  Webb,  83  Iowa,  47^  50  N.  W.  5a 

"TThomp.  Homest  &  Exemp.  253;  Hensey  y.  Hensey's  Adm*r,  92  Ky. 
16i  17  a  W.  333;  TItua  y.  Warren,  67  Vt  242,  81  Atl.  297;  Robinson  y. 
Leach.  67  Vt  128.  31  AtL  32.  But  see  Ontario  State  Bank  v.  Gerry,  91  CaL 
H,  27  Pac.  531;   First  Nat  Bank  y.  Bruce,  94  Gal.  77,  29  Pac.  48a 

•»•  Toole  y.  Dlbrell  (Tex.  Cly.  App.)  29  8.  W.  387;  Farmer  y.  Simpson,  6 
Tex.  303;  Stone  y.  Darnell,  20  Tex.  11;   Barnes  v.  Gay,  7  Iowa,  26;   Skinner 


•■»  Thomp.  Homest  &  Exemp.  281.     And  see  post,  p.  192. 
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statute  giving  a  privilege  to  debts  contracted  in  removing  incum- 
brances means  an  incumbrance  under  which  the  homestead  could 
be  sold.***  Debts  privileged  because  contracted  in  creating,  im- 
proving,***  or  preserving  the  homestead  include,  in  general,  the 
wages  of  clerks,  servants,  laborers,  and  mechanics.***  Improve- 
ments, within  the  meaning  of  such  statutes,  include  only  real  fix- 
tures.*** 

FEDERAL  HOMESTEAD  ACT. 

72.  The  federal  homestead  act  provides  for  the  acquisition 
of  title  to  public  lands  by  actual  settlers,  and  ex- 
empts the  land  from  liability  for  debts  contracted 
before  the  patent  is  issued. 

The  federal  homestead  act  is  very  different  from  the  state  home- 
stead laws.  It  provides  a  method  of  acquiring  title  to  public  lands, 
and,  incidentally,  certain  exemptions  during  the  acquisition.  Un- 
der statutes  of  congress,**^  the  head  of  a  family  may  acquire  160 
acres  of  land  by  occupying  and  cultivating  a  certain  portion  of  it 
for  five  years,***  and  lands  so  acquired  are  not  liable  for  any  debts 

V.  Beatty,  16  Gal.  156;  Christy  y.  Dyer,  14  Iowa,  438.  But  see  Loftis  v. 
Loftls,  94  Tenn.  232,  28  &  W.  1091;  Lone  Star  Brewing  Co.  t.  Felder  (Tex. 
Civ.  App.)  31  S.  W.  624.  As  to  what  is  purchase  money,  see  Thomp.  Homest. 
&  Ezemp.  S  285;  AUen  v.  Howley,  66  lU.  164;  Eyster  t.  Hatheway,  50  DL 
521;  Austin  y.  UnderTVOod,  37  HI.  438;  Magee  y.  Magee,  51  lU.  500;  Gruho 
y.  Richardson,  128  lU.  178,  21  N.  E.  18. 

••0  Grimn  y.  Grentien,  48  Ga.  148;  Shroeder  y.  Bauer,  140  lU.  135,  29  N. 
E.  560;  Hensel  y.  Association,  86  Tex.  215,  20  &  W.  116;  Watklns  y. 
SpouU,  8  Tex.  Civ.  App.  427,  28  S.  W.  356. 

>8i  United  States  Iny.  Co.  y.  Phelps  &  Bigelow  WlndmlU  Co.,  54  Kan.  141, 
37  Pac.  982;  Building  &  Loan  Ass'n  of  Dakota  y.  Logan,  14  0.  a  A.  133. 
66  Fed.  827. 

■•>  Thomp.  Homest  &  Exemp.  314;  Tyler  v.  Johnson,  47  Kan.  410,  28  Pac. 
198;    Farinholt  y.  Luckhard,  90  Va.  936,  21  S.  E.  817. 

>«s  Greenwood  y.  Maddox,  27  Ark.  G48,  660;  Marshall  y.  Bacheldor,  47 
Kan.  442,  28  Pac.  168. 

•<«  As  to  how  far  a  state  homestead  is  exempt  from  UabiUty  on  Judg- 
ments recoyered  in  the  federal  courts,  see  Bey.  St  U.  B.  1878,  S  916;  Thomp. 
Homest  &  Exemp.  i  28. 

■•s  Seymour  y.  Sanders,  8  DHL  487,  Fed.  Cas.  No.  12,690.  Or  he  may  ob- 
tain title  sooner  by  making  certain  payments.     Clark  y.  Bayley,  6  Or.  343. 
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"contracted  prior  to  the  issuing  of  a  patent  therefor/'  •••  But  such 
a  homestead  may  be  mortgaged  as  soon  as  the  right  to  a  patent 
is  complete,  though  the  patent  has  not  been  issued;  and  so  ex- 
empd<Mi  from  state  taxation  terminates  at  the  same  time.**^ 

In  case  of  his  death,  the  widow  may  thus  commute.  Perry  y.  Ashby,  B 
Nebu  291;  Janrls  y.  Hoffman,  48  Cal.  814. 

•••  Rey.  St.  U.  8.  1878,  i  2296.  And  see  Dlckerson  y.  Cuthburth,  66  Mo. 
Api».  647;  Miller  y.  Little,  47  Cal.  848.  Both  a  state  and  a  federal  home- 
stead cannot  be  held  exempt  at  the  same  time.  Hesnard  y.  Plunkett  (S.  D.) 
eo  N.  W.  169, 

••f  Thomp.  HomesL  &  Bxemp.  87d;  Nycum  y.  McAmster,  83  Iowa,  374; 
BeUluKer  y.  White,  6  Neb.  899;  Axtell  y.  Warden,  7  Neb.  182;  OarroU  y. 
Saffoid,  8  How.  44L    And  see  Wears  y.  Johnson.  20  Oolo.  863,  88  Pac.  874. 
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78-75.  Estates  for  Years. 

78.  Creation  of  Estates  for  Years. 

77.         Rights  and  Liabilities  of  Landlord  and  Tenant. 
78-79.  mghts  under  Express  Ck>venanta. 

80-81.  Rights  under  Implied  Covenanta. 

82.  Rights  Independent  of  Coyenanta. 

83.  Transfer  of  Estates  for  Years. 
&L         Termination  of  Estates  for  Years. 
85.    Letting  I^and  on  Shaves. 

86w  Tenancies  at  WiU. 

87.  Creation. 

88.  Incidents. 

89.  Termination. 

90.  Tenancies  from  Year  to  TeaCt 

91.  Creation. 

92.  Incidents. 

98.  Termination. 

91.    Letting  of  Lodgings. 

95.  Tenancies  at  Rufferancai 

96.  Creation. 

97.  Incidents. 
66.  Termination. 

99.  Licenses. 

100.         Revocation  of  Licenses. 

ESTATES  FOB  YEABS. 

73.  An  estate  for  years  is  an  estate  created  for  a  definite 

time,  measured  by  years  or  fractions  of  a  year. 

74.  The  g:rantor  of  an  estate  for  years  is  called  the  ^*  les- 

sor" or  < landlord";  the  grantee  is  called  the  ^4e8- 
see*'  or  "tenant.** 

76.  A  contract   creating  an   estate  for  years  is  called  a 
"lease.** 

An  estate  for  years  is  an  estate  less  than  freehold.    As  seen  by 
the  definition  given  in  the  black-letter  text,  the  duration  of  the  es- 
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tate  is  measured  by  years,  months,  etc.,  and  not  by  some  uncertain 
measure,  like  the  continuance  of  a  life.  Definitions  of  a  lease, 
and  the  names  of  the  parties  to  a  lease,  have  been  given.  The 
term  'lease,"  however,  is  often  applied  to  instnimentB  creating 
estates  in  fee  or  for  life  where  a  rent  is  reserved.  By  the  creation 
of  an  estate  for  years,  the  modern  relation  of  landlord  and  tenant  is 
established  between  the  creator  of  the  estate  or  owner  of  the  re- 
version  and  the  grantee  or  owner  of  the  estate  for  years. 

HistorioaL 

Bj  the  early  common  law  a  lessee  had  no  interest  which  the  law 
would  protect  against  third  persons,  nor,  indeed,  against  the  les* 
8or,  unless  the  interest  in  the  lands  rested  on  a  covenant  by  deed* 
It  had  been  the  practice  from  very  early  times  to  grant  leases  by 
deed,  and  in  such  a  case,  if  the  lessor  wrongfully  ejected  the  lessee, 
the  lessee  had  his  remedy  by  action  on  the  covenant,  as  in  the  case 
of  any  other  covenant  under  seal.  A  new  writ  was  introduced, 
which  afforded  the  lessee  a  remedy  against  his  lord,  whi&ther  the 
lease  was  by  deed  or  not,  and  also  gave  him  a  right  to  protection 
against  ejectment  by  a  third  person,  and  probably  an  additional 
remedy,  by  enabling  the  lessee  to  recover  possession  of  the  land, 
and  not  merely  damages  for  breach  of  covenant  This  was  called 
the  "writ  of  ejectio  firmsB," — ^a  proceeding  which,  by  a  series  of 
fictions,  was  extended  till,  in  the  form  of  the  action  of  ejectment, 
it  became  the  appropriate  means  of  asserting  the  right  to  the  pos- 
session of  land,  under  whatever  title,  and  took  its  place  as  the 
statutory  substitute  for  all  the  forms  of  real  actions.  Thus  the 
interest  of  the  termor  or  lessee  for  years,  instead  of  resting  at  best 
upon  a  covenant  with  his  lessor,  and  therefore  being  enforceable 
only  as  against  him,  became  a  right  of  property,  which  could  be 
enforced  against  anv  wrongdoer,  by  a  remedy  analc^ous  to  that 
provided  for  a  wrongful  ouster  of  a  freeholder  from  his  possession. 
Thus  these  Interests  became  estates  or  rights  of  property  in  land.^ 

1  Dig.  Real  Prop.  (4th  Ed.)  175. 

RSAX«PBOP. — 9 
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SAME— OBBATION  OF  B8TATB8  FOB  YEARS. 

76.  The  oreation  of  estates  for  years  is  subject  to  the  fol- 
lowing rules: 

(a)  They  can  be   created  only  by  contract   or  devise 

(p.  180). 

(b)  The  parties  must  be  competent,  and  the  lessor  or 

testator  must  have  an  estate  out  of  which  an 
estate  for  years  may  be  created  (p.  181). 
(o)  There  must  be  a  writing,  if  the  estate  is  for  more 

than: 

(1)  One  year  in  some  states. 

(2)  Three  years  in  other  states  (p.  182). 

(d)  They  may  begin  in  future  (p.  188). 

(e)  They  may  be  created  to  continue   any  number  of 

years,  except: 
EXCEPTION— In   some   states,  by   statute,  estates   for 
years   cannot  be  created  for  more  than  a  limited 
number  of  years  (p.  188). 

Cbntract  or  Devise. 

Estates  for  years  can  arise  only  by  act  of  parties,  not  by  oper- 
ation of  law.*  After  an  estate  for  years  is  in  existenoe,  it  maj 
be  transferred  by  operation  of  law,  but  it  cannot  come  into  exist- 
ence in  that  way.  Estates  for  years  are  usually  created  by  con- 
tract,— ^that  is,  by  lease, — ^though  they  may  arise  by  devise.  In 
the  latter  case  no  contractual  obligations  are  imposed  on  the  dev- 
isee, unless  there  are  conditions  contained  in  the  devise  which  the 
devisee  becomes  bound  to  perform  by  accepting  the  devise. 

Same — Lease  and  Agreement  for  a  Lease. 

The  distinction  between  a  lease  and  aji  agreement  for  a  future 
lease  should  be  noted.    Where  the  point  is  in  doubt,  the  test  in 

t  Poppers  V.  Meagher,  148  HI.  192,  85  N.  E.  806;  Board  of  Sup*ra  of  Cass 
Co.  V.  CowgUl,  97  Mich.  448,  56  N.  W.  849;  Sawyer  v.  Hanson,  24  Me.  542; 
Loring  v.  Taylor,  50  Mo.  App.  80.  But  see  Boe  v.  Ward,  1  H.  BL  97; 
Bishop  V.  Howard,  2  Bam.  &  a  100;  Skinner  t.  Skinner,  88  Neb.  750,  57 
N.  W.  584. 
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all  cases  in  the  intention  of  the  parties.*  The  distinction  is  impor- 
tant, because  a  written  lease,  fully  executed,  cannot  be  varied  by 
parol,  while,  if  it  is  only  a  contract  for  a  lease,  omitted  terms  and 
conditionB  may  be  supplied  according  to  the  intention  of  the  par- 
ties.* 

Who  may  OreaJbe  Estates  for  Years. 

^Any  person  who  by  law  may  hold  real  estate,  and  who  is  under 
no  legal  disability,  may  make  a  lease  of  lands  that  accords  with 
his  estate  or  interest  therein.''  *  The  qualifications  required  by 
law  for  parties  to  leases  are  the  same  as  for  parties  to  a  contract. 
Therefore  leases  by  and  to  infants,*  lunatics,  and  intoxicated  per- 
sons are  voidable,  rather  than  void.''  But,  except  as  now  changed 
by  statute,  leases  by  a  married  woman  of  lands  not  part  of  her 
separate  estate  are  void,"  the  husband  having  the  sole  power  to 
lease  such  lands.*  Leases  may  be  made  by  agents,^*  guardians,^^ 
executors  to  whom  land  is  devised,^*  and  trustees.  But,  where  the 
cestui  que  trust  does  not  join,  a  lessee  who  has  notice  of  the  trust 
holds  as  trastee  himself.^* 

No  lease  of  land  is  valid  where  the  lessor  has  been  disseised, 

•  Qoodtltle  V.  Way,  1  Term  R.  785;  Bacon  v.  Bowdoln,  22  Pick.  (Mass.) 
401;  Western  Boot  &  Shoe  Go.  v.  Gamion,  60  Mo.  App.  042;  Poole  v.  Beat- 
ley,  12  East,  16». 

« 1  Washb.  Real  Prop.  (5th  Ed.)  483;   McFarlane  v.  Williams,  107  lU.  83. 
» 1  Wood,  Landl.  &  Ten.  (2d  Ed.)  §  80. 

•  Clark,  Cont  210;  Field  v.  Herrick,  101  111.  110;  Griffith  v.  Schwender- 
man,  27  Mo.  412. 

T 1  TayL  Landl.  &  Ten.  (8th  Ed.)  107;  1  Wood,  LandL  &  Ten.  (2d  Ed.)  228. 
Cf.  Xlchol  V.  Thomas,  53  Ind.  42.  But  when  the  lunatic  is  under  guard- 
ianship his  leases  are  void.  See  Elston  v.  Jasper,  45  Tex.  409.  And  see 
Van  Deusen  v.  Sweet,  61  N.  Y.  87& 

•  1  Wood,  LandL  &  Ten.  (2d  Bd.)  216;  1  Tftyl.  Landl.  &  Ten.  (8th  Ed.)  Ill; 
Murray  t.  Emmons,  19  N.  H.  488. 

•  See  ante,  p.  7L 

»1  TayL  Landl.  &  Ten.  (8th  Ed.)  148;  1  Wood,  Landl.  &  Ten.  (2d  Ed.)  267. 

"Hughes'  Minors'  Appeal,  68  Pa.  St  600;  Hicks  v.  Chapman,  10  Allen 
(Mass.)  463.  Leases  by  guardians  must  not  t>e  f or  an  unreasonable  length  of 
time,  as  beyond  the  minority  of  the  ward.  Ross  v.  Gill,  4  Gall  (Va.)  250;  Van 
Doren  y.  Everitt,  6  N.  J.  Law,  460. 

i>  1  Wood,  Landl.  &  Ten.  (2d  Ed.)  238;  1  TayL  Landl.  &  Ten.  (8th  Bd.)  144. 

» 1  Wood,  LandL  &  Ten.  (2d  Ed.)  812;  1  TftyL  LandL  &  Ten.  (8th  Ed.)  14L 
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and  the  land  is  held  adversely.^^  Tenants  for  life,  as  in  dower, 
by  curtesy,  and  per  autre  vie,  can  make  demises  of  the  land  which 
are  valid  until  the  termination  of  the  life  estate.^*  Joint  tenants/* 
tenants  in  common/^  and  co-parceners  ^*  can  lease  their  undivided 
portions  without  the  consent  of  the  co-owners.^*  Lecu^es  by  a 
mortgagor  prior  to  the  mortgage  are  valid  against  the  mortgagee,*^ 
but  not  if  subsequent  to  the  execution  of  the  mortgage,  where  the 
mortgagee  does  not  join.*^ 

JPhrm. 

By  the  statutes  of  frauds  **  of  the  several  states,  leases  for 
longer  than  a  year  (or  three  years  in  some  states)  must  be  in 
writing,**  and  some  statutes  require  a  deed  **  for  leases  of  more 
than  a  specified  length.**  The  words  generally  used  in  granting 
an  estate  for  years  are  "lease,"  "demise,"  and  "farm  let,"  signifying 
the  creation  of  a  present  interest.**  But  other  words  will  be  suffi- 
cient if  the  meaning  is  clear.*^ 

i*  1  TayL  Landl.  &  Ten.  (8th  Ed.)  96;  1  Wood,  Landl.  &  Ten.  C2d  Ed.)  325. 

i»  1  TayL  Landl.  &  Ten.  (8th  Ed.)  122;  Mclntyre  v.  Clark,  6  Mlac.  Rep.  377. 
26  N.  Y.  Supp.  744;  Sykes  v.  Benton.  90  Ga.  402,  17  a  B.  1002;  Ooaklej  t. 
Otaamberlaln,  1  Sweeny  (N.  Y.)  (576. 

i«  See  post,  p.  333. 

tT  See  post,  p.  335. 

18  See  post,  p.  336. 

i»  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  123.  Of.  Talnter  v.  Cole,  120  Mass.  162. 
And  see  Grabfelder  v.  Gazettl  (Tex.  Civ.  App.)  26  S.  W.  436. 

10  1  Tayl.  LandL  &  Ten.  (8th  Ed.)  129;  Moss  y.  GaUlmore,  1  Dong.  279; 
Rogers  y,  Humphreys,  4  AdoL  &  E.  299. 

ai  1  Tayl.  LandL  &  Ten.  (8th  Ed.)  128;  1  Wood,  LandL  &  Ten.  (2d  Ed.)  2M. 
And  see  post,  p.  196. 

2  2  For  the  memorandum,  signing,  etc.,  required  by  the  statute  of  frandi, 
see  ClariL,  Cont  p.  114. 

ts  1  stim.  Am.  St  Law,  §  4143;  2  Shars.  &  B.  Lead.  Cas.  Real  Prop.  64. 

2«  See  post,  p.  415. 

>B  See  1  Stim.  Am.  St  Law,  i  1471;  2  Shars.  &  B.  Lead.  Cas.  Real  Prop.  55. 
And  see  Bratt  v.  Bratt  21  Md.  578.  But  cf.,  as  to  the  other  terms.  Doe  t. 
Bell,  5  Term  R.  471;  Doe  v.  Stratton,  4  Ring.  446;  Richardson  v.  Gifford,  1 
AdoL  &  E.  52.  In  the  absence  of  such  a  deed,  the  lessee  is  tenant  from  year 
to  year.    Clayton  t.  Blakey,  8  Term  R.  3. 

««  AveriU  v.  Taylor,  8  N.  Y.  44;  Wright  v.  Trevezant  8  Car.  &  P.  441;  Doe 
T.  Benjamin,  9  AdoL  &  E.  644. 

BT  Doe  y.  Ries,  8  Ring.  178;  Roe  t.  Aahbumer,  5  Term  R.  163;  Jackson  t. 
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A  term  of  years  may  be  granted  to  begin  in  the  future,**  provided 
the  time  is  not  postponed  beyond  the  period  allowed  by  the  rule 
against  perpetuities.**  An  estate  of  freehold  cannot  be  so  limited 
at  common  law,  because  freehold  estates  were  transferred  by  feoff- 
mrat  and  livery  of  seisin ;  that  is,  by  transfer  of  possession.  This 
was  a  present  act,  and  livery  could  not  be  made  to  operate  at  some 
future  time.  The  creation  of  an  estate  for  years,  to  begin  In  fu- 
tnro,  does  not  violate  the  common-law  rule,  since  the  only  right  the 
tenant  has  is  a  contract  right  to  have  the  possession  at  a  future 
time.  The  seisin  remains  in  the  landlord,  and  the  tenant  takes  no 
present  estate. 

Same—Interesse  Termini. 

The  interest  which  a  lessee  has  between  the  making  of  the  lease 
and  his  entry  into  possession  is  called  an  'interesse  termini.''  This 
interest  is  assignable,*^  and  as  soon  as,  by  the  terms  of  the  lease, 
the  lessee  is  entitled  to  possession,  he  may  maintain  ejectment.*^ 
This  right  of  entry  is  not  destroyed  by  the  death  of  the  lessor  or 
of  the  lessee.** 

In  most  states,  estates  for  years  may  be  created  for  any  length 
of  time,  but  in  a  few  states  there  are  statutes  which  forbid  their 
creation  for  more  than  limited  periods,  ranging  from  10  to  20 
years.**    Estates  for  years  must  be  so  limited  that  they  will  ter- 

Delacrolx,  2  Wend.  (N.  Y.)  433;  Watson  v.  O'Hem,  6  Watts  (Pa.)  302;  Moore 
T.  Miller,  8  Pa.  St  272;  Moshier  v.  Reding,  12  Me.  478;  Smith  v.  Hubert,  88 
Hon,  508,  31  N.  Y.  Snpp.  107a  A  lease  of  "a  building"  is  a  lease  of  the  land 
oQ  which  It  stands.    Lanpher  v.  Glenn,  37  Minn.  4,  33  N.  W.  10. 

"Coldough  V.  Carpeles,  89  Wis.  239,  61  N.  W.  836;  Cadell  v.  Palmer,  1 
Clark  &  F.  372;  Field  v.  Howell,  6  Ga.  423;  Whitney  v.  Allaire,  1  N.  Y.  305; 
Weld  T.  Traip,  14  Gray  (Mass.)  830. 

>•  See  post,  p.  322;  Gomez  v.  Gomez,  81  Hun,  566,  31  N.  Y.  Supp.  206. 

*o  1  Wood,  LandL  &  Ten.  (2d  Ed.)  452;  Soffyns'  Case,  5  Ooke,  123b;  Wood 
r.  HnbbeU,  10  N.  Y.  488. 

>i  Doe  V.  Day,  2  Q.  B.  Div.  156;  Gardner  v.  Keteltas,  3  Hill  (N.  Y.)  332; 
Trail  T.  Granger,  8  N.  Y.  115;  Whitney  v.  Allaire,  1  N.  Y.  305,  31L 

>2  1  Wood,  Landl.  &  Ten.  (2d  Ed.)  452;  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  14; 
Co.  Utt  46b. 

s*l  Stim.  Am.  St.  Law,  9  1841;  2  Shars.  &  B.  Lead.  Gas.  Real  ProD    44. 
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minate  at  a  definite  time,  or  at  a  time  which  can  be  made  certain.'* 
However,  a  condition  by  which  the  estate  may  be  determined  be- 
fore the  expiration  of  the  time  for  which  it  is  limited  does  not 
make  it  invalid.  For  instance,  a  demise  to  a  man  for  99  years, 
if  he  live  so  long,  is  good.*'  Nor  does  an  option  residing  in  one 
party  to  pnt  an  end  to  the  lease  at  any  time  make  it  invalid.** 

SAME— BIGHTS    AND    LIABILITIES    OF    LANDLORD    AND 

TENANT. 

77.  The  rights  and  liabilities  of  landlord  and  tenant  may, 

for  convenience  of  treatment,  be  divided  into  three 
classes: 

(a)  Bights  under  express  covenants  (p.  134). 

(b)  Bights  under  implied  covenants  (p.  188). 

(c)  Bights  independent  of  covenants  (p.  141). 

78.  BIQHTS   TJNDEB  EXPBESS   OOVENANTS— By  ex- 

press covenants  the  parties  may  vary  their  rights 
and  liabilities  almost  at  wilL 

79.  Express  covenants  are  either: 

(a)  Personal;  or 

(b)  Such  as  run  with  the  land. 

In  many  states,  leases  for  more  than  a  certain  number  of  years  must  be  re- 
corded. Post,  p.  218;  1  sum.  Am.  St  Law,  i  1624;  1  Shars.  &  B.  Lead.  Cas. 
Real  Prop.  56.  And  see  Toupin  v.  Peabody,  162  Mass.  473,  39  N.  B.  280.  Ad 
estate  for  years  may  be  for  a  single  year,  or  even  a  less  period.  Brown  t. 
Bragg,  22  Ind.  122. 

■4  Murray  v.  Cberrington,  99  Mass.  229;  Homer  v.  Leeds,  25  N.  J.  Law,  106; 
Gargar  v.  Fee,  140  Ind.  572,  89  N.  E.  93;  Goodrlgbt  v.  Richardson,  3  Term  R. 
462.  For  tbe  method  of  computing  time  under  a  lease,  see  Atkins  v.  Sleeper, 
7  Allen  (Mass.)  487;  Deyo  v.  Bleakley,  24  Barb.  (N.  Y.)  9;  Sheets  y.  Selden's 
Lessee,  2  Wall  177. 

tft  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  86.  And  see  Lacey  t.  Newcomb  (Iowa)  63 
N.  W.  704. 

••King  V.  Ransom,  86  Wis.  496;  56  N.  W.  1084.  Of.  CUfford  ▼.  Ores- 
singer,  96  (xa.  789,  22  S.  E.  399.  And  see,  as  to  privilege  of  renewal,  Pearce 
V.  Turner,  150  111.  116,  36  N.  E.  962;  Robinson  v.  Beard,  140  N.  Y.  107,  35  N. 
B.  441;  Bullock  v.  Grinstead,  95  Ky.  261,  24  S.  W.  867;  Hughes  ▼.  Windpfen- 
nig  (Ind.  App.)  37  N.  E.  432. 
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The  mutual  obligations  of  lessor  and  lessee  are  fixed  almost  en- 
tirely by  contract;  that  Is,  by  the  covenants  of  the  lease.  An  ex- 
press covenant  is  an  agreement  nnder  seal,*^  though  the  same  term 
is  used  in  those  states  where  seals  are  abolished.  The  most  usual 
covenants  by  the  lessor  are  for  quiet  enjoyment,*  •  against  incum- 
brances,**  to  repair,**  and  to  renew  the  lease.*^  The  lessee  generally 
covenants  to  pay  rent,** to  insure,** and  not  to  assign**  or  underlet.** 

IT  1  TayL  LandL  &  Ten.  (8th  B2d.)  2,  94;  Clark,  Cont  72.  No  precise  lan- 
guage is  necessary  to  constitute  a  covenant.  It  may  be  in  the  form  of  a 
condition.  Surplice  v.  Famsworth,  7  Man.  &  G.  570.  Or  an  exception.  Rus- 
sel  T.  Gnlwel,  Cro.  Eliz.  657;  Lowell  South  Congregational  Meeting  House 
T.  Hilton,  11  Gray  (Mass.)  407.  Or  a  recltaL  Penn  v.  Preston,  2  Rawle  (Pa.) 
14;  Vaughan  v.  Matlock,  23  Ark.  9. 

>•  Shelton  v.  Codman,  3  Cusb.  (Mass.)  318;  Markland  v.  Crump,  1  Dev.  & 
B.  (N.  C.)  94;  Suydam  v.  Jones,  10  Wend.  (N.  Y.)  180;  Hunt  v.  Amidon,  4 
Hill  (N.  Y.)  345;  Friedland  v.  Myers,  139  N.  Y.  432,  84  N.  B.  1065;  Campbell 
r.  Lewis,  3  Bam.  &  Aid.  302.  Of.  Hochenauer  v.  Hilderbrant  (Colo.  App.) 
40  Pac.  470;    Sheets  v.  Joyner,  11  Ind.  App.  205,  38  N.  E.  830. 

<•  Ober  V.  Brooks,  162  Mass.  102,  38  N.  E.  429;  Sprague  v.  Baker,  17  Mass. 
585;  Gilbert  v.  Bulkley,  5  Conn.  262;  Plllsbury  v.  Mitchell,  5  Wis.  17;  Red- 
wine  V.  Brown,  10  Ga.  311. 

«eJohn  Morris  Ck).  v.  Southworth,  154  lU.  118,  89  N.  E.  1099;  Thomson- 
Houston  Electric  Ck>.  v.  Durant  Land-Imp.  Co.,  144  N.  Y.  84,  39  N.  E.  7; 
Clapper  v.  Kells,  78  Hun,  34,  28  N.  Y.  Supp.  1018;  Dunn  v.  Bobbins,  65  Hun, 
625, 20  N.  Y.  Supp.  341;  Clifton  v.  Montague  (W.  Va.)  21  S.  E.  858;  Mumford 
V.  Brown,  6  Cow.  (N.  Y.)  475;  Post  v.  Vetter,  2  E.  D.  Smith  (N.  Y.)  248; 
B^amin  v.  Heeney,  51  111.  492.  The  landlord  must  be  notified  that  repairs 
are  needed.  Ploen  v.  Staff,  9  Mo.  App.  309;  Walker  v.  Gilbert,  2  Bob.  (N.  Y.) 
214;  Wolcott  V.  Sullivan,  6  Paige  (N.  Y.)  117. 

«iPiggot  V.  Mason,  1  Paige  (N.  Y.)  412,  Benoud  v.  Dasluim,  84  Ck>nn. 
512;  Blackmore  v.  Boardman,  28  Mo.  420;  Kolasky  v.  Michels,  120  N.  Y. 
6^  24  N.  E.  278.  A  covenant  for  perpetual  renewal  is  good.  Blackmore 
T.  Boardman,  28  Mo.  420.  But  see  Western  Transp.  Co.  v.  Lansing,  49  N. 
Y.  499. 

«>  Hurst  V.  Rodney,  1  Wash.  0.  C.  375,  Fed.  Cas.  No.  6,937;  Main  v. 
Feathers,  21  Barb.  (N.  Y.)  646;  Jacques  v.  Short,  20  Barb.  (N.  Y.)  209;  Dem- 
arest  v.  WiUaid,  8  Cow.  (N.  Y.)  206;  Thomson-Houaton  Electric  Co.  v.  Du- 
rant Land  Imp.  Ck>..  144  N.  Y.  34,  80  N.  E.  7.    Further,  as  to  rent,  see  post, 

p.  140. 

«>yemon  v.  Smith,  5  Bam.  &  Aid.  1;  Doe  v.  Peck,  1  Bam.  &  Adol.  428; 
Thomas'  Adm'r  v.  Von  Kapff's  Ex'rs,  6  Gill  &  J.  (Md.)  872. 

«« See  note  44  on  following  page,  «>  See  note  45  on  following  page. 
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Sometimes  covenants  are  inserted  binding  him  to  repair,**  to  re- 
side on  the  premises/^  not  to  engage  in  certain  trades/*  to  build 
In  a  prescribed  manner,**  or,  if  a  farm  lease,  to  cnltivate  in  a  cer- 
tain way.**  The  parties  may,  of  course,  make  such  further  special 
covenants  as  they  see  fit.*^ 

Personal  Covencmta  amd  Ooverumts  Hunndng  with  the  LancL^ 

Covenants  which  may  be  enforced  by  the  assignee  *■  of  the  term 
or  of  the  reversion  **  are  said  to  run  with  the  land.  If  a  covenant 
touches  or  concerns  the  thing  demised,  and  there  is  privity  of 
estate  between  the  parties,  It  runs  with  the  land.**  If  it  relates 
to  something  in  existence  when  the  lease  was  executed,  the  as- 

4«  WUliams  V.  Earle,  9  Best  &  a  740;  Matthews  v.  Whltaker  (Tex.  CiT. 
App.)  23  S.  W.  538. 

•»  Kew  V.  Trainer,  150  ni.  150,  87  N.  E.  223. 

«•  Scott  V.  Brick  Co.,  185  N.  Y.  141,  81  N.  B.  1102.  Of.  Standen  v.  Chris- 
mas,  10  Q.  B.  Diy.  185.  But  see  1  Stim.  Am.  St  Law,  9  2045.  The  covenant  to 
repair  is  always  implied.    See  post,  p.  139. 

4T  Tatem  v.  Chaplin,  2  H.  Bl.  133. 

«t  MUler  ▼.  Prescott,  163  Mass.  12,  89  N.  B.  409.  And  see  Kugel  T.  Painter, 
166  Pa.  St  592,  81  Atl.  338;  Round  Lake  Ass'n  t.  Kellogg,  141  N.  Y.  348, 
86  N.  B.  326. 

«•  Mayor,  etc.,  of  New  York  y.  Brooklyn  Fire  Inb.  Co.,  41  Barb.  (N.  Y.) 
281;  Mayor,  etc.,  of  New  York  v.  HamUton  Fire  Ins.  Co.,  10  Bosw.  (N.  Y.) 
587. 

so  Cockson  v.  Cock,  Cro.  Jac.  125.    See,  also,  Calhin  y.  McDaniel,  72  Ala.  96. 

»i  See  Postal  TeL  Cable  Co.  v.  W.  U.  Tel.  Co.,  155  IlL  885,  40  N.  B.  587; 
Keating  v.  Springer,  146  111.  481,  84  N.  E.  805;  Pewaukee  MiUing  Co.  y. 
Hewitt,  86  Wis.  270,  56  N.  W.  784;  Ley  decker  v.  BrintnaU,  158  Blass.  292,  33 
N.  B.  399;  McManus  v.  Shoe,  etc.,  Co.,  1  Mo.  App.  Rep*r,  73;  CarglU  y.  Thomp- 
son, 57  Minn.  534,  59  N.  W.  638. 

Bs  See  Clark,  Cont.  545,  for  a  discussion  of  this  subject 

••  The  assignee  is  bound  by  priyity  of  estate,  whUe  the  personal  repre- 
sentative is  bound  by  priyity  of  contract  1  TayL  Landl.  &  Ten.  (8th  Ed.) 
808;  Spencer's  Case,  5  C(^e.  16.  See,  also.  MinshuU  y.  Cakes,  2  HurL  &  N. 
798;  Martyn  y.  Clue,  18  Q.  B.  Diy.  661;  Hansen  y.  Merer,  81  HL  32L 

•4  Assignees  of  the  lessor  could  not  enforce  covenants  against  the  lessee 
or  his  assiioiees  until  the  statute  of  82  Hen.  VIII.  c.  84. 

•ft  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  308;  Morse  y.  Aldrich,  19  Pick.  (Mass.) 
449;  Piggot  y.  Mason,  1  Paige  (N.  Y.)  412;  Norman  y.  Wells,  17  Wend.  (N.  Y.) 
186;  Woollscroft  y.  Norton,  15  Wis.  198;  Blackmore  y.  Boardman,  28  Mo.  420; 
Gordon  y.  George,  12  Ind.  408;  Tatem  y.  Chaplin,  2  H.  Bl.  183;  Vernon  v. 
Smith,  5  Bam.  &  Aid.  1;  Vyyyan  y.  Arthur,  1  Bam.  &  C.  410;   Williams  v. 
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signees  may  enforce  it  without  being  named  in  the  lease.'*  But, 
if  it  relates  to  something  not  in  existence  at  that  time,  the  as- 
signees must  be  named  in  the  covenant,  or  they  cannot  enforce  it*^ 
Id  no  case,  however,  are  the  lessee's  assigns  bound  by  personal 
coyenants  between  the  original  parties,**  Covenants  to  repair,** 
pay  rent,**  cultivate  in  a  certain  mode,  for  quiet  enjoyment,  etc., 
run  with  the  land,'^  as  do  also  all  implied  covenants,**  while  cove- 
nants purely  personal,  such  as  an  agreement  to  pay  the  lessee 
for  a  building  to  be  erected  by  him,  do  not  run  with  the  land.°' 
80  a  covenant  to  build  a  wall  in  a  certain  place  would  not  bind 
an  assignee  of  the  term.*^  A  lessee  is  bound  by  an  express  cove- 
nant, even  though  he  has  assigned  the  term,**  and  so  is  the  lessor.** 

Earle.  U  IL  3  Q.  B.  739.    Cf.  MinshuU  v.  Oakes,  2  HurL  &  N.  793.    And  see. 
for  corenantB  ronning  with  the  land,  between  parties  not  lessor  and  lessee. 
National  Union  Bank  v.  Segar,  39  N.  J.  Law,  173;   Hurd  v.  Curtis,  19  Pick. 
(Mass.)  409;   Loron  v.  Paiker,  46  Me.  474. 
s«  Parkenham's  Case,  Y.  B.  42  Edw.  IIL  a  8,  pL  14;  Anon.,  Moore,  179,  pi. 

3ia 

ST  Spencer's  Case,  6  Coke,  16;  Hansen  v.  Meyer,  81  111.  821;  Masury  v. 
Sonthworth,  9  Ohio  St  340;  Doe  v.  Seaton,  2  Cromp.,  M.  &  R.  730;  Yerplanck 
T.  Wright,  23  Wend.  (N.  Y.)  506;  Wakefield  v.  Brown,  9  Q.  B.  Div.  209. 

»•  Mayor,  etc.,  of  Congleton  t.  Pattison,  10  East,  130;  Dolpb  v.  White,  12  N. 
Y.  296;  Cnrtiss  v.  White,  Clarke,  Ch.  (N.  Y.)  389;  Inhabitants  of  Plymouth  v. 
Oarrer,  16  Pick.  (Mass.)  183;  Spencer's  Case,  supra;  Gray  v.  Cuthbertsoo, 
2  Cliit  482.  Cf.  Mayho  v.  Buckhnrst,  Cro.  Jac.  438;  Dolph  v.  White,  12  N. 
T.  296. 

!•  Congham  v.  King,  Cro.  Car.  221;  Twynam  v.  Pickard,  2  Bam.  &  Aid.  106. 

••  Tnd£  V.  Graham,  47  Minn.  571,  50  N.  W.  917.  But  see,  as  to  a  subtenant, 
Holford  V.  Hatch,  1  Doug.  183. 

"  1  TayL  Landl.  &  Ten.  (8th  Ed.)  313;  1  Wood,  Landl.  &  Ten.  (2d  Ed.)  67a  . 

M 1  TayL  Landl.  &  Ten.  (8th  Ed.)  313. 

•t  Thompson  y.  Rose,  8  Cow.  (N.  Y.)  266;  Bream  v.  Dickerson,  2  Humph. 
(Tenn.)  126;  Hansen  v.  Meyer,  81  111.  321;  Mayor,  etc.,  of  Congleton  y.  Pat- 
tison, 10  East,  138;  Sampson  y.  Easterby,  9  Bam.  &  C.  505.  Cf.  Thomas 
T.  Hayward,  L.  R.  4  Slxch.  311.  Such  a  covenant  may  be  enforced  by  au 
assignee  of  the  lessee.     Hunt  y.  Danforth,  2  Curt  592,  Fed.  Gas.  No.  6,887. 

«« Spencer's  Case,  5  Ck>ke,  16a.  And  see  Norman  v.  Wells,  17  Wend.  (N.  Y.) 
136;  Masury  y.  Southworth,  9  Ohio  St  340. 

«•  Barnard  y.  Oodscall,  Cro.  Jac.  309.    See  post,  p.  140. 

M  Jones  y.  Parker,  163  Mass.  564,  40  N.  B.  1044. 
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80.  BianTS  UNDER  IMPLIED  COVENANTS— The  prin- 

cipal implied  covenantB  in  a  lease  are: 

(a)  By  fhe  lessor,  for  qiiiet  enjosnuent  and  to  pay  taxes. 

(b)  By  the  lessee,  to  repair,  to  cultivate  in  a  husband- 

manlike  manner,  and  to  pay  rent. 

81.  Implied  covenants  always  run  with  the  land. 

ImpUed  Cbverumts — By  the  Lessor,^ 

Besides  express  covenants,  there  are  others  which  are  implied  hj 
law  from  the  execution  of  the  lease.**  It  is  held  that  the  words 
"demise"  or  "grant"  imply  a  covenant  by  the  lessor  for  quiet  en- 
joyment.**  This  covenant  is  broken  only  by  an  actual  disturbance 
of  possession  or  enjoyment.^*  A  failure  of  title,  unless  followed 
by  an  ouster,  would  not  constitute  a  breach.'*  And  an  eviction,  to 
have  that  effect,  must  be  under  a  legal  title.'*  The  lessor  does  not 
covenant  against  trespassing  or  other  wrongful  disturbance  by 
strangers.'*    There  is  also  an  implied  covenant  by  the  lessor  that 

•T  For  a  discussion  of  implied  contracts,  see  Clark,  Cont  c.  13. 

•*  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  301;   1  Wood,  Landl.  &  Ten.  (2d  Ed.)  691. 

••  Duncklee  v.  Webber,  151  Mass.  406,  24  N.  E.  1082;  Grannis  v.  Clark. 
8  Cow.  (N.  Y.)  36;  Barney  v.  Keith,  4  Wend.  (N.  Y.)  502;  Tone  v.  Brace,  8 
Paige  (N.  Y.)  597;  Stott  v.  Rutherford,  92  U.  S.  107;  Manle  v.  Ashmead,  20 
Pa.  St.  482;  Hamilton  v.  Wright,  28  Mo.  199;  Wade  v.  HaUigan,  16  DL  607. 
But  see  Sedberry  v.  Verplanck  (Tex.  Civ.  App.)  31  S.  W.  242;  Oroome  v. 
Ogden  City  Corp.,  10  Utah,  54,  37  Pac.  90. 

70  Dexter  v.  Manley,  4  Cush.  (Mass.)  14;  Sherman  v.  WilMams,  113  Mass. 
481;  International  Trust  Co.  v.  Schumann,  158  Mass.  287,  33  N.  E.  500: 
Dyett  V.  Pendleton,  8  Cow.  (N.  Y.)  727;  Edeshelmer  v.  Quackenbush,  68 
Hun,  427,  23  N.  Y.  Supp.  75;  Lounsbery  v.  Snyder,  31  N.  Y.  514;  SchiUing  ▼. 
Holmes,  23  Cal.  227;  Moore  v.  Weber,  71  Pa.  St  429.  Of.  Cole's  Case,  1 
Salk.  196. 

71 1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  355;  1  Wood,  LandL  &  Ten.  (2d  Ed.) 
771;  Sedgwick  v.  Hollenback,  7  Johns.  (N.  Y.)  376;  Stanard  v.  Bldridge,  16 
Johns.  (N.  Y.)  254;  Mills  v.  Sampsel,  53  Mo.  860.  Even  a  recovery  in  eject- 
ment is  no  breach,  unless  it  is  followed  by  an  ouster.  Kerr  v.  Shaw,  18 
Johns.  (N.  Y.)  236. 

7t  Morse  v.  Goddard,  13  Mete.  (Mass.)  177;  Ross  v.  Dysart,  83  Pa.  St  452; 
Moore  v.  Weber,  71  Pa.  St.  429;   Mack  v.  Patchin,  42  N.  Y.  167. 

T*  A  mere  trespass  by  the  lessor  would  not  be  a  breach,  as  it  is  not  an 
eviction.    Mayor,  etc.,  of  New  York  v.  Mabie,  13  N.  Y.  151;    Hayner  v. 
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he  will  pay  all  taxes  and  assessments  levied  on  the  premises  de- 
mised.^^  But  there  is  no  covenant  implied  that  the  premises  are 
in  a  tenantable  condition  J* 

Same — £t/  the  Lessee. 

On  the  part  of  the  lessee,  there  is  an  implied  covenant  to  repair.^* 
The  duty  extends,  however,  only  to  keeping  a  house  wind  and  water 
tight,^^  and  he  is  not  liable  for  deteriorations  resulting  from  or- 
dinary wear  and  tear,^*  nor  when  the  premises  are  accidentally 
burned  down/*    Failure  to  repair  constitutes  permissive  waste.** 

Smith,  63  nL  490;  Avery  t.  Dougherty,  102  Ind.  443,  2  N.  Q.  123.  But  see 
Bonnet  v.  BltUe,  4  Rawle  (Pa.)  338. 

T4  StQbbs  Y.  Parsons,  8  Barn.  &  Aid.  516;  Watson  v.  Atkins,  Id.  647.  If 
the  lessor  falls  to  do  so,  the  lessee  may  pay  them,  to  prevent  the  loss  of  his 
estate,  and  deduct  the  amount  from  the  rent  McPherson  v.  Atlantic  &  P. 
R.  Co.,  66  Mo.  103. 

T8  Reeyes  v.  McComeskey,  168  Pa.  St.  571,  32  AtL  06;  Blake  v.  Dick,  15 
MoDt  236,  38  Pac  1072;  Doyle  v.  Railway  Co.,  147  U.  S.  413,  18  Sup.  Ct  333; 
Jaffe  Y.  Harteau,  56  N.  Y.  398;  Fisher  v.  Llghthall,  4  Mackey  (D.  O.)  82; 
Locas  Y.  Coulter,  104  Ind.  81,  3  N.  E.  622;  Blake  v.  Ranous,  25  111.  App. 
4S6;  Stevens  v.  Pierce,  151  Mass.  207,  23  N.  B.  1006.  But  the  rule  is  other- 
wise when  lodgings  or  furnished  houses  are  let  Smith  v.  Marrable,  11 
Mees.  &  W.  5.     But  see  Fisher  v.  LighthaU,  4  Mackey  (D.  C.)  82. 

T«Deniare8t  v.  Wmard,  8  Cow.  (N.  Y.)  206;  Shelby  v.  Heame,  6  Yerg. 
(Tenn.)  512;  Pollard  v.  Shaffer,  1  Dall.  210;  U.  S.  v.  Bostwick.  94  U.  8.  53; 
Miller  V.  Shields,  55  Ind.  71;  Turner  v.  Townsend,  42  Neb.  376,  60  N.  W.  587. 
The  lessor  is  never  bound  to  repair  unless  there  is  a  stipulation  to  that  effect 
Nor  must  he  rebuild  a  house,  if  it  bums  down,  without  a  covenant  to  do  so. 
Sheets  v.  Selden,  7  WaU.  423;  LeaYitt  v.  Fletcher,  10  AUen  (Mass.)  121;  GiU 
r.  Middleton,  105  Mass.  478;  Doupe  v.  Gerrln,  45  N.  Y.  119;  Little  v.  Ma- 
cadaras,  29  Mo.  App.  332,  88  Mo.  App.  187;  Heintze  v.  Bentley,  34  N.  J.  Eq. 
562;  Medaiy  v.  Gathers,  161  Pa.  St  87,  28  Atl.  1012;  CoweU  v.  Lumley,  89 
Cal  151;  Jones  v.  MiUsaps,  71  Miss.  10,  14  South.  440.  The  duty  is  imposed 
bj  statute  In  several  states.  1  Stim.  Am.  St  Law,  9  2041;  2  Shars.  &  B.  Lead. 
Gas.  Real  Prop.  94. 

TTParrott  v.  Barney,  Deady,  405,  Fed.  Gas.  No.  10,773a;  Kastor  v.  New- 
house,  4  £.  D.  Smith  (N.  Y.)  20;  Auworth  v.  Johnson,  6  Gar.  &  P.  239. 

TsTorriano  v.  Young,  6  Car.  &  P.  8. 

T*  Eagle  V.  Bwayze,  2  Daly  (N.  Y.)  140.  And  see  Payne  v.  James,  45  La. 
Ann.  381, 12  South.  492.  Cf.,  however.  Peck  v.  Manufacturing  Co.,  43  111.  ApiK 
300. 

•«  1  TayL  LandL  &  Ten.  (8th  Ed.)  408;  1  Wood,  LandL  &  Ten.  (2d  Ed.)  980; 
lothrop  Y.  Thayer,  138  Mass.  466,  and  cases  cited. 
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There  is  also  an  implied  coyenant  to  caltivate  in  a  hnsbandmanlike 
manner.*^  But  covenants  to  pay  taxes,**  to  insure,  or  not  to  as- 
sign are  never  implied.** 

Sarns — HerU.^ 

A  valid  term  of  years  may  be  created  without  the  reservation  of 
a  rent.**  But  whenever  a  rent  is  reserved  there  is  an  implied  cove- 
nant on  the  part  of  the  lessee  to  pay  it  whether  he  ever  take  pos- 
session or  not.**  And,  where  there  is  an  express  covenant  to  pay, 
a  destruction  of  the  demised  premises  will  not  relieve  hiuL*^  But 
when  the  tenant  is  evicted  from  part  or  all  of  the  premises  by  a 
title  paramount,  his  liability  for  rent  ceases  in  proportion.**  And 
when  he  is  evicted  by  the  landlord  even  from  a  part,  the  whole  lia^ 

•1  Walker  v.  Tucker,  70  lU.  627;  Aughlnbaugh  v.  Coppenheffer,  56  Pa.  St 
a47;  Powley  v.  Walker,  6  Term  R.  873;  Legh  v.  Hewitt,  4  East,  154;  Dalby 
V.  Hirst,  3  Moore,  O.  P.  636. 

8s  Bxcept  by  statute.    1  Stim.  Am.  St  Law,  9  2042. 

*•  1  Wood,  Landl.  &  Ten.  (2d.  Ed.)  701,  709;  2  Wood,  LandL  A  Ten.  (2d  Bd.) 
954;  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  308,  477,  479;  Church  v.  Brown,  15  Yea. 
26a 

•4  For  rent  as  an  Incorporeal  hereditament,  see  post,  ]x  ^f^ 

••  Sherwin  v.  Lasher,  9  III.  App.  227;  Hunt  v.  Gomatock,  15  Wend.  (N.  Y.) 
666.  Cf.  Hooton  v.  Holt,  139  Mass.  54,  22  N.  B.  221;  Osborne  v.  Humphrey, 
7  Conn.  335.  If  no  rent  is  reserved,  there  may  be  a  recovery  for  use  and 
occupation,  according  to  the  real  value  of  the  premises,  unless  a  contrary  in- 
tention of  the  parties  is  shown.  1  TayL  LandL  &  Ten.  (8th  Bd.)  434;  2  Wood, 
Landl.  &  Ten.  (2d  Ed.)  1328. 

••  McGlynn  v.  Brock,  111  Mass.  219;  Mechanics'  St  Traders'  Fire  Ins.  Co.  y. 
Scott,  2  Hilt  (N.  Y.)  550;    McMurphy  v.  Mlnot,  4  N.  H.  251. 

•7  1  TayL  LandL  &  Ten.  (8th  Bd.)  436;  Peck  v.  Ledwidge,  25  IIL  93;  Hallett 
V.  Wylie,  3  Johns.  (N.  Y.)  44;  Fowler  v.  Bott,  6  Mass.  63;  French  v.  Richards, 
6  Phila.  (Pa.)  547;   Holtzapffel  v.  Baker,  18  Yes.  115. 

••  Frommer  v.  Roessler  (Ck)m.  PL)  33  N.  Y.  Supp.  13;  Lansing  v.  Van  Al- 
styne,  2  Wend.  (N.  Y.)  561;  Carter  v.  Burr,  89  Barb.  (N.  Y.)  69;  Fillebrown 
Y.  Hoar,  124  Mass.  580;  Stevenson  v.  Lambard,  2  East  675;  Friend  v.  Supply 
Co..  165  Pa.  St  652,  30  Aa  1134.  Cf.  M'Loughlin  v.  Craig,  7  Ir.  Com.  Law, 
117;  Folts  V.  Huntley.  7  Wend.  (N.  Y.)  210;  Morse  v.  Goddard,  13  Mete 
(Mass.)  177;  Big  Black  Creek  Imp.  Co.  v.  Kemmerer,  162  Pa.  St  422,  29  AtL 
730;  Sylvester  v.  HalL  47  111.  App.  304.  But  see  Ray  v.  Johnson,  98  Mich. 
84,  56  N.  W.  1048;  Miller  y.  Maguire,  18  R.  L  770,  30  AtL  966. 
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bility  for  rent  is  at  an  end.**    It  is  cnfitomary  to  reserre  a  right  of 
T^eitrj  for  nonpayment  of  rent.** 

82.  BIGHTS  rSTDEFENDENT  OF  COVENANTS— As  ind- 
dents  of  fhe  relation,  and  independent  of  any  cov- 
enants, the  parties  have  the  following  rights: 

(a)  The  landlord  has  a  right  to  protect  the  reversion 

(p.  141). 

(b)  The  tenant  is  entitled  to  exclusive  possession  (p.  142). 

(c)  He  may  take  estovers  (p.  148). 

(d)  He  is  entitled  to  emblements  when  his  estate  is  out 

off  by  some  contingency,  without  his  fieiult  (p.  148). 

(e)  He  is  liable  for  waste  (p.  143). 

(f)  The  lessee,  and  all  persons  claiming  under  him,  are 

estopped  to  deny  the  lessor's  title  (p.  148). 

(g)  The  landlord  may  distrain  for  rent  (p.  145). 

Although  the  rights  and  liabilities  of  the  parties  to  a  lease  are 
fixed  to  a  large  extent  by  the  terms  thereof,  there  are  some  which 
exist  by  virtne  of  the  relation  of  landlord  and  tenant     There  is  a 

M  Goalter  v.  Norton,  100  Mich.  389,  59  N.  W.  168;  Snow  y.  Pulitzer,  142  N. 
Y.  263,  36  N.  E.  1069;  Morris  y.  Kettie  (N.  J.  Sup.)  80  Atl.  879;  City  Power 
Co.  T.  Fergus  Falls  Water  Co.,  55  Minn.  172,  56  N.  W.  685, 1006;  Leishman  y. 
White.  1  Allen  (Mass.)  489;  Cbristopher  y.  Austin,  11  N.  Y.  216;  Graham  y. 
AnderaoD,  3  Har.  (DeL)  364;  Bennet  t.  Bittle,  4  Rawle  (Pa.)  339;  Lewis 
?.  Payn,  4  Wend.  (N.  Y.)  423;  CoU>um  v.  Morrill,  117  Mass.  262;  Day  y. 
Watson,  8  Mich.  535:  Smith  y.  Stigleman,  58  111.  141;  Pendleton  y.  Dyett,  4 
Cow.  (N.  Y.)  581;  Neale  y.  Mackenzie,  1  Mees.  &  W.  747;  Cibel  and  HUl's 
Case,  1  Leon.  110;  Bum  y.  Phelps,  1  Starkie,  94;  Morrison  y.  Chadwick,  7  C. 
&  266;  McClurg  y.  Price,  59  Pa.  St  420.  See,  also,  Grabenhorst  y.  Nicodemus, 
€2  Md.  236.  See,  also,  Royce  y.  Guggenheim,  106  Mass.  201;  Hoeyeler  y.  Flem- 
ing. 91  Pa.  St  322.  But  cf.  Smith  y.  Raleigh.  3  Camp.  518;  Roper  y.  Lloyd,  T. 
Jones,  148;  Carrel  y.  Read,  Cro.Ellz.  374;  Dorrel  y.  Andrews,  Hub.  190;  Para  dine 
T.  Jane,  Aleyn,  26;  Ecclesiastical  Com'rs  y.  O'Connor,  9  Ir.  Com.  Law,  242; 
Lawrence  y.  French,  25  Wend.  (N.  Y.)  443;  McKenzie  y.  Hatton,  141  N.  Y.  6, 
35  N.  E.  929;  Ogilyie  v.  Hull.  5  Hill  (N.  Y.)  52;  Edgerton  y.  Page,  20  N.  Y. 
281;  De  Witt  y.  Pierson,  112  Mass.  8;  Townsend  y.  Wharf  Co.,  117  Mass.  501. 

•oWhen  no  right  of  re-entry  la  reseryed,  the  landlord's  only  remedy  for  a 
breach  of  coyenant  is  an  action  for  damages.  Brown  y.  Kite,  2  Qyert  (Tenn.) 
233;  Den  y.  Post,  25  N.  J.  Law,  2^.    And  see  post,  p.  150. 
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tenare  ezlstiag  between  them,  the  tenant  holding  of  the  landlord, 
and  pajing  rent  In  return  for  the  nae  of  the  land.  Of  the  rights 
growing  oat  of  this  tenure,  we  need  mention  onl^  the  right  of  the 
landlord  to  protect  the  reversion  by  maintaining  actions  for  acts 
which  cause  a  permanent  injar;  to  the  premiseB,'^  and  that  he 
may  be  liable  to  strangers  for  Injuries  resulting  from  the  dan- 
gerous condition  of  the  premises  at  the  time  the  tease  was  cxe- 
coted.**  The  tenant  has  a  right  to  exclusire  posaession,**  which 
includes  the  right  to  enjoy  all  easements  **  servient  to  the  demised 

•1  BtatT  T.  Jackaon,  11  Masa.  519;  Freocb  t.  Fuller.  23  Pick.  (Usas.)  104; 
Uttle  ▼.  Pallster.  3  GreeiU.  (Me.)  6;  Austin  v.  Railroad  Co.,  2S  N.  Y.  331; 
Ajcock  T.  EBllroad  Co.,  89  N.  O.  821;  Uayor,  etc.,  of  CartersTlIle  r.  Ljoa.  69 
Ga.  677i  Jesaer  t.  Giflorf,  4  Burrowa.  2141;  Gulf,  a  4  B.  F.  Ry.  Co.  t. 
Smith.  3  Tex.  Otv.  App.  483,  23  S.  W.  89;  Ulasourl,  K.  &  T.  By.  Co.  T.  Ful- 
more  (Tex.  CIt.  App.)  2a  S.  W.  238.  But  see  Anthony  v.  Railway  Co.,  182 
Maaa.  60,  87  N.  E.  78a 

"  Bellowa  v.  Sackett,  15  Barb.  (N.  Y.)  96;  Moody  t.  Mayor,  etc,  43  Barb. 
(N.  Y.)  282;  City  of  Peoria  v.  Simpson,  110  IlL  294;  Relchenbacber  v.  Pah- 
meyer,  8  IlL  App.  217;  MarshaU  v.  Heard,  D9  Tex.  266;  Todd  v.  Flight.  9 
O.  B.  (N.  S.)  377;  City  of  Denver  v.  Soloman,  2  Colo.  App.  n34,  31  Pac.  (WT. 
So  tbe  landlord  may  be  liable  to  the  tenant  for  Injuries,  wbere  the  former 
ratalna  control  of  part  of  tbe  tenement.  BUlott  v.  Pray,  10  Alien  (Mass.) 
878;  Watklna  v.  Qoodall,  13S  Maes.  033;  Alston  t.  Grant,  8  EL  &  BL  12S: 
Pbllllps  T.  Ebrmann  (City  Ct.  Brook.)  28  N.  Y.  Supp.  510;  Payne  v.  Irvln. 
144  IlL  482,  33  N.  E.  756;  Davis  v.  Power  Co..  107  Col.  563,  40  Pac.  950;  Mon- 
tleth  T.  Plnkbelner,  66  Hnn,  633,  21  N.  Y.  Supp.  2SS;  PhllUpa  v.  Ubrary 
Co.,  55  N.  J.  Law,  307,  27  Atl.  4T8;  Brunker  v.  Cummins,  133  Ind.  443,  32 
N.  B.  732.  But  see  Moynlban  r.  Allyn.  182  Mass.  273,  38  N.  B.  497;  Free- 
man V.  Bunnewell,  133  Mass.  210,  30  N.  E.  1012;  McLean  v.  Warehouse  Co., 
16S  Mass.  472,  33  N.  E.  499;  Daley  v.  Quick,  99  CaL  179,  S3  Pac.  859.  Tbe 
tenant,  wblle  be  has  control  of  tbe  premises,  Is  liable  to  strangers  for  neg* 
llgence.  Stlckney  v.  Munroe,  44  Me.  195;  Plckard  v.  Collins,  23  Barb.  (N.  Y.) 
444;  Payue  v.  Bogeia,  2  H.  BL  349;  Anheaser-Buscb  Brewing  Ass'n  v.  Pe- 
terson, 41  Neb.  897,  60  N.  W.  373;  Lee  y.  McLaughUn,  86  Me.  410,  80  AtL 
65.  So  he  may  be  liable  to  tbe  landlord  for  Injury  to  tbe  premises.  Ste- 
vens V.  Pantllnd,  96  Mich.  145,  54  N.  W.  716;  Wilcox  v.  Gate,  6S  TL  473. 
26  AtL  UOS;   Olsen  v.  Webb.  41  Neb.  147,  59  N.  W.  520. 

ti  Kansas  Inv.  Oa  v.  Carter,  160  Mass.  421,  86  N.  B.  63;  Phelps  v.  Ban- 
dolph,  147  llL  385,  35  N.  E.  243.  And  see  BeoUey  v.  City  of  Atlanta,  92  Ga. 
623, 18  8.  E.  1018.  Any  right  of  reentry  In  tbe  lessor  1>  entirely  a  reserved 
right  Beermance  v.  Vemoy,  6  Johns.  (N.  Y.)  5;  Dixon  v.  Clow,  24  Wend. 
(N.  Y.)  188;   Parker  v.  Griswold.  17  Conn.  288;   State  v.  Piper,  89  N.  a  BBL 

»•  See  post,  p.  849. 
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premises.**  He  is  entitled  to  estoyers,**  but  not  to  emblements,*^ 
unless  his  interest  is  tenninated,  without  his  fault,  by  some  con- 
dngency  happening  during  the  term.**  If  he  causes  a  forfeiture, 
his  subtenant  is  entitled  to  emblements.**  A  lessee  is  liable  for 
waste  Gonmiltted  either  by  himself  ^**  or  another.^*^  But  he  may 
rrmcye  his  chattel  fixtures  without  any  express  permission  in  the 
lease.*** 

EUoppd  to  Deny  Zesaor^s  Tide. 

A  lessee  is  estopped  to  deny  his  lessor's  title,***  and  the  estoppel 
extends  to  all  claiming  under  the  lessee.***    It  can  be  set  up  by  the 

•ft  Crook  T.  Hewitt,  4  Wash.  749,  31  Pac  28.  And  see  Marsh  t.  McNider, 
88  Iowa,  390,  55  N.  W.  469.  The  teuant  is  bound  by  any  easements  to 
which  the  land  is  subject  McDermott  v.  Railroad  Co.,  28  Hun  (N.  Y.)  825; 
Prescott  ▼.  White,  21  Pick.  (Mass.)  342. 

••Hubbard  ▼.  Shaw,  12  Allen  (Mass.)  120;  Walters  v.  Hutcblns'  Adm*x, 
29  Ind.  136;   Harris  v.  Goslin,  3  Har.  (Del.)  340. 

•T  Oamey  v.  Mosher,  97  Mich.  554,  56  N.  W.  935;  Oossett  t.  Drydale,  48 
Mo.  App.  430;  Baker  ▼.  Mclnturff,  49  Mo.  App.  505;  Maclary  y.  Turner,  9 
Honst  (Del.)  281,  32  AtL  325;  Monlg*s  Adm'x  ▼.  Phillips  (Ky.)  29  S.  W.  970. 
And  see  1  Stim.  Am.  St  Law,  §  2004. 

••Gray  t.  Worst,  129  Mo.  122,  31  S.  W.  585;  Munday  v.  O'NeU  (Neb.)  63 
N.  W.  32;  Hubbard  v.  Berry,  10  Ind.  App.  594,  38  N.  B.  77. 

»•  BeTans  t.  Briscoe,  4  Har.  &  J.  (Md.)  139.  But  see  Samson  ▼.  Rose,  65 
N.  Y.  411.  They  cannot  be  claimed  by  a  mortgagee  of  the  lessee.  Gregg 
r.  Boyd,  69  Hun,  588,  23  N.  Y.  Supp.  918.  And  one  holding  an  estate  for 
fears  as  lessee  of  a  tenant  for  life  may  claim  emblements.  Dorsett  y. 
Gray,  98  Ind.  273;  Bevans  t.  Briscoe,  4  Har.  &  J.  (Md.)  139;  Marshall,  J., 
in  MiUer  ▼.  Shackleford,  4  Dana  (Ky.)  277. 

looThomdike  v.  Burrage,  111  Mass.  531;  Nave  v.  Berry,  22  Ala.  382;  Pen- 
ton  T.  Montgomery,  19  Mo.  App.  156;  Brooks  ▼.  Rogers,  101  Ala.  Ill,  13 
South.  386. 

loiGook  v.  Transportation  Co.,  1  Denio  (N.  Y.)  91;  Wood  y.  Gl^rifan,  46  N. 
H.  230;  Donald  v.  EUlott  (Cir.  Ct)  32  N.  Y.  Supp.  821. 

los  Mason  y.  Fenn,  13  lU.  525;  Moore  y.  Wood,  12  Abb.  Prac.  (N.  Y.)  393; 
Bircher  y.  Parker,  40  Mo.  118;  Chandler  y.  Oldham,  55  Mo.  App.  139;  and 
tnta,  p.  19.  Gf.  Dayidson  y.  Manufacturing  Oo.,  90  Mich.  501,  58  N.  W.  475; 
PendiU  y.  Maas,  97  Mich.  215,  56  N.  W.  597;  Wright  y.  MacdonneU,  88  Tex. 
140, 80  S.  W.  907;  Ooed^e  y.  Baker  (Tex.  CHy.  App.)  28  S.  W.  1039. 

i««Wolf  y.  Helton  (Mich.)  62  N.  W.  174;  Gray  y.  Johnson,  14  N.  H.  414; 
Pope  y.  Harkins,  16  Ala.  821;  Hamilton  y.  Pittock,  158  Pa.  St  457,  27  AtL 


!•«  See  note  104  on  f<^lowlng  page. 


i44 


BSTATXa    AB    TO   QDAJTriTT — LESS   THAN   FBBEHOLD. 


(Ch.  7 

heirs  or  assignees  of  the  lessor,***  bnt  the  lessee  can  controrert  the 
fact  ot  an  asatgnmeDt.***  So,  againet  the  heir,  he  may  show  that 
the  rererslon  was  devised  to  a  third  peraon."*  Against  the  le»- 
■or,  he  may  show  that  the  latter  has  parted  with  his  interest  since 
making  tlie  lease,"*  for  the  lessee  may  have  pnrchased  the  rever 
sion  from  the  lessor,"*  or  have  paid  the  rent  to  the  lessees  as- 
signee.*** Bnt  he  cannot  assert  an  ontstanding  title  which  he  has 
bought  in,***  Dor  can  he  accept  a  lease  from  a  stranger.***    How- 

1079;  Bexton  t.  Carley,  147  HL  269.  8S  N.  B.  411;  Knowles  t.  Hnipby  (Cat) 
40  Pac  111;  McKlssIck  t.  Astaby,  88  CaL  422.  83  Psc.  729;  Delaney  r.  Fox, 
a  a  B.  (N.  S.)  768;  Vobb  t.  King,  88  W.  Va,  607.  18  B.  B.  762;  DlXon  t. 
Stewart.  113  N.  C.  410,  18  S.  B.  ft25;  Hackett  t.  Marmet  Co..  8  C.  C.  A.  7G, 
B2  Fed.  268.  Bnt  see  Lakln  t.  IXtOj,  S3  Fed.  833;  Cblcago  ft  A.  R.  Co.  t. 
Keegan,  162  lU.  413,  89  N.  B.  33;  Welder  ▼.  McComb  (Tex.  CIt.  App.)  30  S. 
W.  822;-  McKlnnla  r.  Hortcace  Co.,  66  Ean.  269,  89  Pac.  lOIS;  Suddartb 
T.  Bobertson,  118  Mo.  286,  24  S.  W.  151.  The  rnle  baa  been  extended  to  ad- 
joining lands  gained  by  tbe  tenant  by  dlaaeiBln.  Doe  y.  Jooes,  16  Meea.  & 
W.  680;  Doe  r.  Rees,  6  Car.  ft  P.  610;  Andrews  r.  HaUes,  2  E3.  ft  BL  349: 
Tbe  old  common-law  mle  that  a  dlscJaimer  of  tbe  landlord's  title  would 
canse  a  forfeiture  Is  no  longer  the  law.  rnsselman  r.  Worthlngton,  14  III 
186;  Newman  t.  Butter,  S  Watts  (Fa.)  61;  Oreeno  t.  Mnnson,  9  Tt  37; 
Jackson  r.  Tlncent,  4  Wend.  (N.  I.)  633.  Bnt  see  Newman  t.  Ratter,  8 
Watts  (Pa.)  bl.  Recusal  to  pay  rent  will  not  canse  a  forfeiture.  Doe  t. 
WeUs,  10  AdoL  A  B.  427;   Kieman  t.  Terry,  26  Or.  4M.  38  Pac.  BTL 

IB*  Rose  T.  Davis,  11  Oal.  133;  Russ^  v.  Erwin's  Adm'r,  38  Ala.  44.  SO; 
Derrick  v.  Laddy,  61  TL  462,  24  AtL  1060;  McLennan  v.  Grant,  8  Wash.  608, 
36  Pac.  682.     Of.  Swan  T.  Basby,  6  Tex.  Glv.  App.  63,  Z4  S.  W.  80S. 

ie>  Blantln  v.  Wbltaker,  11  Humph.  (Tenn.)  313;  Ross^  v.  Allard,  18  N. 
H.  225;   Btate  v.  Votaw.I3  Mont  403,  34  Pac.  315. 

"•  Despard  v.  WaJbrldge.  16  N.  T.  377;  BeaU  v.  Davenport.  48  Ga.  165. 

1ST  Despard  v.  Walbrldge,  16  N.  Y.  377.  And  see  l4Ute  v.  Toung,  66  Hun, 
663,  21  N.  X.  Supp.  S3S. 

loiWolf  V.  JohnsoB.  30  Miss.  513;  Homer  v.  Leeds,  25  N.  J.  Law,  106; 
Robinson  v.  Mining  Co.,  65  Mo.  App.  662;  Winn  v.  Strickland,  34  Fla.  610, 
16  South.  606;  Robertson  v.  Blddell,  82  Fla.  804,  IS  South.  358;  West  Shore 
Mills  Oa  V.  Edwards,  24  Or.  476,  33  Pac.  987. 

io>  Elliott  V.  Smith,  23  Pa.  St  131;  George  v.  Putney,  4  Cush.  (Mass.)  SSS; 
Camley  v.  Stanfleld.  10  Tex.  516. 

no  Stedman  v.  Gassett,  IS  Vt  346;  Welch  v.  Adams,  1  Mete.  (Mass.)  ^4; 
Maglll  T.  Hinsdale.  6  Ckinn.  484. 

Ill  Sharps  v.  Kelley,  6  Denlo  (N.  T.)  431;   Drane  v.  Gregory*!  BOn,  3  B. 

>i*  See  note  112  on  following  page^ 
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erer,  if  there  is  an  eviction  under  a  paramount  title,  the  tenant 
mar  taJce  a  new  lease  from  the  holder  of  such  title,  and  it  is  not 
necessary  that  he  be  actually  expelled  from  the  premises,  to  jus- 
tify him  in  so  doing.  It  is  sufficient  if  the  right  to  evict  is  as- 
serted by  one  entitled  to  the  possession,  and  the  tenant  in  good 
faith  accepts  a  new  lease  to  avoid  eviction.^^* 

Distress  for  MerU. 

At  common  law  the  landlord  has  a  remedy,  called  "distress,^'  "* 
for  enforcing  the  payment  of  rent,  by  seizing  personal  property 

Mon.  (Ky.)  619;  BUIott  v.  Smith,  23  Pa.  St.  131;  Morley  v.  Rodgers,  5  Yerg. 
fTenn.)  217;  Anderson  v.  Anderson,  104  Ala.  428,  16  Sonth.  14.  And  see 
Barlow  ▼.  Dahm,  97  Ala.  414,  12  South.  293. 

lis  Doe  y.  Reynolds,  27  Ala.  364,  876;  RusseH  y.  Fabyan,  84  N.  H.  223: 
Ragor  y.  McKay,  44  IlL  App.  79.  But  see  Nash  y.  Springstead,  72  Hun, 
474,  25  N.  y.  Supp.  279. 

lit  Morse  y.  Goddard,  18  Mete.  (Mass.)  177:  Simers  y.  Saltus,  8  Denio 
(N.  Y.)  217.     And  see  Delaney  y.  Fox,  2  C.  B.  (N.  S.)  775. 

11*  The  other  remedies  of  the  lessor  can  only  be  enumerated.  For  rent, 
they  are:  Debt,  Bordman  v.  Osbom,  23  Pick.  (Mass.)  295;  Allen  y.  Bryan,  5 
Barn.  &  C.  512;  assumpsit.  Smith  y.  Stewart,  6  Johns.  (N.  Y.)  46;  Chambers 
T.  Roes,  25  N.  J.  Law,  293;  Brolasl^y  y.  Ferguson,  48  Pa.  St.  434;  covenant. 
Gale  V.  Nixon,  6  Cow.  (N.  Y.)  445;  Saltoun  y.  Houstoun,  1  Bing.  433;  or  bill 
in  equity,  Lawrence  y.  Hammett,  3  J.  J.  Marsh.  (Ky.)  287;  Livingstones  Ex'rs 
T.  Uvingston,  4  Johns.  Ch.  (N.  Y.)  287;  North  v.  Strafford,  3  P.  Wms.  148. 
For  waste,  are  actions  to  prevent,.  Watson  v.  Hunter,  5  Johns.  Ch.  (N.  Y.)  109; 
and  for  damages.  Harder  v.  Harder,  26  Barb.  (N.  Y.)  409;  Queen's  College  v. 
Uailett,  14  East,  489;  AttersoU  v.  Stevens,  1  Taunt  196.  To  recover  posses- 
sion, are  ejectment,  Jackson  v.  Brownson,  7  Johns.  (N.  Y.)  227;  Penn  y. 
Diyellin,  2  Yeates  (Pa.)  309;   Cobb  y.  Layalle,  89  111.  331;   Colston  y.  McVay. 

1  A.  K.  Marsh.  (Ky.)  251;  and  summary  proceeding  given  by  statute  in  uiost 
states,  Fratcher  y.  Smith  (Mich.)  62  N.  W.  832;  Lewis  v.  Sheldon,  103  ^lich. 
102,  61  N.  W.  269;  Marsters  y.  Cling,  163  Mass.  477,  40  N.  E.  763.  The  lessee's 
actions  are:  Replevin,  for  wrongful  distress.  Hunter  y.  Le  Conte,  6  Cow.  (N. 
Y.)  723;  trespass,  for  interference  with  his  possession,  Taylor  y.  Cooper  (Mich^ 
62  N.  W.  157;  Hey  y.  Moorhouse,  8  Scott,  156;  Van  Brunt  y.  Schenck,  11 
Jolms.  (N.  Y.)  385;  Lunt  y.  Brown,  13  Me.  236;  case,  for  excessive  distress. 
Hare  v.  Stegall,  60  111.  380  (and  see  Fishbume  v.  Engledove,  91  Va.  548,  22 
&  £.  354);  and  covenant,  2  Taylor,  Landl.  &  Ten.  (8th  Ed.)  260.  For  the  ac- 
tion of  forcible  entry  and  detainer,  see  2  Tayl.  Landl.  &  Ten.  (8th  Ed.)  306; 

2  Wood,  Landl.  &  Ten.  via  Va\.)  1374:  Willard  v.  Warren,  17  Wend.  (N.  Y.) 
237;  Toby  v.  Schultz,  51  111.  App.  487;  and  post,  p.  105. 
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found  on  the  demised  premlsea.*^*  This  remedy  exists  in  aome  of 
oar  states,"'  while  in  man;  others  it  is  incorporated  into  tlie  law 
of  attachments  and  U«is."^  It  lies  for  ail  rents  reserved  whiiA 
are  certain."'  The  distraint  ma;  be  made  b;  the  lessor,  or  the 
assignee  of  the  rererslon,  for  alt  the  rent  doe.""  It  is  now  k- 
qnired,  in  most  states,  that  the  warrant  be  execnted  b;  a  legal 
officer."*  At  common  law,  any  chattels"*  foond  npon  the  prem- 
ises conid  be  distrained,  whether  belonging  to  the  tenant,  or  to 
others,"'  though  exception  was  made  in  favor  ot  goods  bronght 
there  in  course  of  trade."*  The  tendency  of  modem  decinons 
and  statutes  is  to  restrict  the  right  of  distraining  to  the  property 
of  the  lessee."*  There  is  a  right  to  sell  the  goods  taken,  If  they 
are  not  redeemed  within  the  time  fixed  by  the  statutes."* 

1112  Tayl.  I^ndl.  A  Ten.  <Stli  Ed.)  168;  2  Wood,  Landl.  A  Ten.  (2d  Bd.) 
130S;  Newman  t.  AndertOD,  2  Bos.  A  P.  (N.  R.)  224.  Of.  Beeuard  t.  CapeL 
>  Barn.  &  C.  1«1;  Frescott  t.  Boucher,  3  Bam.  ft  AdoL  840. 

in  2  Tayl.  LandL  ft  Ten.  (8tb  Ed.)  170. 

"'  See  1  Stlin.  Am.  St.  Law,  11  2031-2U36.  And  see  WUIud  ▼.  Boknb. 
54  m.  App.  683;  Bocers  t.  Grlgg  (Tex.  Clr.  App.)  28  S.  W.  AM;  BelMr  t. 
Youuffblood,  lOS  Ala.  545,  16  Soutb.  86S;  Manhattan  Tmst  Co.  t.  BIoox  atj 
ft  N.  Ry,  Co.,  68  Fed.  72;  Smith  t.  Dayton  (Iowa)  62  N.  W.  600;  Toney  t. 
Ooudler.  S7  Mo.  App.  235;    Ballard  t.  Jobaaon,  114  N.  a  141,  IB  8.  H.  OS. 

"•  Stewart  t.  Gregg,  42  S.  C.  382,  20  S.  B.  193.  Cf.  Tntter  ▼.  Fryer,  Winch, 
7;   Paiton  t,  Kennedy.  70  MIbb.  866,  12  South.  646. 

ii»  Slooum  T.  Clark,  2  Hill  (N.  Y.)  475;  Lathrop  v.  aewla.  63  Ga.  282.  Bat 
not  by  executor  for  rent  accralDg  lo  decedent's  lifetime  Preacott  t,  Boucb- 
er,  8  Barn,  ft  Adol.  818.  Gf.  —  t.  Cooper,  2  Wils.  S7&;  Parmenter  t.  Web- 
ber, 8  Taunt.  693. 

11*  For  the  details  and  procedure  the  atadent  must  consult  the  statutes  ot 
his  Slate. 

Ill  UbIpbb  ot  a  perishable  nature.  Uorley  r.  Flncombe,  2  Bxch.  101.  And 
see  Van  Sickler  r.  Jacobs,  14  Johns.  (N.  T.)  434. 

ii>2  Wood.  LandL  ft  Ten.  (2d  Ed.)  1310;  Blanche  t.  Bradford,  S8  Pa.  St. 
344;  Spencer  t.  McGowen,  13  Wend.  (N.  T.)  2&a.  And  see  Paine  t.  Lock 
Co.,  «4  MIsa.  175,  1  South.  M;  Davis  v.  Payue's  Adm'r.  4  Band.  (Ta.)  332. 

1"  Brown  v.  Stacbbonse,  155  Pa.  St.  582,  26  AtL  068;  Oadwalader  v.  Tln- 
dall,  20  Pa.  St  422;  Knowlea  r.  Pierce,  S  Uoust  (Del.)  178;  Block  *.  L«- 
tham.  63  Tez.  414. 

114  2  Tayl.  LandL  ft  Ten.  (Sth  Ed.)  197;  Connah  v.  Hale,  23  Wend.  (N.  T.) 
475;    Peacock  v.  Purvis,  2  Brod.  ft  B.  362. 

1"  2  Wood,  Landl.  ft  Ten.  (2d  Ed.)  1322;  2  Ta^l.  Landl.  ft  Ten.  ^tb  Bd.) 
214.    .The  right  to  seU  was  flnit  given  by  tbe  itatut*  of  Z  W.  ft  M.  c.  5. 
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BAMB— TBAN8PEB  OF  ESTATES  FOB  YEABS. 

83.  After  an  estate  for  years  has  been  created,  the  inter- 
erests  of  the  parties  are  transferable.  The  transfer 
may  be: 

(a)  By  act  of  parties,  as  where: 

( 1)  The  lessor  asslfirns  the  rent  or  the  reversion,  or 

both  (p.  147). 
(8)  The  lessee  (p.  148) 

(I)  Assigns  his  term,  in  whioh  ease  the  as- 

signee is  liable  on  all  covenants  running 
with  the  land. 

(II)  Sublets  his  term,  in  which  case  the  sub- 

lessee is  liable  only  to  the  sublessor. 

(b)  By  operation  of  law,  as  where  (p.  149): 

(1)  The  interest  of  either  party  is  taken  on  execu- 
tion. 

(8)  On  the  lessor's  death,  his  interest  goes  to  his 
heirs  or  devisees. 

(8)  On  the  lessee's  death,  his  interest  goes  to  liis 
personal  representative, 

iftmsf&r  iy  Zes9or. 

Unless  restrained  by  express  eoyenants/**  either  the  lessor  or 
the  lessee  may  transfer  his  interest  under  a  lease.^*^  The  require- 
ments  of  the  statute  of  frauds  are  the  same  for  an  assignment  or 
a  subletting  as  for  the  original  lease.^'*  An  assignee  of  the  re- 
yendon  is  entitled  to  receive  the  rents  from  the  tenant  after  giv- 
ing notice  of  the  assignment^'*    Such  assignee  can  enforce,  and 

i>*Ot  by  ttatate,  as  lessee  is  in  a  few  states.  1  Stim.  Am.  St  Law,  § 
2M8;  2  Sbars.  A  B.  Lead.  Cas.  Real  Prop.  SSL 

13T  Dixon  ▼.  Buell,  21  IH.  203;  Webster  t.  Nichols,  104  lU.  160;  Crommelin 
T.  Thiess,  81  Ala.  412,  421;  WoodhuU  v.  Rosenthal,  61  N.  Y.  882;  Oould  t. 
School  Dist,  8  Minn.  427  (Gil.  38!^;  Indianapolis  Manufacturing  &  Oarpen- 
ten'  Union  t.  Cleveland,  C,  G.  &  I.  Ry.  Co.,  46  Ind.  281;  Rar  t.  Inhabitants 
or  Aldborough,  1  East,  507. 

"■  Bedford  ▼.  Terhune,  80  N.  Y.  463. 

>»  Hunt  y.  Thompson,  2  AUen  (Ma4W.)  341;  O'Connor  t.  KMy,  41  Oal.  432; 
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is  liable  on,  covenants  rnoDing  with  the  land."'  The  lessor  may 
asBign  the  rent  to  one  man,  and  the  reversion  to  another,  or  he 
may  assign  one  and  keep  the  other.'"  60,  too,  be  may  split  up 
the  reversion  into  parcels,  but  the  rent  cannot  be  made  payable  to 
aeveral  witbont  the  consent  of  the  tenant.*** 
Transfer  by  Lensi:';. 

The  lessee  may  either  as^gn  or  sublet.'**  If  the  Interest  con- 
veyed by  him  is  for  a  shorter  time  than  his  own  term,  even  by  a 
day,  it  is  a  anblease; '"  and  some  cases  hold  that  the  reservation 
by  the  original  lessee  of  a  right  of  entry  will  have  the  same  ef- 
fect'*'   But  there  may  be  an  assignment  of  part  of  the  prem- 

Moffatt  V.  Smith,  4  N.  T.  126;  Chllda  v.  Clart,  3  Bnrb.  Ch.  (X.  T.)  52;  Watson 
V.  Hnnkins.  13  Iowa.  &47;  Page  v.  Culver,  &5  Mo.  App.  00(3.  Prior  to  tbe 
atAtute  vt  4  Addg,  c.  IS,  {  9  <wblcb  has  been  generally  adopted  in  tbe  Uolted 
States),  It  waa  necessary  tbat  tbe  tenant  ahoQid  agree  to  accept  the  aaslgnee 
ot  tbe  reversion  as  bis  landlord.  Tbls  waa  called  an  "attornment."  Fisher  v. 
DeerlDg.  eo  IlL  114;  Barden  v.  Tbnyer,  3  Mete.  (Mass.)  76;  TUford  v.  Flem- 
ing, G4  Pa.  St  800;  Mortlttier  v.  O'Rea^n,  10  Phlla.  <Pa.)  500.  But  see  Foi» 
Case,  8  Coke,  936.  Attonunent  Is  not  now  aecessaij.  In  moat  statea.  2  TsjL 
Landl.  &  Ten.  (8tb  Ed.)  224;  1  Stlm.  Am.  St.  Law,  {  2009;  Perrin  t.  Lepper, 
34  Mlcb.  292.  Contra,  PIsber  v.  Decring,  60  111.  114;  Duke  v.  Comptoa.  49 
Ho.  App.  364. 

i»o  Astor  V,  Sillier,  2  Paige  (N,  Y.)  63;  StevensMi  v.  Lambard,  2  Eaal;  575; 
Snrton  r.  Barclay,  7  Blng.  74S;  Van  Home  v.  CraJn,  1  Paige  (N.  X.)  455; 
Sntherlapd  v.  Goodnow,  108  111.  52S;  Campbell  v.  Lewis,  S  Bam.  ft  Aid.  392: 
King  V.  Jones,  5  Taunt.  418. 

i»i  Co.  Lltt.  47a;  McMurphy  t.  MInot,  4  N.  H.  251;  Crosby  v.  Loop.  13  111. 
(125;  Dlion  v.  NIccolla.  39  111.  372,  384;  Van  Eeusselaer  v.  Hays.  10  N.  X. 
la,  00;  Wlnemau  v.  Hugbson,  44  111.  App.  22. 

1*1  Rycreon  v.  Qnackoubunb,  26  N.  J.  Law,  254;  Ards  t.  Watkln,  Cro.  Elti. 
(37. 

i>>  ijo  he  may  mortgage  bis  interest.  Menger  v.  Ward,  87  Tex.  622,  30  S.  W. 
653.  And  Bee  Barrett  t.  Tralnor,  50  111.  App.  420;  Drda  v.  Schmidt,  47  lU. 
ipp.  267;  Menger  v.  Ward  <Tex.  CIt.  App.)  28  S.  W.  821,  Contra,  aa  to  a 
lease  on  shares.  Lewie  v.  Sheldon,  103  Mlcb.  102,  61  N.  W.  269.  AssignmeDt 
and  subletting  without  lessor's  consent  may  be  restrained  by  covenant.  Ksf- 
mood  V.  Hodgson,  &5  lU.  App.  423;  Shannon  v.  Orlndataff,  II  Wash.  536,  i» 
Pac.  123. 

i«*  Post  T.  Kearney,  2  N.  T.  394;  Collins  v.  Hasbrouek.  66  N.  T.  157. 

lit  Linden  v.  Hepburn.  3  Sandf.  (N.  Y.)  GBS;  People  v.  Robertson,  39  Barb. 
<N.  X.)  0;  Doe  v.  Bateman,  2  Barn.  &.  Aid.  168.  And  see  1  Wood,  Landl.  It 
Ten,  (2d  Ed.)  178. 
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ises."*  In  the  case  of  a  sublease,  the  subtenant  is  not  liable  for 
rent  to  the  original  lessor,  or  on  the  covenants  of  the  original 
lease."*  But  an  assignee  is  liable  to  the  original  lessor  on  all 
tlie  covenants  which  run  with  the  land.***  The  lessee  contiuue» 
lijible  after  he  has  assigned,  on  express  covenants.*'*  But  an  as- 
sijrnee  may  avoid  future  obligation  by  assigning  over,  whether 
there  is  an  express  covenant  or  not.**®  TLe  lessee  and  his  as- 
si|inee  or  sublessee  may  insert  any  covenants  they  choose  in  the  in- 
strument of  transfer,  and  so  regulate  their  obligations  to  each 
other. 

Transfer  ly  Operation  of  Law, 

Both  the  reversion  and  the  term  are  subject  to  involuntary  alien- 
ation, such  as  sale  on  execution.  A  purchaser  assumes  the  rights 
and  liabilities  of  an  assignee.***  An  assignee  in  bankruptcy  or 
insolvency  does  not  become  liable  as  assignee  of  a  term  owned 
by  his  assignor  until  he  has  had  a  reasonable  time  to  ascertain 
whether  it  is  an  available  asset.  Before  then  he  is  not  presumed 
to  accept.***    A  lessee  may  dispose  of  his  estates  for  years  by 

i"Cook  y.  Jones  (Ky.)  28  S.  W.  900.  But  see  Shannon  v.  Grindstaff,  11 
Wash.  536,  40  Pac.  123. 

itT  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  §  16;  1  Wood,  Landl.  &  Ten.  (2d  Ed.) 
ISl;  Trustees  of  Daitmouth  Ck)Uege  v.  Clough,  8  N.  H.  22.  But  he  may  pay 
rent  to  avoid  eviction.    Peck  v.  Ingersoll,  7  N.  Y.  528. 

1"  FenneU  v.  Guflfey,  155  Pa.  St  38,  25  AU.  785;  Sanders  v.  Partridge,  108 
Mass.  556.    But  cf.  Dey  y.  Greenebaum,  82  Hun,  533,  31  N.  Y.  Supp.  610. 

"»  Grommes  v.  Trust  Co.,  147  111.  (^,  35  N.  E.  820;  Wineman  v.  Phillips, 
93  Mich.  223,  53  N.  W.  168;  Conrady  v.  By  waters  (Tex.  C»v.  App.)  24  S.  W. 
961;  Bonacaren  v.  Brown,  40  Neb.  722,  50  N.  W.  385;  Charless  v.  Proebel,  47 
Mo.  App.  45;  Pittsburg  Oonsol.  Coal  Co.  v.  Greenlee,  164  Pa.  St.  549,  30  Atl. 
489;  Blefls  v.  Jenkins,  129  Mo.  (W7,  31  S.  W.  938;  Walker's  Case,  3  Coke,  22a; 
Calborne  v.  Wright,  2  Lev.  239. 

!*•  McBee  v.  Sampson,  66  Fed.  416;  Armstrong  y.  Wheeler,  9  Cow.  (N.  Y.) 
88;  ChUds  y.  Clark,  8  Barb.  Ch.  (N.  Y.)  52;  Tlbbals  v.  Ifliand,  10  Wash.  451, 
39  Pac.  102.  But  see  Consolidated  Coal  Co.  v.  Peers,  150  lU.  344,  37  N.  E. 
937;  Drake  y.  Lacoe,  157  Pa.  St  17,  27  AU.  538;  Lindsley  v.  Brewing  Co.. 
59  Mo.  App.  271. 

i«i  McNeil  y.  Ames,  120  Mass.  481;   Lancashire  y.  Mason,  75  N.  C.  455. 

i*a  Pratt  y.  Levan,  1  MUes  (Pa.)  358;  Bagley  y.  Freeman,  1  Hilt.  (N.  Y.) 
196;  Copeland  v.  Stephens,  1  Barn.  &  Aid.  594;  Carter  y.  Warne,  4  Car  & 
P.  19L 
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will,"*  but  If  he  fail  to  do  so  they  pass  on  his  death  to  his  pe^ 
sonal  representative,  who  thus  becomes  aji  assignee.'**  The  re- 
rersion,  if  not  disposed  of,  is  subject  to  the  ordinary  mleB  goTem- 
ing  the  descent  of  realty;  and  the  rent  follows  the  reveniMi,  un- 
less it  has  been  separate];  assigned.*** 


8AUE— TEBMUffATIOH  OF  ESTATES  FOB  YXAB8. 

84.  An  estate  for  years  may  be  terminated: 

(a)  By  lapse  of  time  (p.  150> 

(b)  By  forfeiture  (p.  150). 

(c)  By  merger  (p.  162). 

(d)  By  surrender  (p.  162). 

(e)  By  destruction  of  the  premises,  In  some  oases  (p.  165). 

(f)  By  on  exercise  of  the  power  of  eminent  donudu 

(p.   153). 

Lapse  of  Time. 

Estates  for  jeam  In  moot  cases  det^ralne  by  mere  lapse  of 
time;  that  is,  the  period  for  which  l^e  lease  was  made  expires, 
and  the  term  is  thereby  at  an  end,  without  any  notice  by  either 
party.^*' 
ForfeiUsre. 

When  tJie  ctwtinuaiice  of  a  term  is  made  to  depend  on  a  condi- 
tion, or  there  is  a  reservation  of  a  right  of  re-entry  for  breach  of 

>*■  Tbe7  past  b7  a  devise  at  "personal  estate."  Brewster  v.  Hill,  1  N. 
H.  350. 

i««  Martin  t.  Tobln.  12S  Mass.  85;  Sutter  v.  Lackmann,  39  Mo.  Bl;  Mnr- 
dock  V.  RatcllCr,  7  Ohio,  119.  But  tbe  role  Is  otherwise  Id  &  tew  states,  b; 
statute.  Z  Sbars.  &  B.  Lead.  Cas.  Real  Prop.  40.  The  leasee'*  eatate  con- 
tlDOes  Uable  for  the  rent     Bntcblova  v.  Bank.  Bl  Ta.  68,  20  B.  B.  95a 

i«i  Lewis  T.  Wllklns,  Phil.  Eq.  (N.  CI  303. 

!«•  Smith  T.  BD7der.  les  Pa.  Ut  HI,  82  AtL  M;  Bedford  v.  M'Blberroii. 
2  Serg.  &  R.  49;  Ackland  v.  Lntlej,  B  Adol.  &  E.  STB;  Poppera  r.  Meacber, 
14S  III.  192,  ^  a.  E.  806;  Dnnphj  t.  Goodlander,  12  Ind.  App.  609,  40  N.  EL 
tl24:  Wmiams  t.  Merebon  (N.  J.  Sup.)  30  Atl.  GIB;  Montgomerr  t.  Willis, 
4o  Neb.  434,  63  M.  W.  794.  And  the  tenant  becomes  a  wrongdoer  if  he  re- 
rusts  to  surrender  possession.  Frost  v.  Iron  Co.,  12  Misc.  Rep.  348,  33  N. 
l'.  Supp.  654;  Jackwu  v.  Parkhurst,  5  Johns.  (N.  7.)  128;  Ellis  t.  Paige. 
1  Pick.  (Mass.)  43;    Bedford  v.  M'Ellit;rron,  2  Serg.  &  R.  (Pa.)  40. 
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the  coT^iants  of  the  lease,  an  entry  in  either  Instance  pnts  an  end 
to  the  term.**^  The  courts  are,  however,  rather  averse  to  en- 
forcing forfeitures;  ^^*  and  when  the  breach  is  due  to  accident 
or  mistake,  and  can  be  compensated  in  damages,  as  it  usually  can 
be  in  the  case  of  rent,  relief  will  be  granted  the  tenant.^**  The 
relief  does  not  extend  to  cases  where  the  damages  are  not  a  mere 
matter  of  computation,  as  where  there  is  a  breach  of  a  covenant 
not  to  assign,  or  a  covenant  to  repair.*** 

Re-entry  for  forfeiture  is  optional  with  the  lessor."*  The  lessee 
cannot  insist  upon  it,  and  so  avail  himself  of  his  own  breach.*"' 
Acceptance  of  rent  accruing  after  a  breach  will  be  a  waiver  of 
the  forfeiture,**'  but  acceptance  of  rent  due  before  the  breach  will 
not*'*    Other  acts  of  the  landlord  may  also  constitute  a  waiver.*" 

14T  See  Carnegie  Nat  Gas  Co.  v.  Philadelphia  Co.,  158  Pa.  St  817,  27  Atl. 
961;  Heinoner  v.  Jones,  159  Pa.  8t.  228,  28  AtL  228.  In  a  few  states  the 
statutes  require  a  short  notice.     1  8tim.  Am.  St.  Law,  If  2054,  2056. 

i«»8ee  Sommers  v.  Reynolds,  108  Mich.  807,  61  N.  W.  601;  Drake  t. 
Lacoe,  167  Pa.  St  17,  27  AtL  538.  When  there  is  a  clause  of  forfeiture  for 
nonpayment  of  rent  a  demand  must  be  made  therefor  on  the  land,  at  the 
front  door  of  the  house,  if  there  is  a  house,  and  at  a  convenient  time  before 
minset  of  the  very  day  the  rent  falls  due,  unless  a  demand  Is  dispensed 
with  by  the  terms  of  the  lease.  2  TayL  Landl.  A  Ten.  §  493;  Smith  v.  Whit- 
beck,  18  Ohio  St  471;  Jackson  v.  Harrison,  17  Johns.  (N.  Y.)  66;  Van  Reus- 
•elaer  v.  Snyder,  9  Barb.  (N.  Y.)  802;  Connor  v.  Bradley,  1  How.  211;  Fay- 
lor  T.  Brice,  7  Ind.  App.  551,  84  N.  B.  888.  Of.  Haynes  v.  Investment  Co., 
35  Neb.  766,  58  N.  W.  979.  But  see  Shanfelter  v.  Homer  (Md.)  32  Atl.  184. 
Under  the  statutes  of  many  states,  the  landlord  may  terminate  the  ten- 
ancy, for  nonpayment  of  rent,  without  any  agreement  to  that  effect  1  Stlm. 
Am.  St  Law,  f  2054. 

!«•  Baxter  v.  Lansing,  7  Paige  (N.  Y.)  850;  Gregory  v.*  Wilson,  9  Hare, 
683;  Mokes  v.  Gibbon,  8  Drew.  681.  But  see  Rolfe  v.  Harris,  2  Price,  206, 
note;  Cage  v.  Russel,  2  Vent  352. 

!••  2  TayL  Landl.  &  Ten.  (8th  Bd.)  St 

^•1  Cochran  v.  Pew.  150  Pa.  St.  184,  28  Atl.  219.  Or  his  assignee,  who  may 
also  claim  It  2  TayL  Landl.  &  Ten.  (8th  Ed.)  75.  And  see  Wilson  v.  Gold- 
stein, 152  Pa.  St  524,  25  Atl.  486. 

i»  Gibson  Y.  OUver,  158  Pa.  St  277,  27  Atl.  961;  Brady  v.  Nagle  (Tex.  Olv. 
App.)  29  S.  W.  948;  Amsby  v.  Woodward,  6  Bam.  &  a  610;  Beid  v.  Parsons, 
2  Chit  247. 

^•s  Jackson  v.  Sheldon,  6  Oow.  (N.  Y.)  448;   Bleecker  v.  Smith,  18  Wend. 

^•«  See  note  164  on  following  page.        i»  See  note  166  on  following  page. 
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Merffer. 

An  estate  for  years  may  he  terminated  by  a  mei^er,  as  where 
the  fee  is  acquired  by  the  tenant  for  years."" 

An  estate  for  years  will  merge  in  a  iife  estate,"'  or  in  another 
term  of  years,"'  as  well  as  in  tiie  fee. 

Sftrr^ider. 

A  sorrender  "•  will  terminate  an  estate  for  years,'*'  but  only 
when  made  to  the  holder  of  the  next  estate.    Therefore  as  ande^ 

(N,  Y.)  630;  Oomber  t,  Hackett,  6  WIa  323;  Newman  t.  Rutter,  8  Watta  (Pn.i 
51;  Doe  V,  Rees,  4  BlnR,  N,  C.  384;  Doe  v.  Johnson.  1  Starkle,  411;  Clark  t. 
(Ji-eeufleW  (Com.  PL)  34  N.  Y.  Supp.  1;  Koehler  v.  Bradj,  78  Hun,  443.  29  K.  T. 
Supp.  388;  Michel  v.  O'Brien.  «  Mfsc.  Rcii-  408,  27  N.  Y.  Supp.  173;  Brookii 
r.  Rodgers,  99  Ala.  433.  12  South.  61.  The  landlord  most  bavr>  i;nowtedge 
of  the  breach.  JacfcsoD  t.  Schutz,  18  JobDB.  (N.  Y.)  174;  Peoji  .  Bank  r. 
llltchell,  73  N.  Y.  406:  Garuhart  v.  Finney.  40  Mo.  449;  Roe  v.  Harrison,  2 
Term  R.  425;  Barber  t.  Stone  (Mich.)  02  N.  W.  13!);  Stover  v.  Hazelbaker.  12 
Neb.  393,  60  N.  W.  597;  Bowling  v.  Crook,  104  Ala.  130,  16  South.  131.  Bat 
see  Miller  v.  Preacott.  103  Masa.  12.  39  N.  B.  408. 

io«  Jackaon  v.  Allen.  3  Cow.  (N.  Y.)  220;  Hunter  t.  Osterbondt,  11  Barb. 
(N.  Y.)  33;  Censer  v.  Duryee,  24  Hun  (N.  Y.i  lil";  Frazier  t.  Canithers,  •M 
III.  App.  61;   Curraher  \.  Bell,  7  Wash.  61,  34  Pac.  469. 

n»  Lyneb  v.  Gas  Co.,  165  Pa.  St.  5ia  .10  AU.  !>S4;  Nelson  v.  Encliel.  158  Pa. 
St,  372,  27  Atl.  1103;  Prazler  t.  Caruihers,  44  111.  App.  61;  Dcaton  v.  Taylor, 
90  Va.  21».  17  S.  B.  9H:  Little  Rock  Gionltp  Co.  t.  Shall.  GO  Ark.  4tS,  27  S. 
W.  GC2.  But  see  Clemlnger  v.  Gas  Co.,  1!30  Pa.  St.  16,  2S  Atl.  203;  Williams 
T.  Vanderbill,  145  111.  238,  34  N.  B.  476;  Jones  v.  Unrrer,  66  Cal.  95,  30  Psc. 
1027;  Moses  v.  Loomls.  156  111.  302,  40  N.  E.  052;  Doe  v.  Meui,  4  Barn.  &  C. 
fiOB;  Baltour  v.  RusseU.  167  Pa.  St.  287,  31  AU.  570.  A  notice  to  quit  at  the 
end  of  a  certain  time,  fdven  after  the  breacb,  may  constitute  a  waiver.  Do* 
T.  Miller,  2  Car.  &'P.  34S;  Doe  v.  Allen.  3  Tnunt  7a 

V"  Roberts  v.  Jackson,  1  Wend.  (N.  Y.)  478;  Carroll  v,  Ballanee,  26  HL  19; 
.McMxban  v.  Jncoway  (Ala.)  17  South.  39.  Merger  will  also  destroy  cove- 
nantH  Incident  to  tbe  reversion.  Webb  t.  BuBOel,  S  Term  R.  393;  Thom  t. 
W'oollcoinhe,  3  Bam.  &  Adol.  586. 

^°'  tiren  thouKh  the  term  be  longer  than  the  life  estate  can  possibly  last 
1  n^nBlib.  Heal  Prop.  (5tli  Ed.)  586, 

'"  4  Kent,  Oomm.  (12th  Ed.)  99.  The  second  term  need  not  be  as  long  u 
the  term  to  be  merged.     Stephens  t.  Bridges,  6  Madd.  60. 

!>•  For  a  dodriliton  of  a  surrender,  aud  the  requisites  for,  see  post,  P40S. 

'•0  Conway  v.  Carpenter,  80  Hun,  428,  30  N.  Y.  Supp.  316:  Honks  t.  Font, 
ICJ  Pa.  St.  238,  30  All.  846;  Wolf  v.  Guffey,  161  Pa.  St.  27G,  23  AtL  1117;  Baru- 
bart  V.  Lockwood,  152  Pa.  St.  S2,  25  Atl.  237;  May  v.  Oil  Co.,  152  Pa.  St.  518, 
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lessee  caimot  Bnrrender  to  the  original  lessor.***    The  maMng  of  a 
new  lease  may  operate  as  a  surrender  of  the  old  one.*** 

Degt/ruction  of  Premises, 

The  destruction  of  the  premises — for  instance,  where  a  room  is 
leased,  and  the  whole  house  is  burned — puts  an  end  to  the  tenancy, 
because  the  subject-matter  of  the  lease  has  ceased  to  exist.**' 
This  is  not  true,  of  course,  in  the  absence  of  an  agreement,  where 
the  part  destroyed  is  not  the  whole  subject  of  the  lease,  as  where 
a  house  and  lot  are  leased,  and  the  house  is  destroyed,*** 

TaMng  wider  Power  of  Eminent  Domuvru 

If  the  demised  premises  ai'e  taken  under  the  power  of  eminent 
domain,  the  relation  of  landlord  and  tenant  comes  to  an  end.*** 
Bat,  if  only  a  part  is  taken,  both  lessor  and  lessee  can  claim  com- 
pensation for  the  taking,  and  the  tenancy  continues.*** 

25  AU.  564;  WUliams  y.  Vanderbilt,  145  111.  238,  34  N.  E.  476;  Smith  y.  Pender- 
gast,  26  Minn.  318,  3  N.  W.  978;  Nelson  y.  Thompson,  23  Minn.  508.  See 
Burnham  y.  O'Grady,  90  Wis.  461,  63  N.  W.  1040;  Hooks  v.  For&t,  165  Pa.  St. 
238,  30  Aa  846;  Aderhold  y.  Supply  Co.,  158  Pa.  St.  401,  28  Atl.  22;  Hough  v. 
Brown  (Mich.)  62  N.  W.  143;  National  Union  Bldg.  Ass'n  v.  Brewer,  41  111. 
App.  223,  The  surrender  must  be  accepted.  PendiU  y.  Mining  Co.  (Mich.)  62 
N.  W.  1024;  Joslin  y.  McLean,  99  Mich.  480,  58  N.  W.  467;  Stevens  y.  Pantllnd, 
85  Mich.  145, 54  N.  W.  716;  Lane  Y.  Nelson,  167  Pa.  St  602, 31  AU.  864;  Reeves 
T.  McComeskey,  168  Pa.  St.  571,  32  Atl.  96;  Rees  y.  Lowy,  57  Minn.  381,  59 
.N.  W.  310;  Stern  v.  Thayer,  56  Minn.  93,  57  N.  W.  329. 

i«i  2  Wood,  Landl.  &  Ten.  (2d  Ed.)  1152;  2  Tayl.  Landl.  &  Ten.  (8th  Ed.)  95. 

Its  Walker  y.  Githens,  156  Pa.  St.  178,  27  Atl.  36;  Evans  v.  McKanna,  89 
Iowa,  3(32,  56  N.  W.  527.  But  see  Witmark  v.  Railroad  Co.,  76  Hun,  302,  27  N. 
Y.  Sapp.  777.    Cf .  Beal  v.  Car-Spring  Co.,  125  Mass.  157. 

i«  Hecht  Y.  Herrwagen,  13  Misc.  Rep.  316,  34  N.  Y.  Supp.  456;  Giaves  v. 
Berdan,  26  N.  Y.  498;  Ainsworth  v.  Ritt,  38  Cal.  89;  Buschman  v.  Wilson,  29 
Md.  553.  This  is  regulated  by  statute  in  some  states.  1  Stim.  Am.  St.  Law,  § 
2062.  And  see  Craig  v.  BuUer,  83  Hun,  286,  31  N.  Y.  Supp.  963;  Flelschman  v. 
Toplltz,  134  N.  Y.  349,  31  N.  E.  1089. 

i««PhUlips  Y.  Stevens,  16  Mass.  238;  Davis'  Adm'r  y.  Smith,  15  Mo.  467; 
Boss  V.  Overton,  3  Call  (Va.)  309.  But  see  New  York  Real-Estate  &,  Bldg. 
Imp.  Co.  V.  Motley,  143  N.  Y.  156, 38  N.  £.  103;  Hunnewell  v.  Bangs,  161  Mass. 
132,  36  N.  E.  761;  Meyer  v.  Henderson  (La.)  16  South.  729.' 

lit  Barclay  y.  Picker,  38  Mo.  143. 

iM  Parks  Y.  City  of  Boston,  15  Pick.  (Mass.)  198;  Workman  y.  Mifflin,  30 
Pa.  St  362;  City  of  Chicago  y.  Garrity,  7  IlL  App.  474;   Foote  v.  City  of  Oin- 
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I^BTTinQ  LAITD  ON  SHABBS. 

8fi.  A  letting  of  land  on  shares  may  make  the  onltlYmtor: 

(a)  A  servant. 

(b)  A  co-tenant. 

(c)  A  lesHee. 

Land  Is  often  CDltivated  under  an  agreement  by  whioh  both  the 
owner  and  the  culdvator  are  to  share  in  the  crop.**'  Saoh  as 
agreement  ma;  establish  the  relation  of  employer  and  employ^ 
between  the  parties,  a  share  of  the  crops  being  given  In  lien  of 
wages,"*  or  they  may  be  tenants  in  common  of  the  crop,'"  or  the 
transaction  may  constitute  a  leasing  with  a  rent  payable  in  crops, 
and  the  usual  iuddents  of  the  relation  of  landlord  and  tenant  ex- 
ist"*   Probably  no  rule  can  be  laid  down  for  determining  the  re- 

clnnatl,  11  Oblo,  408.    And  see  Corrlsan  v.  aty  of  Chicago,  144  lU.  BBT,  33  N. 
B.  746. 

'"  Such  holdlngi  are  now  regulated  by  statute  In  Ktne  states.  See  1  Btlm. 
Am.  St  Law,  1  2037.  The  cropper,  or  one  fannlos  on  shares,  cannot  aaalgn 
bU  Interest    M^Neeley  t.  Hart  10  Ired.  (N.  C.)  68. 

>•■  Tanner  t.  BlUs,  48  N.  X.  662;  Steel  y.  Prick,  D6  Pa.  St  ITS;  Chase  t. 
McDonnell.  24  IlL  236;  Gnj  t.  Robinson  (Arts.)  33  Pac.  712;  Haywood  t. 
Rogers,  78  N.  C.  320;  Neal  v.  Bellam;,  Id.  884.  But  see  Harrison  r.  Kicks,  71 
N.  C.  7;  State  t.  Joues,  2  Der.  &  B.  <N.  C.)  B44.  Poaaesslon  and  pnqierty  Id 
the  crop  remain  In  the  owner  of  the  land.  Adams  t.  McKsHcm's  EtzX  B3  Pa. 
St  81;  Appling  t.  Odom,  46  Ga.  583. 

i<>  Walher  v.  Fitta,  24  PIch.  (Mass.)  ISl;  Creel  t.  Elrkham,  47  111.  344;  De 
Uott  r.  Uagerman,  8  Cow.  (N.  X.)  220;  Dlnehart  t.  Wllaon,  IS  Barb.  (N.  T.) 
S9C;  WUber  r.  Slsson,  S3  Barb.  (N.  X.)  268;  Sdgar  t.  Jewell,  B4  N.  J.  Iav. 
2S9.  And  see  Wood  r.  Noack,  84  Wis.  3U8,  54  N.  W.  786;  Caswell  t.  Dlstrlch, 
IS  Wend.  (N.  X.)  3T&;  Jones  t.  Durrer.  9e  Cal.  96,  30  Pac.  1027;  Lowe 
Miller,  8  Orat  (Va.)  205;  Moser  r.  Lower,  48  Mo.  App.  86.  The  usual  Inci- 
dents of  a  tenancy  in  common  attach  to  such  holdings.  McLaugbUo  r 
ley.  46  Mich.  210,  0  N.  W.  256;  Otis  t.  Thompsoo,  1  HiU  &  D.  (N.  T.)  131 
Daniels  r.  Brvwn,  S4  N.  B.  454;  Ferrall  t.  Kent  4  Gill  (Md.)  208;  Hunt  t. 
Darllnc,  14  Vt  214.     For  tenancy  In  common,  see  post  p.  88B. 

ITS  Walworth  t.  Jenness.  58  Yt  6T0,  5  AtL  887;  Xates  t.  Kinney,  19  Neb. 
276,  27  N.  W.  132;  Alwood  t.  Ruckman,  21  lU.  200;  Dixon  t.  NlccoUs,  89  UL 
872;  Jackson  v.  Brownell,  1  Johns.  (N.  X.)  267;  Johnson  t.  HofTman,  S3  Uo. 
504.  Cf.  Barry  t.  Smitb,  G9  Hun,  88,  23  N.  X.  Snpp.  261;  Blch  t.  Bobaon. 
112  N.  C.  79, 16  8.  B.  931.     The  right  of  tbe.landlord  to  the  crop  attaches  only 
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suit  of  such  an  agreement  which  will  hold  good  in  all  cases.  The 
intention  of  the  parties  is  in  every  instance  to  be  given  full  eflPect.*^* 
But  if  the  owner  is  to  receive  a  definite  amount  of  grain  or  other 
produce,  not  confined  to  crops  grown  on  the  premises,  he  receives 
it  as  lessor.*** 

TENAKCIES  AT  WIIiL. 

86.  A  tenancy  at  will  is  a  letting  of  land  to  be  held  so 
long  as  neither  party  chooses  to  terminate  it. 


SAMS— CBEATIOK. 

87.  Tenancies  at  will  are  created: 

(a)  By  a  letting  for  an  indefinite  period,  not  in  a  form 

to  pass  a  freehold,  and  without  a  reservation  of 
rent. 

(b)  By  express  agreement. 

(c)  By  implication  of  law. 

A  tenancy  at  will  is  where  a  person  is  in  possession  of  land  let 
to  him  to  hold  at  the  will  of  the  lessor.  The  tenancy,  however,  is 
one  at  the  will  of  either  party.  A  general  letting  without  limi- 
tation as  to  duration  of  a  term  (not  being  in  a  form  to  pass  an  es- 
tate of  freehold),  or  a  mere  permission  to  enter  and  occupy,  creates 
a  tenancy  at  will,  provided  no  rent  is  reserved.  The  reservation  of 
a  rent  raises  a  presumption  that  the  tenancy  is  from  year  to  year. 

OD  deUvery.  Burns  v.  Cooper,  81  Pa.  St.  426;  GasweU  v.  Distrlch,  15  Wend. 
(N.  Y.)  379;  Butterfield  v.  Baker,  5  Pick.  (Mass.)  522;  Alwood  v.  Ruckman. 
21  m.  200;  Dixon  v.  Niccolis,  39  III.  384;  McLellan  v.  Whitney,  65  Yt  510. 
27  AtL  117.  But  see  Moulton  v.  Robinson,  27  N.  H.  550;  Horseley  v.  Moss, 
5  Tex.  Glv.  App.  341,  23  8.  W.  1115;  Gray  v.  Robinson  (Ariz.)  38  Pac  712; 
CoDfioUdated  Land  ft  IrrigaUon  Co.  v.  Hawley  (£L  D.)  63  N.  W.  904.  The 
rent  is  only  due  at  harvest  time.  Lamberton  v.  Stouffer,  55  Pa.  St.  284;  Co- 
bd  V.  Cobel.  8  Pa.  St.  342.     But  see  Dixon  v.  NiccoUs,  89  lU.  372. 

iTi  Dixon  V.  Niccolis,  39  Dl.  384,  386;  Lewis  v.  Lyman,  22  Pick.  (Mass.)  437; 
Armstrong  v.  Bicknell,  2  Lans.  (N.  Y.)  216;  Moulton  v.  Robinson,  27  N.  H. 
550.    But  see  Birmingham  v.  Rogers,  46  Ark.  254. 

ITS  Hoskins  V.  Rhodes,  1  Om  &,  J.  (Md.)  266;  Newcomb  v.  Ramer,  2  Johns. 
(N.  Y.)  421,  note;  Dockham  v.  Parker,  9  GreenL  (Me.)  137.  And  see  (^aruthera 
T.  Williams,  58  Mo.  App.  100. 
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A  tenancy  at  will  may,  of  course,  l>e  created  by  express  agree- 
ment, even  with  a  reserratiou  of  rent,  if  ai»t  words  are  employed.'" 
It  also  arises  by  implication  of  law.  In  such,  cases  the  entry  is 
usually  for  some  other  piiri>o»^  th&n  to  create  a  tenoncy.  Thus 
one  who  enters  under  a  contract  to  purchase,  and  remaios  after 
the  negotiation  hns  fallen  through,  becomes  a  tenant  at  will."* 
So  a  vendor  or  lessor,  by  continuing  in  possession,  may  become  a 
tenant  at  will."» 

SAME— IWCIDEWTS. 

88.  The  principal  Incidents  of  a  tenanoy  at  will  are  the  ttA- 
lowing^: 

(a)  The  tenant  is  entitled  to  emblements,  nTilfwm  he  ter- 

minates the  tenancy  himself. 

(b)  He  must  not  commit  waste. 

(p)  His  interest  cannot  be  sold  on  execution. 


IT  l^eake.  I.ana.  208.     Cf.  Doe  v.  Oox,  11  g.  B.  1Z2. 

m  Doe  T.  Chamberlalne,  B  Mees.  &  W.  14;  Doe  v.  Miller,  5  Car.  A  P.  SM; 
Gauld  V.  TtaompBou,  4  Mete.  (Masa.)  224;  Manchester  t.  Doddridge,  3  Ind. 
a4jO.  Entr7  under  a  parol  eouii-act  to  purchase  creates  a  teuancr  at  wilL 
Hall  T.  Wallace,  88  Cal.  434,  20  Pac.  300.  But  If  the  sale  Is  not  consuin- 
lu&ted,  by  fault  of  the  vendee,  he  becomes  a  mere  trei^passer,  and  liable  oalf 
In  tort  for  the  mesne  proflta.  Prentice  r.  Wilson,  14  111.  91;  Howard  v. 
Shaw,  8  Mees.  &  W,  118;  Smith  v.  Stewart,  6  Johns.  (N.  Y.)  46;  Clough  t. 
HoBford,  6  N.  H.  231;  BeU  v.  Ellis'  Heirs,  1  Stew.  &  P.  (Ala.)  204;  Glascock 
V.  Robards,  14  JIo,  '.iaO.  A.  tenancy  at  will  arises  when  possession  Is  taken 
uuder  an  agreement  for  a  lease,  Childers  v.  L«e  (N.  M.)  25  Pac.  7S1;  Weed 
V.  Llndsaf.  S3  Ga.  CSti,  15  3.  E.  836;  Mayor,  etc.,  of  Thetford  t.  Tyler,  8  Q.  B. 
li:i;  or  under  a  parol  lease  for  more  than  tbe  time  allowed  by  the  statute  of 
frauds,  Jennings  v.  McComb,  112  Pa.  SL  618,  4  Atl.  812;  Talamo  t.  Spltz- 
mlller,  120  N.  Y.  37,  23  N.  E.  OSO.  But  if  rent  Is  paid  tbe  boldlng  Is  troui 
year  to  year.  Doe  v.  Amey,  12  Adol.  &.  K.  476;  Barlow  v.  Walnwrlght  22 
Vl  88. 

iT>  Howard  t.  Merrtsm,  6  Cuah.  (Mass.)  563;  Bennett  t.  Boblnson,  27  Mlcb. 
2b;  Tarlottlng  t.  Bokem,  95  Mo,  541,  8  S,  W,  647;  Brooks  t.  Hyde,  37  Cal. 
366;  Sherburne  T.  Jones,  20  Me.  70;  Currier  v.  Earl,  13  Me.  216.  So  of  a 
debtor  remaining  in  poBseaslon  after  execution  sale.  Ntchol»  r.  Williams,  S 
Cow.  (N.  Y.)  13.  But  see  Tucker  t.  Byera,  oT  Ark.  215,  21  S.  W.  227;  Grooui- 
T.  Almstead,  101  CaL  425.  35  Pnc  1021, 


mr 
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If  the  tenant  at  will  puts  an  end  to  the  relation  of  lessor  and 
lessee,  he  is  not  entitled  to  emblements,*^*  but  he  is  so  entitled 
when  the  lessor  causes  the  termination  of  the  tenancy.*^^  The 
tenant's  interest  is  forfeited  for  waste.*  ^'  Estates  at  will  are 
chattel  interests,  but  cannot  be  sold  on  ezecution.^^* 

SAKE— TERMINATION. 

89.  A  tenancy  at  will  may  be  terminated  at  any  time  by 
either  party  without  notice,  except: 
EXCEPTIONS — (a)  The  parties  may  agree  to  give  notice, 
(b)  In  some  states,  notice  is  required  by  statute. 

At  common  law,  the  parties  to  a  tenancy  at  will  terminate  it  at 
any  time  either  one  chooses  to  do  so,  and  without  giving  any  pre- 
vious notice  of  such  intention  to  the  other  party.  The  parties  may, 
of  coarse,  by  agreement,  provide  for  any  kind  of  a  notice  they 
choose,  and  for  any  length  of  time  before  terminating  the  tenancy. 
The  statutes  of  many  states  now  require  a  notice  before  a  ten- 
ancv  at  will  can  be  terminated.^*®  Where  such  notice  is  not  re- 
quired,  and  the  parties  have  not  stipulated  for  one,  either  landlord 
or  tenant  may  put  an  end  to  the  tenancy  by  almost  any  act  which 
shows  such  an  intention.^ *^  Any  assertion  by  the  lessor  of  his 
right  to  possession  terminates  the  tenancy.^**    An  assignment  by 

17  •  Carpenter  y.  Jones,  63  IlL  517. 

17  7  Sherburne  v.  Jones,  20  Me.  70;  Dayls  y.  Thompson,  IS  Me.  209;  Simp- 
kins  V.  Rogers,  15  lU.  397;   Harris  v.  Frink,  49  N.  Y.  24. 

178  Daniels  v.  Bond,  21  Pick.  (Mass.)  367;  Phillips  v.  Covert,  7  Johns.  (N. 
T.)  1:  Rapallo,  J.,  in  Harris  v.  Prink,  49  N.  Y.  33.  And  see  Perry  v.  Cair, 
44  N.  H.  118. 

i7>  1  Stim.  Am.  St  Law,  §  1344;  2  Sbars.  &  B.  Lead.  Gas.  Real  Prop.  1G9. 

ISO  The  len^h  of  notice  required  ranges  from  a  few  days  to  three  months. 
1  Stim.  Am.  St  Law,  §  2051;  2  Shars.  &  B.  Lead.  Gas.  Real  Prop.  177.  Cf. 
Morgan  v.  Powers,  83  Hun,  298,  31  N.  Y.  Supp.  \)o4. 

"1 2  Tayl.  Landl.  &  Ten.  (8th  Ed.)  J  44;  1  Wood,  Landl.  &  Ten.  (2d  Bd.)  67. 
Bat  see  Parker  y.  Gonstable,  3  Wils.  25;  Jackson  y.  Bryan,  1  Johns.  (N.  Y.) 
322L  Death  of  either  party  terminates  the  tenancy.  James  y.  Dean,  11  Yes. 
383;  Rising  y.  Stannard,  17  Mass.  282;  Manchester  y.  Doddridge,  8  lud.  3(K); 
Say  Y.  Stoddard,  27  Ohio  St  478b  But  the  tenant  has  a  reasonable  time  to 
remove  his  property.    Ellis  v.  Paige,  1  Pick,  (^lass.)  43. 

112  Snch  as  selling  the  premises,  Howard  y.  Merriam,  5  Gush.  (Mass.)  563; 
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the  tenant  of  his  Interest  destroys  the  tenancy,  at  the  landlwd'i 
option.'*' 

TMVAJsaaa  tboh  ybab  to  txab. 

90.  A  tenancy  from  year  to  year  Is  a  letting  of  land  fbr 
an  indefinite  number  of  fixed  periods. 


BAMS— CBEATIOS. 

91.  A  tenancy  from  year  to  year  artsee  whenever  there  ii 
a  reservBtion  of  rent  In  a  letting  which  wonld 
otherwise  be  a  tenancy  at  will,  excejirt: 
EXCEPTION— In  a  few  states,  by  statute,  a  general  let- 
ting creates  a  tenancy  trom.  year  to  year,  unless  a 
contrary  Intention  la  expressed. 

Estates  from  year  to  year  "*  iQclade  those  from  qnarter  to  qoar- 
tw,***  month  to  montb,^"  and  so  on;  the  length  of  the  periods  be- 

J&ckson  r.  Aldrlch,  13  Johns.  (N.  SJ  106;  Curtis  t.  Oaivlii,  I  AUen  (Mass.) 
2Ut;  or  leosiag  ttaem,  Claiii  v.  Wbedock,  99  Mass.  14;  Blldreth  t.  Conan,  10 
M«tc,  (Maaa.)  2US;  Kelly  t.  Walt«,  12  Mete.  (Maaa.)  SOO;  Oronatra  t.  Bourses. 
lU  Maaa.  7,  4  N.  B.  62a  So  doea  a  demand  of  posseaslon.  Doe  t.  H'Kaeg. 
10  Barn.  &  G.  721;  Den  t.  HoweU,  7  Ired.  (N.  C.)  486;  or  acts  wbich  wonld 
otbernlae  be  treapaea.  Tnrner  r.  Doe,  9  Mees.  A  W.  MS;  aa  an  entry  upon 
tbe  land,  Moore  t.  Boyd.  24  Me.  242. 

i*(  Cooper  V.  Adatns,  6  Cuah.  (Maaa.)  87;  Packard  t.  Railway  Oo.,  46  IlL 
App.  244;  Den  t.  HoweU,  T  Ired.  (N.  C.)  496.  And  aee  Hersey  v.  Cbapin,  162 
Maaa.  176,  38  N.  B.  442.  A  denial  of  the  landlord's  tlUe  will,  at  his  option. 
terminate  the  tenancy.  WllUson  v.  Watktns,  8  Fet  43;  Cnrrler  t.  Earl,  13 
Me.  216;  Farrow's  Heirs  r.  Bdmucdson.  4  B.  Mon.  (Ky.)  60S;  Harrlaon  t. 
Mlddleton,  11  Urat.  (Va.)  R27;  Fusaelman  t.  Worthlngton,  14  111.  133. 

i**"From  term  to  term"  would  be  a  more  at.-curate  designation  of  tlieae 
tAn&ncles,  but  the  practice  Is  otherwise.  In  many  states  thera  are  statutes 
which  raise  presumptions  as  to  the  kind  of  a  tenancy  which  arises  In  the 
absence  of  express  contract,  from  a  ^neral  occupancy.  1  Stlm.  Am.  St.  Law. 
12002. 

Ill  city  of  San  Antonio  t.  French.  SO  Tex.  67S,  16  B.  W.  440. 

■  ••Anderson  r.  Prlndle,  28  Wend.  <N.  T.)  616;  Sebsatlan  t.  Bill.  U  IlL 
App.  27Z;  Lehman  r.  Noldng,  S6  Mo.  App.  S4&;  Bog«i«  v.  Brown,  ST  Minn. 
223.  08  N.  W.  wa;  Backus  t.  Sternberg,  S9  Minn.  408,  61  N.  W.  33S.  See. 
alao.  Cox  T.  Bent,  ti  Blng.  185;  Treaa  t.  SsTage,  4  Bl.  &  Bl.  36. 
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ing  measured  by  the  time  for  whicli  rent  is  reser\'ed.^'*  They  are. 
in  effect,  tenancies  which  continue  until  one  of  the  parties  takes 
the  steps  requisite  to  put  an  end  to  the  relation.^*'  By  the  early 
common  law,  all  tenancies  for  an  indefinite  period  were  at  will, 
bat,  to  preyent  the  harsh  effects  often  caused  by  their  being  ter- 
minable without  notice,  the  rulings  of  the  courts  and  statutory 
enactments  have  changed  most  of  them  into  tenancies  from  year 
to  year.*"  The  principal  distinction  is  that  a  reservation  of  rent 
makes  a  general  letting  a  tenancy  from  year  to  year,**®  which, 
without  a  rent  reserved,  is  at  will ;  *•*  that  is,  a  tenancy  from  year 
to  year  arises  from  a  general  letting  with  a  reservation  of  rent,^** 
or  when  possession-  is  taken  under  a  void  lease.***    If  no  rent  is 

KT  In  some  states,  tenancy  from  year  to  year  does  not  exist  1  Stlm.  Am. 
St  Law,  f  2006. 

Ill  People  y.  Darling,  47  N.  Y.  066;  Lesley  y.  Randolph,  4  Rawle  (Pa.)  128. 
A  tenancy  may  be  created  to  continue  from  year  to  year  for  two  years.  It 
may  be  determined  at  the  end  of  a  year  by  notice,  and  terminates  at  the 
end  of  two  years  without  notice.     Doe  v.  Smaridge,  7  Q.  B.  857. 

!••  1  Wood,  LandL  &  Ten.  (2d  Ed.)  85;  1  Tayl.  Landl.  &  Ten.  (8th  Bd.)  62. 

ISO  See  ante,  p.  155.   But  cf.  Richardson  y.  Langridge,  4  Taunt  128. 

i«i  HerreU  v.  Sizeland,  81  lU.  457;  Cheever  y.  Pearson,  16  Piclt.  (^iass.)  2G6; 
Barns  v.  Bryant,  31  N.  Y.  453;  Sarsfleld  v.  Nealey.  60  Barb.  (N.  Y.)  245;  Cross 
T.  Upson.  17  Wis,  638;  Amick  y.  Brubaker,  101  Mo.  473,  14  S.  W.  627;  Wil- 
lUms  y.  Berlar,  81  Mo.  13;  Le  Tourneau  y.  Smith,  53  Mich.  473, 19  N.  W.  151; 
Blanchard  y.  Bowers,  67  Vt  403,  31  AtL  848;  Den  v.  Humphries,  3  Ired.  (N. 
G.)  362.  And  see  Murray  y.  Cherrington,  99  Mass.  229;  Sanford  y.  Johnson, 
ai  Minn.  172;  Goodenow  y.  AUen,  68  Me.  308. 

i»  Second  Nat  Bank  y.  O.  E.  Merrill  CSo.,  69  Wis.  501,  34  N.  W.  514;  Hunt 
T.  Morton,  18  111.  75;  Oanson  y.  Baldwin,  03  Mich.  217,  53  N.  W.  171;  Lesley 
T.  Randolph,  4  Rawle  (Pa.)  123.  But  see  Union  Depot  Ck>.  y.  Chicago,  K.  & 
N.  Ry.  Co.,  113  Mo.  213,  20  S.  W.  792;  Salomon  y.  O'Donnell  (Colo.  App.)  36 
Pac.883. 

!••  Coudert  y.  Cohn,  118  N.  Y.  309.  23  N.  E.  298;  Brant  y.  Vincent,  100  Mich. 
420.  68  N.  W.  169;  Hosli  y.  Yokel,  58  Mo.  App.  169;  Koplitz  y.  Oustayus,  48 
Wis.  48,  3  N.  W.  754;  Bateman  y.  Maddox,  86  Tex.  546,  26  S.  W.  51;  Rosen- 
blat  T.  Perkins,  18  Or.  156,  22  Pac.  598.  So,  too,  a  tenancy  from  year  to  year 
may  arise  by  holding  oyer  after  the  expiration  of  an  estate  for  years.  If  the 
acts  of  the  parties  show  an  intention  to  continue  the  relation  of  landlord  aud 
tenant,  the  proyisions  of  the  old  leaae  wiU  goyem,  as  far  as  they  are  ap- 
plicable. Aahhnrst  y.  Phonograph  Co.,  166  Pa.  St  357,  31  Atl.  116;  Patterson 
y.  Park,  166  Pa.  St  25,  30  Atl.  1041;  Kleespies  y.  McKenzie,  12  Ind.  App.  404, 
40  N.  B.  648;  Johnson  y.  Doll,  11  Misc.  Rep.  845,  82  N.  Y.  Supp.  132;  Conway 
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iTserred  originally,  the  actual  payment  of  rent  will  make  tlie  hold- 
ing one  from  year  to  year."* 

SAME— nroiDBnTs. 

8S.  The  principal  InoidentB  of  estates  from  Tear  to  year 
are  the  folio  wing: 

(a)  The  tenant  may  take  estoTers. 

(b)  He  la  entitled  to  emblementa  when  the  landlord  ter- 

minates the  tenancy. 
(o)  He  must  repair, 
(d)  The  interests  of  the  parties  are  assignable. 

The  incidents  of  estates  from  year  to  year  are  for  the  most  part 
the  same  as  of  estates  for  years.'"  The  tenant  is  entitled  to 
estovers,  and  to  emblements,  when  the  tenancy  is  terminated  by  the 
landlord,""  but  not  when  the  tenant  terminates  it.  The  tenant's  duty 
to  repair  extends  lo  keeping  the  premises  wind  and  water  ti^ht.'" 
Either  party  may  assign  his  interest,'"  and  on  the  death  of  the 
tenant  his  interest  goes  to  his  personal  representative,'"  After 
tLe  termination  of  the  tenancy  has  been  fixed  by  notice,  it  be- 
comes, in  effect,  equal  to  a  term  of  years  which  has  nearly  ex- 
pired."" 

T.  Starkweather,  1  Denlo  (N.  Y.)  113;  Hyatt  t.  Oriflittas,  IT  Q.  B.  509;  A-msdeo 
T.  Atwood,  87  Vt.  28tt,  31  Atl.  448;  Voss  v.  King,  38  W.  Va.  607.  18  S.  E.  'GL 
But  see  Cauipau  r.  MIcbeU  (Ulcb.)  61  N.  W.  800;  Chicago  &  S.  E.  Rj.  Co.  v. 
Perkins,  12  Ind.  App.  131,  38  N.  E.  487;  Montftoniery  t.  WUUb  (Neb.)  63  N.  W. 
7U4:  Goldabrougb  t.  Gable,  4B  111.  App.  554. 

i»*  Jackson  v.  Bradt,  2  Calaes  (N.  Y.)  169;  Lesley  v.  Randolph,  4  Rawle  (Pa.) 
ISi;  Kicb  T.  Bolton.  46  Vt.  S4;  Cbamberlln  v.  Donabue,  45  VL  50;  Roe  r. 
Lees.  2  W.  Bl.  1171;  Richardson  t.  Langrldge,  4  Taunt  128.  But  see  Brant 
V.  Vliitem.  100  Mich.  42ti.  D9  N.  W.  109. 

•  »>  Wasbb.  Heal  Prop.  {5th  Ed.)  S  IK!7. 

it<  2  Tayl.  Landl.  &  Ten.  (8th  Ed.)  i  134;  Kingsbury  y.  Collins,  4  Blng.  2fi2. 

i>T  2  Wood.  Landl.  &  Ten.  (2d  Ed.)  »a2;  1  TayL  LandL  &  Ten.  |8Cb  Ed.)  401. 
Aa  to  waste  by  a  tenant  from  year  to  year,  see  2  Wood,  Landl.  &  Ten.  (2d  Ekl.l 
yua;  Tonlauo  v.  Vouug,  6  Car,  &  P.  8. 

i*B  Bottlug  T.  Martin,  I  Camp.  317;  Cody  t.  Quarterman,  12  Ga.  386. 

i»»  Doe  V.  Porter,  3  Term  R.  13;  Cody  v.  Quarterman,  12  Ga.  388;  Pugslej 
r.  Alkln,  11  N.  Y.  4U4. 

!••  1  Wasbb.  Real  Prop.  (6th  Edj  «37. 
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SAME— TEEMINATION, 

93.  A  tenancy  from  year  to  year  may  be  terminated  by 
either  party  by  a  notice  given  six  months  before 
the  end  of  any  year ,  and  by  a  notice  equal  to  the 
length  of  the  periods  when  the  tenancy  is  for  pe- 
riods of  six  months  or  less.  But  these  rules  do  not 
apply  when  a  different  notice  has  been  provided 
for: 

(a)  By  agreement  of  the  parties. 

(b)  By  statute,  as  is  the  case  in  some  states. 

By  the  common  law,  to  terminate  a  tenancy  from  year  to  year 
there  most  be  a  six-months  notice  given  by  the  party  wishing  to 
terminate  the  tenancy.  This  notice  must  be  so  given  that  the  six 
months  will  expire  at  the  end  of  a  year.'^^  Most  cases  hold  that 
notice  et]iial  to  the  length  of  the  periods  is  requisite  in  case  of  ten- 
ancies measured  by  shorter  periods.***  The  time  of  notice  is  in 
many  states  regulated  by  statute,**'  and  any  time  may  be  fixed 
by  the  agi'eement  of  the  parties.'**  The  time  when  the  tenancy  is 
to  expire  must  be  clearly  indicated,  and  this  must  be  at  the  end  of 
one  of  the  periods.***    Unless  otherwise  provided  by  statute,  or  the 

301  Doe  V.  Watts,  7  Term  R.  83;  Jackson  y.  Bryan,  1  Johns.  (N.  Y.)  822; 
Den  V.  Drake,  14  N.  J.  Law,  523;  Morehead  y.  Watkyns,  5  B.  Mod.  (Ky.i 
*:2S;  Critchfield  v.  Remaley,  21  Neb.  178.  81  N.  W.  687;  Right  v.  Darby,  1 
Tenn  R.  159;  BesseU  y.  LAndsberg,  7  Q.  B.  638.  But  see  Logan  y.  Herron,  8 
Serg.  ft  R.  (Pa.)  459. 

sot  steffens  y.  Earl,  40  N.  J.  Law,  128;  Sanford  y.  Haryey,  11  Gush.  (Mass.; 
93;  Prescott  y.  Elm,  7  Gush.  (Mass.)  346.  And  see  Gnienewald  y.  Schaalea,  17 
Mo.  App.  324;    Doe  y.  Hazell,  1  Esp.  94. 

^os  See  1  Stlm.  Am.  St  Law,  f  2052;  2  Shars.  &  B.  Lead.  Oaa.  Real  Propu 
20a 

3o«  Woolsey  y.  Donnelly,  02  Hun,  614,  6  N.  Y.  Supp.  28a 

"5  Brown  v.  Kayser,  60  Wis.  1,  18  N.  W.  523;  Hunter  t.  Pro«t,  47  Minn. 
1,  49  N.  W.  327;  Finkelsteln  y.  Herson,  55  N.  J.  Law,  217,  26  Aa  068;  Stef- 
fens  ▼.  Bail,  40  N.  J.  Law,  128;  Logan  y.  Herron,  8  Sexg.  &  R.  (Pa.)  469; 
Prescott  y.  Elm,  7  C^sh.  (Mass.)  346;  Baker  y.  Adams,  6  Gush.  (Mass.)  99; 
Sanford  y.  Haryey,  11  Gush.  (Mafis.)  98.  But  see  Ourrier  y.  Barker,  2  Gray 
(Mass.)  221 
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agreement  of  the  parties,  the  notice  required  to  tennioate  an  es- 
tate from  year  to  year  need  not  be  in  writing,***  bot  it  mnst  be 
certain  and  definite.**^  The  notice  shoold  be  personally  Berred.'" 
AlthoDgh  the  tenancy  comea  to  an  end  at  the  expiration  of  the 
notice,***  yet  the  parties  may  waive  the  ^ect,  and  continue  the 
relation.  This  may  be  done  by  express  agreement,*"  or  by  acts 
showing  snch  intention;'^*  for  instance,  acceptance  by  the  land- 
lord of  rent  aocming  after  the  expiration  of  the  notice.*'* 

LSTmra  of  lodgings. 

94.  A  Uttinir  of  lodsringB,  wher*  the  owner  of  the  hotise 
retains  poBseesion  and  oontrol,  creates  only  a  con- 
tract relation. 

The  hiring  of  furnished  apartments  creates  a  tenancfy  from 
year  to  year;  that  is,  the  holding  ia  from  week  to  week,  or  from 
month  to  montti,  according  to  the  periods  at  which  rent  iS'payable, 
when  the  terms  of  the  demise  are  Indefinite.*^*    The  relation  ot 

*o«  TtrnmlDS  T.  BowUnHon,  S  Bmrows,  160S,  1  W.  BL  638;  Doe  ▼.  CtiA,  It 
Esp.  190;  Bberlelii  t.  Abel,  10  IIL  App.  626. 

»«'  Doe  V.  Mofphett,  7  g.  B.  Div.  J7T;  Uoe  v.  Smith.  6  AdoL  &.  HL  350;  Ayres 
T.  Draper,  11  Mo.  Ei48;  Steward  r.  HordlDg,  2  Onj  (Maes.)  330;  Qmnger  t. 
Brown.  11  Cuah.  (Mass.)  1I>1;  Hancbett  t.  Wtajtoer,  1  TL  811;  HuTser  t. 
Cbase.  18  MIcb.  102. 

>«■  z>oe  V.  WilUauia,  6  Bam.  ft  C.  41;  JaclcROD  t.  Bakw,  10  Jobns.  <N.  X.) 
27a  But  see  Walker  r.  Sliarpe,  103  Mass.  154;  BeU  v.  Bruhn,  30  UL  App. 
800;  Doe  v.  Dunbar,  Moody  &  M.  10.  Notice  to  a  sabtenant  U  not  suffl- 
cIcnL  Plettsant  v.  BeDSoD,  14  East,  234.  It  Is  sufficient,  bunerci-.  if  actual 
kaowledce  at  tbe  notice  1b  sbown,  for  the  required  len^tb  <a  time.  Alford  v. 
Tlckery,  Car.  &  M.  2Sa 

*•>  Hoeke  T.  GeutzllDser,  S7  Hun,  S,  8S  N.  X.  Supp.  747. 

no  Supplee  y.  Timothy,  124  Pa.  St.  37S,  IS  AtL  804. 

•11  See  Tuttle  v.  Bean,  13  Mete.  (Mass.)  275;  Doe  v.  Palmer,  16  Bast  SS. 

ii>  OoodrlKbt  T.  Cordwent,  $  Term  R.  210;  Colllne  t.  Canty,  6  Gush.  (MaaaJ 
416;  Prlndle  r.  AndereoD,  19  Weod.  (N.  T.)  391.  Mere  demand  of  rent  ao  ac- 
cruing will  not  necessarily  be  a  waiver,  Blytb  r.  Dennett,  IS  O.  B.  178;  nor 
acceptance  of  rent  due  before  the  expiration  of  the  notice,  Kimball  t.  Row- 
land, 6  Gray  (Mass.)  224;  Norrla  r.  Morrill,  48  N.  H.  213.  And  see  Oraluun  v. 
Dempeef.  Ittu  Pa.  St  460,  32  Atl.  406;  Conner  r.  Jonee,  28  CaL  69. 

•  '»  1  Wood,  Landl.  ft  Ten.  {2d  Ed.)  132. 
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landlord  and  tenant  does  not  arise,  however,  when  there  Is  merelj 
a  letting  of  lodgings.*^^  The  test  of  sach  a  holding  is  the  re- 
tention bj  the  owner  of  fnll  possession  and  control  of  the  honse 
In  Buch  cases  there  is  only  a  contract  relation.*^*  The  letting  of 
"French  flats"  does  not  come  within  this  nile,  however;  for  they 
are  separate  dwellings,  and  the  hirer  is  a  lessee,  even  though  there 
1b  bnt  a  single  outer  door  to  the  building.'^*  Reasonable  notice  Is 
all  that  Is  necessary  to  terminate  the  holding  of  a  lodger.'^* 

TENANCIES  AT  STJFFEBANCE. 

86.  A  tenancy  at  sufTerance  is  a  holding  of  lands  after  the 
expiration  of  a  previous  right  to  possession. 


SAME— OBEATION. 

96.  For  the  creation  of  a  tenancy  at  sufferance,  the  tenant 
must  have  come  in  by  agreement,  and  not  as  a 
trespasser,  and  he  must  hold  without  agreement. 

Where  there  is  a  holding  over  by  one  whose  right  to  occupy  has 
expired,  a  tenancy  at  sufferance  arises;  '^*  for  instance,  when  a 
tenant  for  years  continues  in  possession  after  the  end  of  his  term.'^* 
Such  person  must  have  come  In  originally  by  agreement,'^^  and 

tu  Afl  to  who  are  lodgers,  see  Morton  y.  Palmer,  61  Law  J.  Q.  B.  7. 

>!•  Wilson  T.  Martio«  1  Denlo  (N.  Y.)  602;  White  v.  Maynard,  111  Mass.  250;. 
Oocbrane  t.  Tuttle,  75  111.  361. 

iitMoagrave  y.  Sherwood,  53  How.  Prac.  (N.  Y.)  311;  Yoang  y.  City  of 
Boston,  1<H  Mass.  95;  Porter  y.  Merrill,  124  Mass.  534;  Swain  y.  Mizner,  8 
Gray  (Mass.)  1S2. 

iiT  1  xayL  Land!.  &  Ten.  (8th  Ed.)  78;  1  Wood,  Landl.  &  Ten.  (2d  Ed.)  133. 
Bnt  see  HnffeU  y.  Armitstead,  7  Car.  &  P.  66. 

s"  Doe  y.  Hnll,  2  DosoL  &  R.  38;  Russell  y.  Fabyan,  34  N.  H.  218;  Eichen- 
green  y.  Appd,  44  lU.  Am>.  19;  Uridias  y.  MorreU,  25  Oil.  31. 

SIB  Jackson  y.  Parkhurst,  5  Johns.  (N.  Y.)  128;  Moore  y.  Smith  (N.  J.  Sup.) 
29  AtL  158.  So  a  subtenant,  after  the  termination  of  the  original  lease,  Sim- 
Un  T.  Ashnist,  1  Cromp.,  M.  &  R.  261;  or  a  tenant  at  will,  whose  estate  has 
been  tenhlnated,  Ca  Litt.  57b;  Benedict  y.  Morse,  10  Mete.  (Mass.)  223.  And 
lee  Kinsley  y.  Ames,  2  Mete.  (Mass.)  29. 

»•  Cook  y.  Norton,  48  in.  20.  So  the  entry  must  be  lawfoL  Reckhow  y. 
Schanck,  43  N.  Y.  448;  Cunningham  y.  Holton,  56  Me.  33. 
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not  by  operation  of  law,  as  a  guardian,  who  becomes  a  trespasser 
by  continaing  to  hold  his  ward's  land  after  the  ward  is  of  age."^ 
There  is  no  tenancy  at  sufferance  where  the  holding  over  is  by 
agreement,  express  or  implied.***  And  a  tenant  at  sufferance 
may  at  any  time  become  a  tenant  at  will,  or  from  year  to  year,  by 
agreement  with  the  landlord.***  Payment  of  rent  makes  the  hold- 
ing a  tenancy  from  year  to  year.*** 

SAME— nrCIBENTS. 

97.  The  principal  InoideiitB  of  a  tenancy  at  anfTerance  are 
the  following: 

(a)  The  tenant  is  estopped  to  deny  the  landlord's  title. 

(b)  He  is  not  liable  for  rent. 

(0)  He  is  not  entitled  to  emblements* 

The  relation  of  landlord  and  tenant  obtains  in  a  tenancy  at 
sufferance  only  to  the  extent  that  the  tenant  is  not  permitted  to 
deny  the  landlord's  title.***  A  tenant  at  sufferance  is  not  liable 
for  rent,**^  the  landlord's  remedy  being  an  action  for  use  and  oc- 
cupation.**^ The  tenant  cannot  claim  emblements,  though  the 
landlord  terminates  the  tenancy  before  the  tenant  has  harvested  his 
crop. 

S21  Johnson,  J.,  in  Livingston  v.  Tanner,  14  N.  Y.  69. 

222  Johnson  v.  Garter,  16  Mass.  44a.  But  see  Landis'  AppeaL  18  WUj. 
Notes  Gas.  226. 

228  Hoffman  y.  Glark,  63  Mich.  175,  29  N.  W.  695;  Emmons  v.  Scodder,  115 
Mass.  367;   Den  v.  Adams,  12  N.  J.  Law,  99. 

2  24  Schuyler  v.  Smith,  51  N.  Y.  309. 

22B  Griffin  V.  Sheffield,  38  Miss.  390;  Jackson  v.  McLeod,  12  Johns.  (N.  Y.) 
182. 

-'26  2  BL  Gomm.  150;  Flood  v.  Flood,  1  Allen  (Mass.)  217;  Delano  v. 
Montague,  4  Gush.  (Mass.)  42.  In  several  states  he  is  made  liable  for  rent 
t>y  statute.  1  Stlm.  Am.  St  Law,  §  2022.  And  see  Gofran  v.  Shepard,  148  Mass. 
682, 20  N.  E.  ISl.  In  many  states  a  tenant  who  holds  over  when  his  interest  is 
ended,  and  after  demand  by  the  landlord,  becomes  liable  for  statutory  pen- 
alties.   1  Stlm.  Am.  St  Law,  f  2060;  2  Shars.  &  B.  Lead.  Gas.  Real  Prop.  123. 

227  ibbs  V.  Richardson,  9  Add.  &  E.  840;  National  Oil-Refining  Co.  v.  Busb. 
88  Pa.  St  335;  Hogsett  v.  Ellis,  17  Mich.  351.  Bat  see  Merrill  v.  Bullock. 
105  Mass.  486. 
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SAME— TERMINATION. 

96.  A  tenanoy  at  sufferance  may  be  terminated  at  any 
time,  by  either  party,  without  notioe,  except: 
EXCEPTION — ^In  some  states  a  notice  is  required  by 
statute. 

A  tenant  at  sufferance  is  entitled  to  no  notice  to  quit,***  except 
where  statutes  give  the  right.***  The  landlord  can  enter  at  any 
time,  and  thereafter  treat  him  as  a  trespasser,  though  he  cannot 
eo  treat  him  before  entry  or  demand.***  There  is  a  conflict  in  the 
anthorities  as  to  whether  the  landlord*  may  expel  the  tenant  by 
force.  This  is  because  such  an  expulsion  may  be  criminal.**^ 
The  better  opinion  seems  to  be  that  the  tenant  may  be  expelled, 
Dotirithstanding  the  fact  that  the  landlord  may  become  criminally 
liable  therefor.***  But  there  will  be  no  civil  action  for  personal 
injories  suffered  unless  more  force  than  necessary  was  used.*'* 

LICENSEa 

89.  A  license  is  an  authority  to  do  speoifled  acts  on  the 
land  of  the  licensor.  A  license  is  not  an  estate,  and 
is  not  assignable. 

Licenses  are  created  either  by  express  agreement,  or  by  implica- 
tion.   An  example  of  the  latter  is  the  implied  license  granted  by 

sttHooton  T.  Holt,  138  Mebs.  M,  20  N.  E.  221;  Jackson  v.  Parkburst,  5 
Johns.  (N.  Y.)  128;  Jackson  y.  McLeod,  12  Johns.  (N.  Y.)  182;  Llyingston  v. 
Tanner,  14  N.  Y.  64.  And  see  Kinsley  t.  Ames,  2  Mete.  (Mass.)  29;  Benedict 
T.  Morse,  10  Mete  (Mass.)  2228. 

S2f  1  stlm.  Am.  St.  Law,  f  2050;  2  Shars.  &  B.  Lead.  Cas.  Real  Prop.  146. 
And  see  Minard  t.  Burtls,  88  Wis.  267,  63  N.  W.  609. 

"0 1  Wood,  Landi  &  Ten.  (2d  Bd.)  26;  1  Tayl.  Landl.  &  Ten.  (8th  Ed.)  74. 

»i  See  Clark,  Gr.  Law,  345. 

tat  Wilde  T.  CantlUon,  1  Johns.  Cas.  (N.  Y.)  123;  Oyerdeer  t.  Lewis,  1 
Watts  &  S.  (Pa.)  90;  Allen  y.  Kelly,  17  R.  I.  731,  24  AtL  776;  Stearns  y. 
BampsQQ,  60  Me.  668;  Todd  y.  Jackson,  26  N.  J.  Law,  525.  Contra,  Reeder  y. 
Pnidy,  41  IIL  279;  WUder  y.  House,  48  HI.  279;  Dustin  y.  Cowdry.  23  Vt 
631. 

»B  Simpson  y.  Henry,  18  Pick.  (Mass.)  36;  Adams  y.  Adams,  7  Phila.  (Pa.) 
160. 
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all  basinesB  mea  to  the  public  to  enter  tfaelr  stores  or  offlces  dnriog 
business  hours.***  So  a  license  may  be  implied  from  other  acts 
or  representatlonB  of  the  owner  of  land.***  A  license  gives  no  in- 
terest in  the  laud,  but  is  merely  a  personal  right.*"  It  differs  from 
a  lease  of  laud  chiefly  in  that  the  owner  retains  the  posseswou  of 
the  land.**'  The  effect  of  a  license  is  to  permit  the  licensee  to  do 
acts  upon  the  land  which  would  otherwise  be  trespass.*"  The 
grant  of  a  licenBe  carries  with  it  the  right  to  nse  the  necessary 
and  proper  means  to  accomplish  the  object.***  The  licensee  is  lia- 
ble for  all  damages  resulting  from  negligent  or  Improper  execu- 
tion of  the  license,****  but  not  for  damages  which  are  the  natural 
result  of  the  acts  licensed.**^  A  license  is  purely  personal,  and  can- 
not be  assigned  by  the  licensee."*    So  a  sale  of  the  land  by  the 

'»*  Gibson.  C  J.,  In  Gowea  r.  BxcbanKe  Co.,  5  Watta  A  Ek  (Pa.)  143.  And 
see  Kay  t.  Railroad  Co.,  66  Pa.  St.  273;  Cutler  r.  Smith.  G7  IIL  252;  Sterlbg 
V.  Warden,  SI  K.  H.  217;  Heaney  r.  He«iey,  2  Deulo  (N.  T.)  a2S.  So  a  sale 
of  chattels  gives  an  Implied  license  to  enter  to  remove  tliem.  Wood  v.  Man- 
ley,  11  Adol.  &  E.  84. 

z"  So  there  la  an  Implied  license  to  go  to  a  private  residence  to  malie  social 
calls.  Martin  v.  Houghton.  14S  Barb.  (N.  Y.)  25S;  Adams  v.  Freeman,  12 
JobDa.  (N.  X.)  408.    And  see  Gibson  v.  Leonard,  143  lU.  182,  32  N.  E.  J82. 

itg  Uumford  v.  Whitney.  16  Wend.  <N.  Y.)  SSI;  Dollttie  v.  Eddy,  7  Barb.  (.N. 
Y.)  74;  Ex  parte  Cobnm,  1  Con.  (N.  Y.)  568;  BlalsdeU  v.  Railroad  Co.,  61  N. 


ill  Funi  V.  Hfllrteman,  63  Pa.  St.  22».  And  see  Holladay  v.  Power  Co.,  » 
III.  App.  403;  Kabley  v.  Light  Co.,  102  Mass.  392;  Smith  v.  Simons,  I  Rooi 
(Conn.)  S18;  Haywood  v.  Fuliner  (Ind.  Sup.)  32  N.  K.  574.  A  license  dlffen 
tTom  an  easement  Id  not  t>eing  created  by  deed.  Morse  v.  Copeland,  2  Gra.r 
(Mass.)  302;  Mumtord  v.  Whitney,  16  Wend.  (N.  Y.)  381;  Wiseman  t.  I^uck- 
Blnger,  84  N.  Y.  31;  Wolfe  v.  Froet,  4  Sandl.  Cb.  (N.  Y.)  72;  Foot  v.  New 
Haven  &  Northampton  Co.,  23  Conn.  214.  Of.  W.  D.  Tel.  Co.  v.  Bullard,  eT 
Vt.  272,  81  AU.  286. 

«**  BlalsdeU  v.  Railroad  Co.,  61  N.  H.  483;  Sterling  v.  Warden,  Id.  217; 
Miller  V.  Railway  Co..  6  HID  (N.  Y.)  61. 

Ill  Com.  V.  Rlgney,  4  Allen  {Mass.}  816;  Drlscoll  v.  Marshall,  16  Gray 
(Mass.)  62.  As  to  employ  men  to  help  remove  a  pcHtderoos  object  Cnun  tbe 
licensor's  land.    Sterling  v.  Warden,  51  N.  H.  217. 

)4i)  selden  v.  Canal  Co.,  29  N.  Y.  634;  Baton  v.  Whmla,  20  Mlcb.  166;  Mc- 
Knlgbt  V.  RatclUr,  44  Pa.  St.  166;  Dean  v.  McLean,  48  Tt  412. 

1*1  Seldeo  V.  Canal  Co.,  2S  N.  T.  634. 

■is  Mumford  v.  Whitney,  16  Weud.  (N.  X.)  881;   Mendenhall  v.  KUnck.  61 
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Bcenaop  puts  an  end  to  the  authority.***  A  license  is  also  ter- 
mmated  by  the  death  of  either  party,***  and  by  the  expiration  of 
the  time  for  which  it  is  given.*** 

SAME— BEVOCATION  OF  LICENSE& 

100.  Ucenses  are  revocable  in  all  cases,  except: 
EXCEPTIONS— (a)  When  coupled  with  an  interest. 

(b)  When  affecting  only  an  easement  of  the  licensor. 

(c)  In  some  states,  when  the  licensee,  relying   on  the 

license,  has  erected  improvements  on  the  licensor's 
land. 

• 

The  general  rale  is  that  licenses  are  revocable.***  But  a  license 
eoapled  with  an  interest  is  not.  For  example,  if  personal  prop- 
erty is  sold,  and  a  license  given  to  go  upon  the  land  of  the  vendor 
to  remove  the  goods,  it  cannot  be  revoked.**^  A  license  to  do 
acts  which  obstmct  or  destroy  an  easement  of  the  licensor  cannot 
be  revoked  after  it  is  executed.***  There  is  great  conflict  in  the 
cases  as  to  the  power  to  revoke  a  license  after  the  licensee  has  ex- 
pended money  or  erected  improvements  onthe  land  of  the  licensor.*** 

N.  T.  246;  Jackson  r.  Babcock,  4  Johns.  (N..  Y.)  418;  De  Haro  t.  U.  S.,  6 
Wall.509. 

i«8  Blaisdell  y.  Railroad  CkK,  51  N.  H.  483. 

t44  Prince  T.  Case,  10  Ck>niL  876;  BlalsdeU  t.  Railroad  CkK,  61  N.  H.  488. 
Or  l7  the  insanity  of  the  Ucensor.    Berry  t.  Potter  (N.  J.  Oh.)  28  Atl.  828. 

s«s  Detroit  &  B.  Plank-Road  Go.  y.  Detroit  S.  Ry.  Co.,  103  Mich.  585,  01 
N.  W.  880i  A  conveyance  of  the  land  by  the  Ucensor  wffl  be  a  lerocatloB* 
JadnoA  T.  Babcock,  4  Johns.  (N.  Y.)  4ia 

"«  Baldwin  v.  Taylor,  1(5U  Pa.  JSt.  507,  31  Aa  260;  Bass  v.  Power  Co.,  Ill 
N.  a  488,  16  a  B.  402;  Minneapolis  W.  By.  v.  Minneapolis  ft  St  L.  Ry.  Oo., 
68  Minn.  128^  68  N.  W.  883;  Kremer  T.  BaUway  Oo^  61  Minn.  16,  62  N.  W. 

vn. 

-«T  Wood  1^  Manley,  11  Adol.  &  B.  84;  Carter  y.  Wingard,  47  lU.  App.  296. 
But  see  Fish  t.  CapweU  (R.  L)  29  Atl.  840.  It  may  be  lost  by  abandonment 
Patterson  y.  Graham,  164  Pa.  St  234,  80  AfL  247. 

248  Dyer  y.  Sanford,  9  Mete.  (Mass.)  896;  Morse  y.  Copeland,  2  Oray  (Mass.) 
302;  Addison  y.  Hack,  2  Gm  (Md.)  221. 

s48Aa  holding  such  a  license  irreyocable,  see  Flickinger  y.  Shaw,  87  CaL 
126,  25  Pac.  268;  Grlmshaw  y.  Belcher,  88  Cal.  217,  26  Pac.  84;  Nowlin  y. 
Whipple,  120  Ind.  696^  22  N.  B.  668;  Saucer  y.  KeUer,  129  Ind.  476,  28  N.  B. 
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The  difficulty  Ib  that  if  the  license  Is  held  Irrevocable  the  effect 
is  to  transfer  an  interest  In  realty  by  parol."*  Some  courts  hold 
the  licensor  estopped  to  revoke.*"'  Others  require  him  to  place  the 
licensee  in  stato  qno,  by  compensating  him  for  hia  expenditares.*" 
Where  the  license  is  in  the  nature  of  a  contract  for  a  definite  time, 
the  licensee  is  protected  by  awarding  him  specific  performance."* 
In  some  states  all  licenses  are  held  to  be  revocable,***  and  the 
licensee  without  remedy."* 

HIT;  Uessick  t.  Ballwa;  Co..  128  Ind.  81,  27  N.  B.  419;  McBroom 
1.  ITiompson,  25  Or.  559,  37  Poc.  57;  Duke  of  Devonahlre  v.  Eglln, 
U  Beav.  HJO;  Kanck  r.  Kern,  14  Serg.  &  R.  2S7;  White  v.  BaUw&r  Co.,  139 
N.  T.  lU,  34  N.  B.  887.  Gt  Olt^  CouncU  of  AngUBta  t.  Bnnim,  93  Oa.  6S,  19 
8.  a.  820.  Oontra,  VlUase  of  Dwlxbt  v.  Hayes,  ISO  lU.  2TS,  37  N.  B.  21S; 
OroBdalo  V.  Lanlgan,  129  N.  T.  604,  29  N.  B.  824;  lAwr«Dce  v.  SprlDfer,  IB 
N.  J.  Eq.  28U,  M  AtL  B88;  UiDneapolla  UlU  Co.  v.  UlDDeapoUa  &  St  L.  Bf. 
Co.,  61  Minn.  1104,  DB  N.  W.  039. 

-so  Wooii  V,  ix..adbiiier,  la  .Ue<«.  &  W.  838;  Bridges  v.  Purcell,  1  Dev.  & 
a  [N.  a)  4S3. 

1"  RlBleu  T.  Brown,  78  Tex.  186,  10  8.  W.  661;  Scbool  DIsL  r.  Undaar,  47 
Mo.  App.  134;  Rbodea  v.  Otis,  33  Ala.  67&  But  see  CbnrclUU  v.  Hnlbert,  lio 
MaM.  42;    Lake  Brie  &  W.  It.  Co.  v.  Kennedy,  182  Ind.  274,  81  N.  B.  »13. 

XI  AddlBon  T.  BmX  2  GUI  (Md.)  221;  Woodbuir  v.  Farsbl^,  7  N.  H.  237. 
The  licensee  baa  In  all  caoea  a  reasonable  time  to  remove  bis  property  ^m 
tbe  land  aner  tbe  revocatloD.     Barnes  t.  Barnes,  6  TL  38a 

!>■  WlUiamatOQ  &  T.  By.  Co.  v.  BatUe,  66  N.  0.  B40;  Vegbte  v.  Foww 
Oo.,  18  N.  J.  Dq.  142. 

!•«  Oarley  v.  QHcbsll  (Hlcb.)  W  N.  W.  1006;  SUrlay  t.  Cnbb,  188  Ind.  200^ 
:\1  N'.  E.  1;10.  A  ik-Li^t  lo  a  theater  is  a  tlceose.  and  mar  be  I'eroked,  UcCrea 
T.  Uanb,  12  Oray  (Maaa.)  2L1;  or  to  a  bone  lace,  Wood  v.  Laadbltter,  IS 
Uees.  &  W.  888. 

"•  Pltnuau  y.  Boyce,  lU  Mo.  887, 18  S.  W.  1104;  Crockett  v.  Hallway  Co., 
60  Tex.  292,  16  S.  W.  88;  Bod^ina  r.  Famnctoo,  100  Maaa.  19,  22  N.  Bt.  73; 
Bbirley  t.  Oiabb,  188  Ind.  200,  87  N.  B.  180;  Fmtlman  v.  Smltb,  4  Baat^  101. 
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CHAPTER  VnL 

VTATB8  AS  TO  QUALITY-ON  CONDITION— ON  LDOTATION. 

101.  Bstates  as  to  Quality. 

102.  Estates  on  Condition. 

1C3-104.  Conditions   Precedent  and   Snbsegnent. 

105.  Void  Conditions. 

100.  Termination  of  Estates  on  OondltloiL 

107.  Who  can  Enforce  a  Forfeitors. 

108.  Bstates  on  Limitation. 

ijQO.         Base  or  Determinable  Fees. 

ESTATES  AS  TO  QUALITY. 

101.  Estates  as  to  quality  are  either  absolute  or  qnaUflecL 

Qualified  estates  will  be  treated  under  the  following 
heads: 

(a)  Estates  on  condition  (p.  169)« 

(b)  Estates  on  limitation  (p.  177). 

ESTATES  ON  CONDITION. 

102.  An  estate  on  condition  is  one  which  is  created  or  de- 

feated, enlarged  or  diminished,  on  the  happening 
of  a  contingency. 

102a.  A  mortgage  is  an  estate  on  condition  (p.  180). 

Heretofore  estates  have  been  considered  with  reference  to  their 
quantity.  The  consideration  of  estates  as  to  their  quality  intro- 
doces  a  new  principle  of  classification.  Estates  may  be  absolute, 
as  has  been  the  case  with  the  estates  considered  in  the  preceding 
chapters,  or  they  may  be  qualified  or  defeasible;  that  is,  any  of  the 
estates  as  to  quantity,  estates  in  fee  simple,  life  estates,  eto.,  may 
be  hdd  subject  to  a  condition.^    The  owner  of  an  estate  in  lands 

1  That  the  statute  of  quia  emptores  does  not  render  conditiona  attached  to 
fees  inTsUd,  see  Gray,  Perp.  10;  Van  Rensselaer  t.  Ball,  19  N.  Y.  100;  Van 
Renisalacr  t.  Dennlson,  86  N.  Y.  893.     The  words  osuaUy  employed  In  an  in- 


170 


ESTATC8   AB    TO   QUAUTY C0KDITI0H8 LIUITATIOin. 


(.Ch.8 


may  have  Ms  mtereet  modified  or  destroyed  by  the  happening  of  an 
CTent  which  may  or  may  not  occur.'  So  the  vesting  of  an  estate 
may  depend  on  such  a  contingency.  The  eziatenoe  of  snch  a  oondl- 
tiOQ  does  not  affect  the  owner's  powers  of  dealing  with  his  estate. 
He  may  nse  the  land,  sell  or  mortgage  it,  just  as  if  hia  interest  was 
absolute  instead  of  qualified.*  But  any  alienation  or  iocombrasce 
will  be  defeated  If  the  estate  la  terminated  by  the  happening  of  the 
contingency  on  which  it  depends.* 


BAVB— CONDITIONS  FBECEDBNT  AMD  SUBBBQUXHT. 

103.  ConditionB  are  divided  Into  two 

(a)  Conditions  precedent. 

(b)  Conditions  subsequent. 


■trament  of  conveyance  to  create  a  condlttoi  are  "oo  condition,"  '^rorlded." 
"n  tnat."  and  "U  It  m  bappen."  Co.  UtL  203b,  201b;  atanl^  t.  Ooh,  G 
WaU.  ll»;  HIgelow,  C.  J.,  la  Bawson  t.  School  Dlst.,  7  AllMi  (Maoa.)  125;  Gray 
V.  Blancbard,  S  Pick.  (Mass.)  2S4;  Warner  v.  Bennett,  31  Oonn.  468;  Hoop«r 
T.  Gommlnga,  40  Ue.  S5E>.  The  nse  of  tbese  words  Is  not  cHaentlal,  for  a  con- 
dition ma;  be  mlaed  by  an;  words  wtalcb  show  snch  an  Intention,  Hapgeod 
V,  tiousliton,  22  Pick.  (Masa.)  480;  Attorney  General  v.  Merrimack  MuduI'i: 
Uo..  14  Gray  (Maaa.)  688;  Watters  t.  Bredln,  70  Pa.  St.  286;  Dnderhm  t. 
Railroad  Co.,  M  Barb.  (N.  T.)  456;  GIbert  t.  Peteler,  88  N.  Y.  166;  Worman 
V.  Teagard^i,  2  Oblo  St  8S0;  Wbeeler  t.  Walker,  2  Conn.  196;  Bacon  v. 
HantlDgton,  14  Conn.  92.  But  aee  Paduird  t.  Amea,  19  Qny  (Maes.)  827: 
Jennings  t.  U'Brlen,  47  Iowa,  392;  Gadberry  v.  Sh^pard,  27  Mlaa.  206.  Nor 
dcea  the  uae  of  the  words  given  in  all  cases  laiee  a  condition.  Episcopal  City 
Allesioti  V.  Appletoo,  117  Mass.  S2S;  Sohler  v.  Trlnltr  Otanrcta.  109  Uaaa.  1; 
CliuiJin  V.  liai'tis,  8  Allen  (Mass.)  ^j64.  Eatatee  on  condition  may  be  created 
by  will  <»■  deed.  Whe^er  v.  Walkw,  2  Conn.  190.  In  aome  states  It  la  pro- 
vided by  Btatnte  tbat  conditions  merely  nomlual  shah  be  diaregarded.  1 
sum.  Am.  St  Law,  |  1361;  1  Shan.  &  B.  Lead.  Cas.  Real  Prop.  186. 

■  Mr.  Washburn  treats  In  tbta  connection  che  interest  which  la  acquired 
In  land  liy  Ir^  uale  for  debts,  and  calls  nucb  an  Interest  an  "estate  <»  execu- 
tion." Where,  as  In  most  states,  the  debtor  haa  a  period  within  whleb  he 
can  rede«m,  the  Interest  acquired  by  tbe  execution  puictiaaer  la  liable  to 
bt  dcfeuietl  by  sucb  a  i-ederaptlon.    2  Wastab.  I{«al  Prop.  (5th  Ed.)  31. 

I  Taylor  v.  Sutton,  16  Ga.  103;  Sbattndc  v.  Hastings,  99  Mass.  28;  Cfaiw 
aian  v.  Plngree,  67  M&  196.  But  aee  SlegeJ  v.  Lauer,  148  Pa.  St.  236,  28  Aa 
990. 

'  Gray  ▼.  Blanchard,  8  Pick.  (Mass.)  284. 
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lOSa.  Oonditloxis  precedent  are  conditloiiB  which  must  be 
folfllled  before  the  estate  to  which  they  are  attached 
can  vest. 

104.  Conditions  subsequent  are  conditions  upon  the  fulfill- 
ment or  nonfulfillment  of  which  an  estate  pre- 
viously vested  is  defeated. 

Conditions  precedent  are  such  as  go  before  the  estate  to  which 
thej  apply;  that  is,  the  happening  of  the  event  provided  for  in  the 
condition  creates  an  estate,  or  enlarges  one  already  existing.*  If 
the  contingency  does  not  occnr,  the  conyeyance  containing  the  con- 
dition never  becomes  operative.*  A  condition  subse<]uent  dimin- 
ishes or  destroys  the  estate  to  which  it  is  attached.'^    The  distinc- 

I  Uidngton  T.  Ooixlgan,  60  Hun,  820^  28  N.  T.  Supp.  451;  In  re  Howard's 
Estate,  5  Misc.  Hep.  285,  25  N.  Y.  Supp.  1111;  Richardm  v.  Ulcbards,  90  lowu, 
606^  68  N.  W.  906;  Hnrd  T.  Shelton,  64  Ctonn.  486»  80  AtL  766;  Moore  v. 
Pezty.  42  &  a  888^  20  &  B.  200;  Caty  of  Stockton  t.  Weber,  08  GaL  483,  83 
i*ac.  332;  TiUey  v.  King,  109  N.  G.  461,  18  S.  E.  936.  Examples  of  conditions 
precedent  are:  Tliat  a  devlae  sbaU  not  vest  until  the  devisee's  debts  are  paid. 
Nichol  T.  Leyy,  5  WalL  433.  That  a  child  shall  be  born  to  the  grantees. 
Kaichner  y.  Hoy,  151  Pa.  St  888,  25  AtL  20.  That  a  devisee  shall  abstain 
from  the  use  of  intoxicating  liquors  for  five  years.  In  re  Steven's  Estate, 
164  Pa.  St.  200,  30  Atl.  243.  That  the  grantee  support  the  grantors  during 
tbeir  lives.     Lashley  v.  Souder  (N.  J.  Oh.)  24  Atl.  010. 

•  Donohue  v.  McNlchol,  61  Pa.  St  78;  Mizell  v.  Burnett,  4  Jones  (N.  a)  249. 

T  Rice  V.  Railroad  Corp.,  12  Allen  (Mass.)  141;  EUurrison  T.  Foote  (Tex.  Civ. 
App.)  30  S.  W.  838;  Mills  v.  Railway  Ck>.,  10  Wash.  520,  39  Pac.  246;  Beichen- 
bacb  V.  Railway  Co.,  10  Wash.  357,  38  Pac.  1126;  Bank  of  Suisun  v.  Stark,  106 
Cal.  202,  39  Pac.  531;  Ritchie  v.  Railway  Co.,  55  Kan.  36,  39  Pac.  718;  Mc- 
Clare  v.  Cook,  39  W.  Va.  579,  20  S.  E.  612.  But  see  Baker  v.  Mott,  78  Hun, 
141,  28  N.  Y.  Supp.  968;  Kilpatrick  v.  Baltimore,  81  Md.  179,  31  AU.  805; 
Stttddard  ▼.  WeUs,  120  Mo.  25,  25  S.  W.  201;  Elyton  Land  Co.  v.  South  & 
North  Alabama  R.  Co.,  100  Ala.  396,  14  South.  207.  The  following  are 
conditions  subsequent:  Devise  of  real  estate  to  a  town  for  the  purpose  of 
building  a  school  house,  "provided  it  Ib  built  within  100  rods  of  the  place 
where  the  meetinghouse  now  standa*'  Hayden  v.  Stougbton,  5  Pick.  (Mass.) 
a^  Devise  to  A.  and  his  heirs,  if  he  live  to  21.  Edwards  v.  Hammond,  8 
Lev.  132.  Devise  to  one  provided  he  supports  the  grantor  for  life.  Spauld- 
ing  V.  Uallenl>e<±,  89  Barb.  (N.  Y.)  79.  That  the  hind  conveyed  shall  not  be 
used  for  certain  purposes,  Hayes  v.  Railway  (Jo.,  51  N.  J.  Eq.  345,  27  AtL 
&18;  Odessa  Imp.  &  Irr.  (}o.  v.  Dawson,  5  Tex.  Civ.  App.  487,  24  S.  W.  576; 
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tlon  Itetween  conditions  precedent  and  sabseqaent  depends  on  the 
intention  of  the  parties,  and  the  attendant  circumBtancea.*  "Die 
courts,  however,  conBtnie  conditions  as  subsequent,  rathar  than  as 
precedent.*  111118  it  is  held,  in  cases  of  doubt,  that  an  estate  vesta 
at  once,  subject  to  be  defeated  b;  nonperformance  of  conditiooB, 
rather  than  that  the  grantee  mast  perform  before  he  is  entitled  to 
the  estate.'*  The  time  within  which  the  condition  must  be  pa- 
formed  is  nsnallj  expressly  stated,  but,  if  It  is  not,  the  grantee  has  a 
reasonable  time,**  or  his  whole  life,  according  to  the  circumstances 
of  the  case,  and  the  probable  Intention  of  the  parties.'* 

SAME— VOID  CONDITIOITS. 

106.  Oonditlons  which  are  illegal  or  Impossible  of  perform- 
ance are  void,  and  when  precedent,  prevent  estates 
depending  on  them  from  vesting,  but,  when  sabse- 
qaent,  are  of  no  effeot. 

Not  all  conditions  which  may  be  Imposed  are  valid.  A  condition 
niaj  be  invalid  because  its  performance  is  Impossible,**  or  because 
it  ia  illegal.  The  illegal  conditions  most  frequently  imposed  are 
those  in  restraint  of  alienation  and  of  aiarriag&  Conditiona  in  re- 
straint of  alienation  will  be  discussed  in  a  subsequent  chapter.'* 

Hoptina  V.  Smltb,  162  Mass.  444,  88  N.  EL  1122  (bat  ■««  Jenks  t.  PawIowaU, 
U6  hUcb.  110,  C6  N.  W.  1106):  or  shall  be  built  upon  onlf  In  a  certain  manner, 
Ogonts  Lain)  &  Imp.  Oo.  v.  JobnBon,  168  Pa.  St.  178,  SI  Atl.  1006;  B«srdon  t. 
Uurplij,   163   Mass.  001,  40  N.   E.  8H. 

*  Underbill  v.  Railway  Co.,  20  Barb.  <N.  Z.)  4SB;  Bnmett  v.  Stronc  26  MiM. 
116;  Jonea  v.  Railway  Co.,  14  W.  Vs.  514. 

•  Mania  V.  BaUou.  13  Barb.  (N.  T.)  IIB;  Bell  Co.  v.  Alexander,  22  Tex.  350. 
And  see  Webster  r.  Cooper,  14  How.  488;  Taylor  v.  Mason,  B  Wheat  32S; 
Sacken  v.  MaUory,  1  M«tc  (Mass.)  35S;  lUlman  T.  Snow,  35  Me.  312. 

loFlnlay  v.  Mitchell,  S  Pet  846. 

•t  Hamilton  v.  BUlott,  S  SerK-  &  B.  S76;  AUen  v.  Howe.  lOS  Maas.  24L 
Aj  In  K  cBse  where  he  la  to  pay  off  a  mortgace.  Do  time  beinc  expreaaed. 
Bawell  V.  Jewett,  69  Me.  2^ 

11  MarehaU,  C.  J^  In  FInlay  v.  King,  3  Pet.  346. 

"  A  condition  mar  become  Impossible  by  act  of  Qod,  Tbomaa  v.  Howell.  1 
Salk.  170;  or  by  act  of  law.  Board  of  Com'ra  of  MaboDlng  Co.  v.  Yoong,  8  a 
a  A.  27.  50  Fed.  06;  Scotm  v.  McMahon,  62  Conn.  378,  26  AtL  470. 

>«  See  post,  304.    Jeulier  v.  Gumer,  Id  Cb.  Div.  188;   Hodgson  v.  Halford. 
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Oeneral  conditions  in  restraint  of  marria^  are  void  Partial  re- 
strictions on  marriage,  such  as  not  to  marry  a  named  person,  or  any 
one  of  a  named  family,  are  generally  sustained,  even  without  a  lim- 
itation over,  but  are  narrowly  interpreted;  ^'  and  so  as  to  conditions 
against  marrying  without  consent  of  parents,  or  of  those  who  stand 
in  loco  parenti&^* 

Where  a  gift  or  devise  is  made  to  an  unmarried  woman,  with  a 
condition  that  the  estate  shall  cease  upon  marriage,  the  condition, 
being  in  restraint  of  marriage,  is  said  to  be  against  the  policy  of  the 
law;  and  it  has  generally  been  held  that,  unless  the  instrument  im- 
posing the  condition  says  also  to  whom  the  estate  shall  go  in  case 
of  disobedience,  the  condition  is  deemed  to  have  been  inserted  in 
terrorem  only,  and  may  be  disregarded.  Here  is  a  distinction 
against  the  heirs  of  the  donor,  and  in  favor  of  the  strangers  whom 
be  may  name  by  way  of  conditional  limitation,  for  which  no  good 
reason  can  be  given,  but  which  seems  to  be  well  established,  for  the 
cases  are  very  rare  in  which  the  condition  without  limitation  over 
has  been  deemed  valid.^^ 

A  void  condition,  if  precedent,  prevents  the  estate  d^^ending  on  it 
from  vesting  at  all;^*  but,  if  subsequent,  the  condition  is  of  no 
effect,  and  the  estate  becomes  absolute.^* 

U  Oh.  DIv.  968;  Graydon's  Kx'rs  v.  Graydon,  28  N.  J.  Bq.  229;  Phimpa  v. 
Pei^gnsoD,  85  Ya.  500,  8  &  B.  241;  Hogan  y.  OurUn,  88  N.  Y.  162;  Kelly  y. 
Mond^  3  Bldg.  App.  205;    Maddox  y.  Maddox'g  Adm'r,  11  Grat  (Va.)  804. 

II  PbUlips  y.  Ferguson,  85  Va.  609,  8  S.  B.  241. 

leDenfleld,  Petitioner,  156  Mass.  265,  SO  N.  B.  101& 

iTOds  y.  Prince.  10  Gray  (Mass.)  581.  For  other  conditions  which  haye 
been  held  Ulegal,  see  Newkerk  y.  Newkerk,  2  Gaines  (N.  Y.)  846;  Brown  y. 
Peck,  1  Bden,  140;  Wren  y.  Bradley,  2  De  Gez  &  S.  49. 

11  Bonndel  t.  Cnrrer,  2  Brown,  Ch«  67;  Priestley  y.  Holgate,  8  Kay  &  J. 
286.     But  sec  In  re  Moore,  39  Ch.  Diy.  116. 

It  Thomas  t.  Howell,  1  Balk.  170;  Lowtfaer  t.  Gayendlsh,  1  Bden,  99;  Pey- 
ton y.  Bury,  2  P.  Wms.  626;  Ck>llett  y.  CoUett,  86  Beay.  812;  Booth  y.  Meyer, 
88  Law  T.  (N.  8.)  126;  O'Brien  y.  Barkley,  78  Hun,  609,  28  N.  Y.  Supp.  1049; 
Boss  y.  HoM»  140  Ind.  661,  89  N.  B.  266. 


■TTATES   AS  TO  QUALITY CONDlTIOlia — UHETATIOin. 


(Ch.  8 


SAKE— TBBHUTATXON  of  estates  Oir  CONDmOH. 

106.  An  estate  on  oonditionB  Babseqaant  1b  not  determined 
by  a  breach  of  condition  until  there  has  been  aa 
entry,  except: 
BXOEFTIONB — (a)  Oommenclng  an  action  of  qjeotment 

ia  equivalent  to  an  entry, 
(b)  If  the  grantor  1b  In  possesaion,  the  forfeiture  Is  oom- 
plete  when  a  breach  ooootb. 
106a.  An  estate  on  condition  may  come  to  a  natural  ter- 
mination without  a  breach  of  the  condition. 


The  breach  of  a  condition  gives  tbe  grantor  an  option  to  tominate 
the  estate.**  This  he  can  do  only  \>j  an  entxy,*'  bat  no  preriova 
demand  of  performance  is  necesBai?."  The  technical  action  of 
ejectment  has  the  Bame  effect,  becauBe  an  entr;  is  hdd  to  be  con- 
fessed.'* When,  however,  the  grantor  U  in  possessloD  at  the  time 
a  breach  occurs,  tbe  forfeiture  Is  complete  without  any  act  on  hie 

■•It  IB  not  neceasaiT  that  any  damage  to  the  grantor  has  been  cfinaed  bj 
tiie  breach.  Sioux  City  &  St.  P.  R.  Co.  \.  Singer,  49  Mlmi.  301,  61  N.  W. 
905.  The  grantee  canoot  Insist  that  he  has  forfeited  his  estate  by  a  breacti. 
Davenport  v.  Reg.,  8  App.  Gas.  115;  Rede  v.  Tarr,  6  Manle  &  S.  12L  Aa  to 
what  consUtutefl  a  breecb.  see  Razor  v.  Razor.  142  111.  375,  31  N.  EL  678; 
l«Me  T.  Hawley,  141  N.  Y.  36«,  36  N.  E.  333;  City  of  Qulncy  y.  Attoraej 
i;eneral.  160  Mass.  431,  35  N.  E.  1066;  Hnrto  v.  Grant,  90  Iowa,  414,  B7  N.  W. 
8tn»;  Crawford  t.  Weam,  115  N.  C.  540,  20  S.  E.  724;  Madigan  t.  Bnms  (N. 
H.)  29  All.  454. 

■I  Wamer  v.  Bennett,  SI  Conn.  468;  Bowen  v.  Bowen,  18  OoniL  535;  Hnb- 
liard  T.  Hubbard,  97  Mass.  ISS;  Guild  t.  Richards,  16  Gray  (Mass.)  30O; 
Adams  V.  Llndell,  6  Mo.  App.  197;  Kenner  t.  Contract  Co.,  d  Saab  (Ky.| 
^lU;  TaUmsn  v.  Snow,  35  Me.  342;  Sperry  t.  Speny,  8  N.  H.  477;  Memphis 
&  C.  R.  Co.  T.  NelgbboFS,  51  Miss.  412;  Phelps  t.  Cbesson,  12  Ired.  (N.  C.) 
lU.  But  Bee  Scbleslnger  v.  Railroad  Co.,  152  U.  8.  444,  14  Snp.  Ct.  MT.  A 
right  of  entry  need  not  be  expressly  reserved.  Gray  v.  Blancbard,  8  Pick. 
(iiaae.)  284;  Tlioiuas  t.  Record,  47  Me.  SCO. 

»*  Hamilton  v.  Elliott,  5  Serg.  &  B.  (Pa.)  876. 

tiRuch  T.  Bock  Island,  97  V.  S.  603;  Jackson  t.  Crysler,  1  Joboa.  Caa. 
(N'.  X.)  125;  Cornelius  v.  Den,  26  N.  J.  I^w,  876.  After  seeking  to  anforce 
B  forfeiture  by  ejectment,  the  lessor  cannot  sue  for  rent  subsequently  ac- 
cruing.    Jouis  V.  Carter,  16  Aleea.  &  W.  718. 
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« 

part,'*  unless  he  elects  otherwise.'*  The  performance  of  a  condi- 
tioD  may  be  waiyed,  and  a  breach  would  then  not  work  a  forfei- 
ture." Or  after  a  breach  has  occurred  the  forfeiture  may  be  waived 
bj  express  agreement,  or  by  acts  of  the  grantor  haying  the  same 
effect;  *^  for  instance,  accepting  performance  of  the  condition  at  a 
gnbseqnent  time.'*  Such  waiver  cnts  off  the  right  to  claim  a  for- 
feiture,'* but  not  the  right  to  an  action  for  a  breach  of  covenant  in 
a  proper  case.'*  Mere  delay  to  enforce  the  forfeiture  will  not  con- 
Btitate  a  waiver,*^  and  acquiescence  in  a  breach  will  not  bar  the  right 
to  a  forfeiture  for  a  subsequent  breach.'*  Equity  sometimes  re- 
Uevefi  from  forfeitures  for  breach  of  conditions,  where  the  breach 
is  due  to  accident,  and  the  grantor  can  be  compensated  by  damages 
as  by  the  payment  of  a  sum  of  mon^  with  interest."    But  other- 

i«Slieafler  v.  Sheftffer,  87  Pa.  St  625;  President,  etc,  of  Lincoln  &  K. 
Bank  t.  Dmmmoad,  5  Mass.  822;  CoWna  v.  RUey,  44  N.  H.  9;  wmard  v. 
Olcott,  2  N.  H.  120;  Guffy  v.  HuklU.  34  W.  Va.  49,  11  S.  E.  754;  Andrews 
T.  Senter,  32  Me.  394.     But  see  Stone  y.  EUis,  9  Cush.  (Mass.)  95. 

» Andrews  v.  Senter,  82  Me.  394;   WiUard  ▼.  Olcott,  2  N.  H.  120. 

It  Jones  V.  Doe,  2  lU.  270;  Lamb  v.  Miller,  18  Pa.  St  448;  Petro  y.  Oasslday, 
18  lud.  289;  Boone  v.  Tipton,  15  Ind.  270;  Jones  y.  Railway  Oo.,  14  W.  Va. 
514;  Jones  y.  Walker,  13  B.  Mon.  (Ky.)  163.  So  a  license  excusing  a  breach 
u  to  part  of  the  premLses  discharges  the  whole  condition.  Leede's  & 
Crompton's  Case,  Qodb.  98.  But  see  7  Am.  Law  Rey.  618,  criticising  Dum- 
pofs  Case,  4  Gc^e,  119b,  and  Brummell  y.  Macpherson,  14  Yes.  178. 

IT  Barrie  y.  Smith,  47  Mich.  180,  10  N.  W.  168;  Sharon  Iron  Go.  y.  City  of 
Erie,  41  Pa.  St  341;  Hubbard  y.  Hubbard,  97  Mass.  188;  Pennant's  Case,  3 
Coke,  64a. 

ts  An  acceptance  of  rent  accruing  after  the  breach  is  a  waiyer,  Jackson  y. 
Allen,  3  Cow.  (N.  Y.)  220;  Goodright  y.  Dayids,  2  Gowp.  803;  or  a  demand 
tOT  lent  so  accruing.  Camp  y,  Scott,  47  Conn.  866;  or  bringing  an  action  for 
It,  Dendy  y.  NichoU,  4  C.  B.  (N.  &)  376. 

>•  Lehigh  Coal  &  Nay.  Co.  y.  Early,  162  Pa.  St  838»  29  Atl.  786. 

••Didcey  y.  M'CuUough,  2  Watts  &  &  88. 

*iBQt  may  be  strong  eyidence  of  it  Ludlow  y.  Railway  Co.,  12  Barb. 
(N.  Y.)  440;    Hooper  y.  Cummings,  45  Me.  359. 

"  Doe  y.  Jones,  5  Bxch.  498;  Doe  y.  Bliss,  4  ll^unt  735;  Ambler  y.  Wood- 
bridge,  9  Bam.  &  a  876;  Flower  y.  Peck,  1  Bam.  &  Adol.  428;  Bleeker  y. 
Smith,  13  Wend.  (N.  Y.)  530;  Price  y.  Norwood,  4  Hurl.  &  N.  512;  Crocker 
T.  Society,  106  Mass.  489;   GiUis  y.  Bailey,  21  N.  H.  149. 

*•  Bosan  y.  Walker,  1  Wia.  527;  Sanborn  y.  Woodman,  5  Cush.  (Maas.)  36; 
Haxico(±  y.  Carlton,  6  Gray  (Mass.)  39;  Carpenter  y.  Westcott,  4  Bw  I.  225; 
Hairy  y.  Tupper,  29  Yt  358. 
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wise  equity  will  not  ^Te  relief.  T^eretare,  for  brfiachea  of  condi- 
tions to  T^Milr,  to  insare,  etc^  eqaltr  wUl  leave  the  parties  to  their 
remedies  at  law.** 

An  estate  on  condition  may  expire  under  .the  form  of  the  limita- 
tion, the  same  as  an  absolute  estate.  Thus,  where  a  life  estate  is 
given  on  condition,  the  death  of  the  life  tenant  puts  an  end  to  the 
estate,  though  the  condition  has  not  been  broken. 

8AHB— WHO  OAN  BHFOBCE  A  FOBFEmTBB. 

107.  An  entry  to  enforce  a  forfeiture  for  a  breach  <rf  oon- 
dition  can  be  made  only  by  the  grantor,  or  his 
heirs,  except: 
BXOEPTION— The  assignee  of  a  reTersion  after  a  lease- 
hold estate  can  enforce  coTenants  which  ran  with 
the  land. 

The  right  of  entiy  for  breach  of  condition,  to  defeat  an  estate^ 
cannot  be  reserved  to  a  third  person,  but  only  to  the  grantor  and 
his  heira."  Neither  can  it  be  assigned  or  transferred  with,  a  grant 
of  the  reversion."  As  to  whether  a  devisee  of  the  grantor  ma;  oi- 
foTce  a  forfeiture,  the  cases  are  conflicting."    But  these  mles  do 

**  DuDklee  v.  Adams,  20  Vt  416;  Green  v.  Brldgee,  4  Sim.  96;  HIU  t.  Ba^ 
clay,  18  Ves.  6S.  Equity,  on  the  other  band,  will  not  enforce  a.  forfeltare. 
Fetter,  Eq.  112. 

»»  FoaOa  V,  Sage,  46  Barb.  <N.  T.)  109;  Van  Rensselaer  v.  Ball,  19  N.  T.  IK; 
Marwlck  v.  Andrews,  25  Ue.  520.  Contra,  McKlssIck  v.  Pickle,  16  Pa.  St  14(L 
And  see  Flnkum  t.  Citj  of  Ean  Clelre,  81  Wia.  301,  SI  N.  W.  S50.  Nor  oui 
a  Btmnger  islae  the  question  of  a  forfeiture.  Board  of  Education  of  Normal 
Scbool  DlBt.  V.  TniBtees  of  First  Baptist  Cbnrcb  of  Normal,  63  IlL  204; 
Scbulenberx  t,  Hairlnian,  21  Wall  44;  Rector,  etc.,  of  King's  Chapd  v.  Pel- 
bam,  g  Mass.  COl;  Smith  v.  Brannan,  13  Cal.  107;  Dew^  t.  WUUania,  40  N. 
H.  222;  NorrU  t.  Mllner,  20  Ga.  063. 

*<  Vermont  t.  Society  for  Propiigation  of  Gospel,  2  Paine,  MS,  Fed.  Caa.  No. 
16,»20;  Rice  v.  RaUroad  Co.,  12  Allen  (Mass.)  141;  NlcoU  v.  Railroad  Oe^  12 
N.  X.  121;  Underbill  y.  Railroad  Co.,  20  Barb.  <N.  Y.)  45G;  Wanier  v.  Ben- 
nett, 81  Conn.  468. 

"  Ab  holding  that  be  cannot,  see  Den  v.  Railroad  Co.,  26  N.  J.  Law.  13. 
Contra,  Austin  v.  Cambridgepcrt  Farlsb,  21  Pick.  (Masa.)  215. 
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not  apply  to  leasehold  estates,  for  the  assi^ee  of  Utt  levervLon  can 
enforce  coremaiits  which  mn  with  the  land.** 


X8TATB8  ON  IiIMITATIOH. 

106.  An  estate  on  limitation  is  one  which  is  created  to 
continue  until  the  happening  of  a  contingency  upon 
which  it  comes  to  an  end  without  an  entry. 

nie  phrase,  ^ords  of  limitation,"  has  already  he«i  nsed  to  des- 
ignate the  danse  in  a  conyeyance  which  determines  the  quantity 
of  an  estate.  For  instance,  the  use  of  the  words  "heirs  of  his  hody," 
in  creating  a  fee  tail.  The  meaning  of  the  word  ^^imitation"  in 
estates  on  limitation  is  practically  the  same;  that  is,  it  deilnes  the 
time  at  which  an  estate  comes  to  an  end.**  An  estate  on  limita- 
tion is  therefore  one  which  is  determined,  rather  than  defeated,  by 
the  happening  of  a  contingency,  ^as  when  land  is  granted  to  a  man 
80  long  as  he  is  parson  of  Dale,  or  while  he  continues  unmarried,  or 
antil  out  of  the  rents  and  profits  he  shall  have  made  £500,  and  the 
hke."**  The  words  used  to  create  an  estate  on  limitation  all  re- 
fer to  time;  for  example,  **until,"  "while,"  **during,''  "as  long  as," 
etc^^  But  neither  the  use  of  these  words,  nor  their  absence,  is  con- 
dusiYe.** 

An  estate  on  limitation  differs  from  one  on  condition  chi^y  in 
that  no  entry  is  necessary  to  terminate  the  former;  for  it  comes  to 

M  See  ante,  p.  147. 

••These  are  by  some  writers  called  '^estates  on  condltioDal  limitation." 
That  term  is  also  used  to  designate  estates  which  vest  on  the  happening  of  a 
contingency.  As  we  shaU  see  later,  such  estates  can  take  effect  only  as  spring- 
ing nses,  post,  p.  299,  or  executory  devises,  post,  p.  300.  Still  other  writers 
nse  "conditional  limitation*'  as  meaning  the  event  which  terminates  an  estate, 
rather  than  the  estate  which  is  terminated,  or  the  one  coming  into  existence 
M  the  happening  of  the  event     See  Leake,  Prop.  Land,  214. 

^•2  Bl.  Gomm.  155. 

«i  Henderson  v.  Hunter,  50  Pa.  St  335;  Bennett  v.  Robinson,  10  Watts 
(Pi.)  348;  Vanatta  v.  Brewer,  32  N.  J.  Eq.  26a 

«2Chapin  v.  Harris,  8  AUen  (Mass.)  594;  Owen  v.  Field,  102  Mass.  90; 
Wheeler  v.  Walker,  2  Conn.  Ij96;  <>unp  v.  Cleaiy,  76  Va.  140;  Stearns  T.  God- 
fr^,  16  Me.  158. 
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an  end  absolatelj  b;  the  happening  of  the  contingency,  because  it 
was  not  created  for  an;  longer  time.  Conditions  cnt  short  an  ex- 
isting estate.  LimitatlcHiB  do  not,  bat  mait.  its  natural  end.  A. 
ttiird  penon  maj  take  Hdvantage  <d  the  tiappening  of  the  eT«nt  oa 
irtiich  the  estate  Is  limited  to  end.** 


8AMB— BA8B  OB  DETEBMinABI.B  TSBB. 

109.  ▲  tase  or  determinable  fee  is  a  fee  simple,  wbleli 
may  be  terminated  by  the  happening  of  a  oontin- 
genoy. 

A  fee  which  is  liable  to  be  terminated  by  a  Umitatioo  la  called  a 
baae  or  determinable  fee.  This  is  the  kind  of  an  estate  which 
passed  when  a  tenant  in  tail  attempted  to  convey  a  fee  simple  by 
a  conveyance  which  barred  the  issue  under  the  entail,  bot  not  the 
remaindef-men.  Tlie  grantee  took  o  fee  determinable  on  the  eitino 
tion  of  the  isBae  who  were  entitled  under  the  entail.^*  A  baae  fee 
dependent  on  a  collateral  condition  may  also  arise  by  express  pro- 
visifHt  of  the  conveyance.**  The  most  osnal  eases  at  the  present 
time  are  where  land  is  granted  for  a  specified  nse,  to  revert  to  the 
grantor  when  that  nse  ceases.**  Mr.  Gray,  however,  takes  the  po- 
Bition  that  a  valid  determinable  fee  cannot  be  created  since  the  stat- 

*•  Scbeetx  v.  Pltzwmter,  S  Pn.  St  126;  Henderaon  v.  Hunter,  58  Pa.  SL  335; 
Asbler  V.  Warner,  U  Qnj  (Mua.)  43;  Miller  v.  Lerl,  44  N.  T.  489;  Stearas 
T.  Oodfrer.  16  He.  IDS.  An  example  or  the  Importance  at  this  dlatlnctloD 
arlaea  In  connection  with  conditions  la  restnUat  of  marriage.  Iliaa  an  estate 
to  A.  until  she  marries  la  valid  aa  an  estate  on  limitation.  Bnt  an  estate  to 
A.  provided  she  does  not  manr  la  void  because  It  la  an  estate  on  amdltlon, 
and  the  condition  la  in  restraint  of  marriasti  Bennett  v.  RobinsoD,  ID  Wana 
(fa.)  348;  Mann  v.  Jacluon.  84  Me.  400,  24  AtL  886;  Jones  v.  Jones,  1  Q.  E 
DIv.  27». 

»*  For  a  dlscoulon  of  these  base  fees,  see  Challla,  Beal  Praii.  aSi, 

41  Leonard  v.  Burr,  IS  N.  I.  96. 

4*  As  for  Bchooi  puipoees,  Boaixl  of  BducatUut  of  YUlage  of  Tan  Wert  v. 
lababltanta  ta  Village  of  Van  Wert,  18  Ohio  St.  221;  or  for  public  atreeta. 
Gebbardt  v.  Reeves,  75  IlL  301;  H^m  v.  Wetnter,  8S  lU.  U8.  And  see  Peo- 
ple r.  White,  U  Barb.  (N.  X.)  26;  Uorrla  Canal  A  «""^t"g  Coi.  v.  Brown,  XT 
N.  J.  lAvt,  13;  Hendenoa  v.  Hunter,  59  Pa.  St  33&;  Boiling  v.  Mayor,  etc, 
8  Lelch  (Va^  224;   Tbajat  r.  HcGoe,  20  Mich.  ISO. 
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ate  of  quia  emptores.^^  The  point  has  not,  tt  seemB,  been  raised 
in  any  reported  case,  but  the  validity  of  such  limitation  has  bep^^ 
without  question.^* 


ttSisee  tbe  gmntor  baa  only  a  pogribUlty  «f  rererter.  Gray,  Perpu  ISl 
OoDtn,  Grayea,  Real  Ttop.  13S. 

«iSee caaes  ctted  in  the  prececHiia  notoi^  and  Sleael  v.  Laaex;  148  Pa.  St 
:3S,  23  AtL  996;  Sheeti  y.  Sltswatet,  5  Pa.  St  126;  PeaiMytyania  B.  Oo.  y. 
Puke,  12  Pa.  8t  81;  Bowlaiid  y.  Warzen,  10  Qc  12a. 
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14a 

HOBTGAQE  DEFIHBS. 

110.  A  mortga^  Is  a  conveyance  of  land  as  Beourlty,  and 
is  usual^  In  the  form  of  an  estate  on  condition 
sabsequent. 

lite  discoBsicm  of  mortgages  in  this  cliapter  indades  onlf  mort- 
gagea  of  real  property.  A  more  specific  definition  of  a  mortgage 
than  a  conveyance  of  land  aa  a  security  would  ezdnde  some  of  the 
many  forms  which  such  a  conveyance  may  assume.'     A  mortgage 

1 1  Jones,  Uortg.  45tb  Bd.)  1 10.  And  see  Draper  t.  Draper,  71  Hnn,  349,  24 
N.  Y.  Supp.  1127;  Uanlnian  v.  Light  Oo.,  163  Mass.  85,  39  N.  B.  lOM;  And^r- 
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ifl  an  estate  on  condition  subsequent;  that  is,  the  mortgagee  has 
an  estate  which  is  defeated  bj  the  pei-formance  of  the  condition  bj 
the  mortgagor.  The  condition  is  usually  for  the  payment  of  money, 
but  it  may  be  for  the  support  of  the  mortgagee,*  or  for  his  indemnity 
against  liability.  •  When  a  mortgage  is  given  to  secure  a  debt,  it 
is  usually  accompanied  by  a  note  or  other  evidence  of  indebtedness, 
though  this  is  not  essential  to  the  validity  of  the  mortgage;  for 
there  may  be  a  valid  mortgage  without  any  personal  liability  on 
the  part  of  the  mortgagor,  for  example,  when  the  creditor's  only 
right  to  payment  is  out  of  the  mortgaged  property,*  or  when  the 
mortgage  is  given  to  secure  a  debt  of  another  than  the  mortgagor.^ 
It  will  not  be  presumed  that  the  mortgagor  is  personally  liable, 
from  the  mere  execution  of  the  mortgage.*  Hie  time  when  the 
debt  is  due  should  be  fixed  with  certainty,  so  that  it  may  be  known 
when  the  mortgagor  is  in  default.*    A  stipulation  providing  that, 

goo  T.  Smitb,  103  Mich.  446,  61  N.  W.  778;  Baum  v.  Gaffy,  46  lU.  App.  138; 
Doescher  v.  Doescher  (Minn.)  63  N.  W.  736;  Leiweke  v.  Jordan,  59  Mo.  App. 
619;  MeniU  v.  Hurley  (S.  D.)  62  N.  W.  968;  Strouae  v.  Cohen,  113  N.  a  a40, 
18&  B.323. 

>Soper  V.  anernaey,  71  Pa.  St  219;  Flandera  v.  Ijunphear,  9  N.  H.  201; 
H<^  T.  Bradley,  27  Me.  242;  Austin  v.  Austin,  9  Vt  420;  Hlatt  v.  Parker, 
29  Kan.  766.  Unlesa  otherwise  provided,  the  obligation  to  support  is  a  per- 
wnal  one,  and  cannot  be  aasSgined.  Eastman  v.  Batchelder,  36  N.  H.  141; 
Bethlehem  v.  Annls,  40  N.  H.  34;  Bryant  v.  Ersklne,  66  Me.  163.  But,  con- 
tn,  Joalyn  v.  ParUn,  64  Yt  670.  And  see  Bodwell  Granite  Go.  v.  Lane,  83 
Me.  168»  21  AtL  828. 

•  Lorle  V.  Docomb,  6  Bin.  (Pa.)  686;  Gardner  v.  Webber,  17  Pick.  (Maaa) 
407;  Oommtfclal  Bank  v.  Cunningham,  24  Pick.  (Maaa.)  270;  Adams  v.  Nie- 
mann, 46  Mich.  136,  8  N.  W.  719;  Duncan  v.  Miller,  64  Iowa,  223,  20  N.  W. 

im. 

«1  Jonea,  Mortg.  (6th  Bd.)  |  70;  Hodgdon  v.  Shannon,  44  N.  H.  672.  As  to 
description  of  the  indebtedness,  see  Usher  v.  Skate  Oo.,  163  Mass.  1,  39  N. 
E.  416;  MeciiU  v.  BUlott,  66  lU.  App.  34;  Bowen  v.  BatcUff,  140  Ind.  393. 
38  N.  B.  860;  Haiper  v.  Bdwarda,  116  N.  a  246,  20  S.  B.  392. 

^Ghittendcn  v.  Gossage,  18  Iowa,  167;  New  Orleans  C^anal  &  Banking  CJo. 
T.  Hagaa,  1  La.  Ann.  62. 

•1  JsM8»  Morlg.  (6th  Bd.)  |  678;  Tusk  v.  Bldge,  41  N.  T.  201;  Smith  v. 
Blee.  12  JMj  (N.  T.)  307;  Goleman  v.  Van  Rensselaer,  44  How.  Prac.  (N.  Y.) 

2m. 

•1  Jonea,  Mortg.  (6th  Bd.)  S  76.  Wh^i  the  mortgage  is  to  secure  a  note, 
the  mortgagor  Is  entitled  to  days  of  grace.    Goffin  v.  Lorlng,  6  AUen  (Mass.) 


■STATU   AS   TO   QUAUTT — ^HOBISAflBS. 


(Cb.  i 


OD  default  of  payment  of  any  installment  of  inteNst  or  principal, 
the  whole  debt  shall  become  dne,  ia  valid.* 

FABinsS  TO  A  MOBTGAGB. 

111.  The  parties  to  a  mortga^  mnst  be  competent  to  con- 
vey and  hold  real  property. 

As  to  the  parties  who  are  competent  to  execute  a  mortgage,*  it 
diaj  be  said  ttiat  anj  one  may  be  a  mortgagor  wlio  has  the  capadtj 
to  transfer  real  property,*  and  any  one  may  be  a  mortgagee  who 
can  b(dd  real  propM*ty.** 


NATUBB  OV  A  HOBTOAaX. 

118.  There  are  two .  theories  as  to  the  nature  of  a  mort- 
ga^  reco)(nized  In  the  different  statea: 
(a)  The  common-law  theory  regards  a  mortgage  as  an  es- 
tate In  land,  and   the  mortgagee  as  the   owner  of 
the  land. 


ISS.  As  to  descttpUoD  of  the  mortcnce  d^t,  see  Bort  t.  Gamble,  96  Mich. 
40%  67  N.  W.  261:  Donbam  T.  PntTlslOD  Co^  100  Ulch.  7D,  68  N.  W.  B2T: 
ConunercUl  Bank  t.  Weinberg.  70  Hon.  SOT,  25  N.  Y.  Snpp.  235;  Price  \ 
Wood,  7e  Bon,  318,  27  N.  Y.  Supp.  6S1;  Snow  v.  Pressey,  85  Me.  408,  27  Ail. 
272;  Gleaaon  v.  Klnney'B  Adm'r,  S6  Vt  660,  27  AU.  208;  D'Ofly  r.  Capp,  «> 
C&L  laa.  38  Pac.  736. 

I  Urape  Creek  Coal  Oo.  t.  Fanners'  Loan  &  Trust  Co^  12  O.  a  A.  350,  «i 
Fed.  881;  Alabama  &  Q.  UanuTg  Oo.  v.  Robinson,  S  C.  a  A.  79.  56  Fed.  COn. 
Owen  T.  Association,  66  111.  App.  347;  Dunn  t.  Sharpe,  D  Mlec  Bep.  038,  30 
N.  Y.  8upp.  353;  New  York  Secnrlty  ft  Trnst  Oo.  t.  SMmtoga  Oas  ft  Blectrir 
Light  Co.,  H8  Hon,  669.  S4  N.  Y.  Supp.  890;  Osbome  T.  Ketcfaam.  76  Hun. 
326,  27  N.  Y.  Supp.  6d4;  Atkinson  r.  Walton,  162  Pa.  St.  219,  29  AtL  Sm: 
Morllng  V.  Brownson,  37  Neb.  606,  56  N,  W.  206;  Swearlngeo  t.  lAtiaer  (Iowa) 
61  N.  W.  431;  Taylor  t.  Trust  Col,  71  Miss.  684.  16  Soatb.  121.  AimI  sec 
Weber  T.  Huerstel.  11  Misc.  Rep.  214,  32  N.  T.  Supp.  U09.  OL,  bowerei, 
Frendi  r.  Bow,  77  Hun.  380,  28  N.  Y.  Supp.  848.  No  nc 
necessai?.    Brown  t.  McKay,  161  lU.  316,  37  N.  E.  1037. 

■  As  to  penoiuU  capacity,  see  post,  pl  ssL 

•  1  JODM,  Mortg.  (5tli  Ed.)  I  102. 

>•  1  Jmus,  Mortg.  (5tb  Bd.)  |  131;  Paifcer  t 
Tbompson  t.  HolUday,  16  Or.  Si,  14  Pac  72 
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(b)  The  equitable  or  lien  theory  regards  a  mortgage  as 
a  mere  security^  and  the  mortgagee  as  having  only 

a 


The  Qmrnan-Zmo  Theory. 

In  the  United  States  there  are  two  theories  as  to  the  natnre  of  a 
mortgage:  One  is  that  the  mortgagee  has  an  estate;  the  other,  that 
he  has  only  a  Hen.  This  difference  is  the  result  of  the  history  of 
mortgage  securities.**  At  common  law  the  estate  of  the  mort- 
gagee became  absolute  on  default  of  payment  by  the  mortgagor.*^ 
This  often  resulted  in  injustice  to  both  parties, — to  the  mortgagee, 
because  he  had  no  remedy  to  recover  the  balance  of  his  debt,  if  the 
mortgaged  property  was  inadequate;  and  to  the  mortgagor,  be- 
cause the  value  of  the  estate  mortgaged  was  often  greatly  in  ex- 
cess of  the  amount  of  the  debt  secured.  This  inequality  in  the  law 
was  remedied  by  the  courts  of  equity.  Tliey  recognized  a  right  in 
the  mortgagor  to  redeem  by  paying  the  amount  due,  with  interest; 
that  is,  the  real  intention  of  the  parties  to  give  a  security  was  ef- 
fectuated" TMs  right  was  termed  an  "equity  of  redemption.*' 
The  mortgagee  could  cut  off  the  mortgagor's  right  of  redemption 
bj  appearing  in  court,  and  having  a  day  set  when  the  mortgagor 
must  redeem,  or  lose  the  right  to  do  so.^^ 

Ih  Ejuitdble  or  Lien  Theory. 

In  courts  of  equity  the  mortgagee's  interest  becomes  absolute  only 
after  the  foreclosure  of  the  mortgagor's  equity  of  redemption.  The 
mortgagor's  equity  of  redemption  is  recognized  in  all  of  the  states: 
In  some  states  the  mortgagee  is,  as  at  common  law,  regarded  as  the 
owner,^*  while  in  others,  either  by  statute  or  decisions  of  the  courts, 

u  Bee  Dlglir,  Hist  .Real  Prop.  (4tli  Ed.)  2S2,  and  1  Jones,  Mortg.  (Sth  Ed.) 
i  1,  for  a  description  of  the  obsolete  vlyittin  Tsdiom,  and  tbe  Webib  mqrt- 

» 1  Jones,  Mortg.  (5th  Ed.)  |  4b 

i>  Id.  I  10. 

i«Id.  §  loSa 

isToomer  v.  Randolph,  60  Ala.  856;  Welch  y.  Phillips,  54  Ala.  309;  Knox 
?.  EStstoD,  38  Ala.  346;  Kannady  y.  McCarron,  IS  Ark.  166;  Chamberlain  y. 
Thompson,  10  Ck>nn.  243;  CarroU  y.  Ballance,  26  lU.  9;  Nelson  y.  Pinegar,  30 
HL  478  (bnt  see  Barrett  y.  Hinckley,  124  IlL  82,  14  N.  B.  863);  M'Kim  y. 
lUflon,  3  Md.  Ql  186;  Ewer  y.  Hobbs,  5  Mete  (Mass.)  1;  Brown  y.  Cram, 
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it  ifl  held  that  the  mortgagee  has  no  estate  in  the  mortgaged  pron- 
ises,  hot  calf  a  lien  on  them  for  tlie  Becorit;  of  his  debt'*  In  these 
Htatea  ihe  mortgagor  is  considered  the  owner.  Neitbcr  theory  is 
eatirel;  consistent,  becatue  both  mortgagor  and  mortgagee  are  con- 
stantly recognized  as  having  rights  of  ownersliip  which  the;  are 
permitted  to  defend  in  the  coarts." 


WHAT  MAY  BE  UOBTGAOED. 

113.  Any  interest  In  realty  which  la  But^eot  to  sale  and 
assignment  may  be  mortgis^d. 

Aa  stated  in  the  black-letter  text,  any  interest  in  realty  which  n 
Kibject  to  sale  or  assigomeut  may  be  mortgaged."  This  interest 
may  be  eitlier  In  possession  or  in  expectancy.'*    So  there  may  be 

I  N.  H.  lae;  Elrcher  v.  Bcb&lk,  39  N.  J.  Lsw.  335;  HetnphlU  t.  Boas,  66  N.  a 
ATI;  Slate  v.  RAgUnd,  75  N.  C.  12;  AUen  v.  Ererly,  24  Ohio  St  97;  Baads  t. 
K«DdaU,  IS  Ohio,  071;  TF7on  t.  Huoboq,  77  Pa.  St  250;  Carpenter  t.  Car- 
lienter,  6  K.  L  542;  Hensbaw  t.  Welts,  9  Humph.  (Tenn.)  668;  Hagar  t.  Bratn- 
crd.  44  VL  2&1;  L.nU  t.  UatCbewa,  19  Vt  322;  FaulknH-'B  Adm'z  \.  BrodieD- 
liroagb.  4  Raod.  (Va.)  24S.  Modlflcatlone  of  the  common-Uw  tbeorj,  hold- 
ing that  the  mortgager  !■  owner  ontU  breach,  exist  In  some  atates.  Doe  t. 
Tunnell,  1  Houat  (Del)  320;  HIU  t.  Robertson,  24  Miss.  36S;  Johnson  T. 
Houston.  47  Mo.  227;  Woods  t.  Hllderbrand,  46  Mo.  2S4. 

i«  McUlllao  T.  BJcbarda,  9  CaL  365;  Dntton  t.  Warschauer,  Zl  Cat  609; 
McMabou  V.  Bnsaell,  17  Fla.  eaS;  Jordan  t.  Sayre,  29  Fla.  100,  10  South. 
S23;  Vaaon  t.  Ball,  56  Ga.  268;  Fletcher  t.  Holmes.  82  lod.  49T;  Francis  t. 
Porter,  7  Ind.  213;  White  T.  Bittenroyer.  30  Iowa,  268;  Chick  t.  WUletts,  2 
Kan.  381;  Wooller  t.  Holt,  14  Bnsh  (Kj.)  788;  Dnclaud  t.  Bousseau,  2  La 
Anu.  16»;  Caratbere  v.  Humphrey,  12  Mich.  270;  Adams  v.  Corrlston,  7  lUnn. 
4o6  (Uil.  365);  Qallatln  Co.  t.  BeatUe,  8  Mont  ITS;  Kyger  t.  Ryley,  2  Neb. 
W,  Hurley  v.  Bstes,  6  Neb.  386;  Hyman  t.  EeUj,  1  NeY.  179;  Jackson  t.  WO- 
lard.  4  Johns.  (N.  T.)  41;  Thompson  r.  Marshall,  21  Or.  171.  27  Pac.  957; 
Narassa  Guano  Co.  t.  Richardson,  26  S.  a  401,  2  &  B.  307;  Wright  t.  He*- 
denon,  12  Tex.  43;  Wood  T.  Traak.  7  Wis.  6e& 

IT  1  Jonea,  Mortg.  <5th  Ed.>  |  14. 

i>  Nellgb  T.  MIchenor,  U  N.  J.  Eq.  639;  MUler  t.  Tipton,  6  Blackf.  Ond.) 
2;JH;  Doreey  v.  HaU,  7  Neb.  460.  Aa  to  mortgagea  of  homeateads,  see  ante, 
p.  124.  That  a  pr»«mptioD  right,  under  the  United  States  homestead  lawa. 
cannot  be  mortgaged,  see  Peim  t.  Ott,  12  La.  Ana.  233;  Gilbert  t.  Pesn,  Id. 
230.    Contra,  Whitney  t.  Buckman.  13  Cal.  536. 

I*  Wilson  T.  WUson,  S2  Barbt  (N.  X.)  328;  In  n  JoUn  aud  Cherry  StL,  19 
Wend.  (N.  Z.)  wa. 
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a  mortgage  of  a  bond  for  title,'®  or  of  a  right  to  possession  under  a 
contract  for  purchase,*^  or  of  an  option  to  purchase.'*  A  widow 
may  mortgage  her  nnassigned  right  of  dower,**  and  a  devisee  may 
mortgage  land  devised  to  him  in  which  he  has  a  vested  interest.'* 
There  may  be  a  mortgage  of  a  mortgage,**  of  an  equitable  right,** 
or  of  rents.*^  A  mortgage  of  land  covcts  the  buildings  and  fixtures 
thereon,  and  a  mortgage  of  a  building  includes  the  land  on  which 
it  stands.**  A  mortgage  may  be  made  to  cover  subsequent  im- 
provements and  future  accessions,**  such  as  crops  to  be  planted.**^ 
So  a  mortgage  may  be  given  to  cover  after-acquired  proi)erty,**  sub- 
ject, of  course,  to  liens  which  may  exist  on  the  property  at  the  time 
k  \b  acquired.** 

»«  Baker  v.  Colony,  45  111.  284;  Crane  v.  Turner,  OT  N.  Y.  437. 

ti  BnU  ▼.  Shepard,  7  Wis.  449;  Sinclair  v.  Armltage,  12  N.  J.  Eq.  174. 

» Bank  of  Louisvme  v.  Banmeister,  87  Ky.  G,  7  B.  W.  170. 

s«  Mntnal  lilf e  Ins.  Co.  of  New  York  v.  Shlpman,  119  N.  Y.  824,  24  N.  B. 
177. 

>«  Drake  v.  Paige,  127  N.  Y.  062,  28  N.  B.  407.  So  an  heir  may  mortgage 
his  undivided  interest    Carter  v.  McDaniel,  94  Ky.  604,  23  S.  W.  507. 

S9  Murdock  v.  Chapman,  9  Gray  (Mass.)  156;  Cutts  v.  Manufacturing  Co., 
18  Me.  190. 

>•  Lincoln  Bldg.  &  Sav.  Ass'n  v.  Hass,  10  Neb.  581,  7  N.  W.  327;  Laughlin 
T.  Braley,  25  Kan.  147;  WUson  v.  Wright,  91  Ga.  774,  18  &  B.  546. 

ST  Van  Rensselaer  v.  Dennison,  35  N.  Y.  893. 

SI  Wilson  V.  Hunter,  14  Wis.  683. 

s»  MltcheU  V.  Wlnslow,  2  Stoiy,  630,  Fed.  Cas.  No.  9,673;  Smithurst  v.  Bd- 
nmiids,  14  N.  J.  Bq.  408. 

10  Van  Hoozer  v.  Cory,  34  Barb.  (N.  Y.)  9;  Arqnes  v.  Wasson,  51  Oal.  620; 
Jones  T.  Webster,  48  Ala.  109. 

*i  Thompson  v.  Railroad  Co.,  132  U.  B.  68,  10  Sup.  Ct  29;  Central  Trust 
Go.  T.  Kneeland,  138  U.  S.  414,  11  Sup.  Ct.  357;  Parker  v.  Railroad  Co.,  33 
Fed.  603;  Omaha  &  St  L.  Ry.  Co.  v.  Wabash,  St  L.  &  P.  Ry.  Co.,  108  Mo. 
298^  13  8.  W.  1101;  Frank  v.  Hicks  (Wyo.)  35  Pac.  1025.  But  see  Harrlman 
T.  Light  Co.,  163  Mass.  85,  39  N.  B.  1004;  Cook  v.  Prlndle  aowa)  63  N.  W. 
137;  Paddock  v.  Potter,  67  Vt  360,  81  Atl.  784;  Grape  Creek  Coal  Co.  v. 
Farmers'  Loan  &  Trust  Co.,  12  C.  C.  A.  350,  63  Fed.  891. 

•s  Wood  V.  Manufacturing  Co.,  100  Ala.  326,  13  South.  94&  And  see  Hobbs 
T.  Trust  Co^  15  a  a  A.  eOi,  68  Fed.  618;  Patterson  v.  Tmst  Co.  (Ky.)  80  8. 
W.  872L 
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FOBH  OF  A  KOBTQAGB. 

114.  Ths  ordinary  form  of  a  mortgage  1b  that  of  an  a'bco- 
late  oonTeyBuce  'with  a  defeasEinoe  clause.  Bat  a 
mortgage  may  be  created: 

(a)  With  a  separate  defeasance  (p.  186). 

(h)  With  a  parol  defeasance  (p.  187). 

(c)  By  a  sale  with  an  agreement  to  reconvey  (p.  189). 

(d)  By  a  deed  of  trust  (p.  190). 

(e)  By  an  instroment  operating  as  an  equitable  mort- 

gage, which  may  be: 
(1)  An  agreement  to  give  a  mortgage  (p.  190). 

(5)  An  informal  mortgage  (p.  190). 

(3)  An  assignment  of  a  contract  to  purchase  (p.  190). 

(4)  By  deposit  of  title  deeds,  in  a  few  states  (p.  192). 

(6)  A  vendor's  lien  (p.  192). 
(6)  A  vendee's  lien  (p.  194). 

Under  either  theory  as  to  the  natare  of  a  mortgage,  Hie  asaal 
form  ifl  the  same;  that  le,  an  absolute  coDvejance  with  a  defeas- 
ance claose."  But  do  particnlar  form  is  necessaiy.  Whenever 
an  instrument  appears  to  have  been  intended  for  a  mortgage,  the 
com^  will  HO  construe  it.**  The  defeasance  clause  ma;  be  In  a 
separate  instrnment,"  and  this  may  be  executed  at  a  time  sobse- 
qiient  to  the  execution  of  the  conveyance.**  Subsequent  purehasers 
and  grantees  will  be  protected  against  such  separate  defeasance, 

■*  Aa  to  execution  of  mortgrncea,  see  post,  p.  414  For  effect  ot  alteiatkuu, 
see  Olark,  Cont  686. 

■<  HuKbee  v.  Edwards,  9  Wbeat  489;  Morria  v.  Nixon,  1  How.  US;  BnaseD 
V.  Southard,  12  How.  139;  Gllson  v.  GIIbou,  2  AJlea  (Mass.)  113;  Jamea  r. 
Haror,  2  Cow.  (N.  I.)  246;  Clark  v.  Henry,  Id.  824;  SbMver  v.  Stoever,  Q  Serf. 
ft  B.  (Pa.)  431;  Rogan  v.  Walker.  1  Wis.  fiZT. 

■■  Dubuque  Nat.  Baok  v.  Weed,  07  Ped.  G13.  Except  In  a  lew  stataa  when 
It  la  prohibited  bf  statute,  see  X  Stlm.  Am.  Bt  Law,  |  1856.  And  tn  »oa» 
Bti.tes  the  defeasance  must  be  recorded,  or  tbe  mortgagee  takes  nothlnc.  Baa 
port,  p.  21S. 

'*  Jefferj  v.  Hurab,  53  Mich.  246,  25  N.  W.  ITS,  and  27  M.  W.  7;  Waten  v. 
Ciabtree,  100  N.  C.  394,  11  S.  E.  240. 
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onless  it  is  recorded,  or  they  have  notice  thereof.*^  A  separate 
defeasance  may  be  canceled  by  a  subsequent  agreement  to  re- 
lease, in  which  case  the  estate  of  the  grantee  becomes  absolute.** 

Parol  Befeaacmoa^Deed  Aimbuie  en  Its  Fa^ce. 

In  a  court  of  law  a  grantor  will  not  be  permitted  to  show  by  parol 
eyidence  that  his  deed,  absolute  in  form,  was  in  fact  a  mortgage.'* 
But  courts  of  equity  permit  such  parol  defeasance  to  be  establish- 
ed/* But  a  mortgage  cannot  be  set  up  in  this  way  against  subse- 
qaent  purchasers  from  the  grantee,  without  notice,*^  though  the 
mortgagee  would  be  liable  to  account  to  the  mortgagor  either  for 
the  proceeds  of  the  sale,  or  the  value  of  the  land.^*  Some  courts 
saj  that  the  grantor  will  be  permitted  to  establish  a  defeasance  by 
parol  only  in  cases  of  fraud,  accident,  or  mistake.^*  But  most  courts 
grant  this  r^ef  whenever  necessary  to  effectuate  the  intention  of 
the  parties.^^    These  cases  are  held  not  to  be  within  the  statute  of 

IT  Brown  v.  Dean,  8  Wend.  (N.  Y.)  208;  Walton  ▼.  Cronly's  Adm*r,  14  Wend. 
(K.  Y.)  63;  Dey  y.  Dunham,  2  Johns.  Gh.  (N.  Y.)  182;  Frledley  ▼.  Hamilton,  17 
Sers.  ft  B.  (Pa.)  70. 

••  1  Jones,  Mort«.  (6th  Ed.)  |  262. 

i»  Webb  y.  Rice,  6  Hm  (N.  Y.)  219;  Gates  y.  Sutherland,  76  Mich.  231,  42 
N.  W.  1112.  Contra  in  some  states.  Tlllson  y.  Moulton,  23  111.  648;  Wilcox 
r.  Bates,  26  Wis.  465;  Plato  y.  Roe,  14  Wis.  463.  And  see  Jones,  Mortg.  (6th 
Ed.)  \  282,  note  1. 

40  McArthnr  y.  Robinson  (Mich.)  62  N.  W.  718;  Morrow  y.  Jones,  41  Neb. 
867,  60  N.  W.  360;  Dunton  y.  McGook  (Iowa)  61  N.  W.  977;  Montgomery  y. 
Beecber  (N.  J.  Ch.)  31  Aa  451;  Ahem  y.  McCarthy,  107  Cal.  382,  40  Pac  482. 
But  see  Fuller  y.  Trust  Ga,  167  Pa.  St  646,  28  Atl.  148.  Oontra,  1^  statute,  in 
some  states.  1  Stim.  Am.  St  Law,  \  1866;  1  Jones,  Mortg.  (6th  Ed.)  S|  282, 
312. 

«i  Jackson  y.  Lawrence,  117  U.  B.  679,  6  Sup.  (3t  916;  Meehan  y.  Forrester, 
62  N.  Y.  277;  Pancake  y.  Cauffman,  114  Pa.  St  118,  7  Aa  67;  Sweetzer  v. 
Atterbuiy,  100  Pa.  St  22.  But  see  Gibson  y.  Hutchins,  43  &  a  287,  21  8.  B. 
2S0. 

«>  Jackson  y.  Steyens,  108  Mass.  94;  Heister  y.  Madeira,  3  Watts  &  S.  (Pa.) 
384;  Boot  he  y.  Fleet,  80  Tex.  141,  16  S.  W.  790. 

"  Sprague  y.  Bond,  116  N.  C.  530,  20  S.  B.  799;  Green  y.  Sherrod,  105  N.  O. 
197, 10  S.  E.  986;  Washburn  y.  Merrills,  1  Day  (Conn.)  189;  Brainerd  y.  Brain- 
erd,  15  Conn.  676.     And  see  Furguson  y.  Bond,  39  W.  Va.  661,  20  S.  E.  591. 

«« 1  Jones,  Mortg.  .(6th  Ed.)  1 821;  Sanborn  y.  Sanborn  (Bilch.)  62  N.  W.  371; 
Emerson  y.  Atwater,  7  Mich.  12;  Swetland  y.  Swetland,  3  Mich.  4S2;  Klock 
T.  Walter,  70  IlL  416;  Wyukoop  y.  Ck>wing,  21  lU.  570;  Workman  y.  Greening, 
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frauds,  becatiBe  that  statnte  la  never  permitted  to  be  made  an  ia- 
Btnunent  of  fraud.**  The  test  of  the  real  character  of  the  trans- 
action  iB,  in  all  cases,  the  intention  of  the  parties.**  This  is  shown 
hj  their  acts.  For  instance,  continued  possession  by  the  mort- 
gagor,*^ and  his  payment  of  interest  and  taxes,**  the  continuance 
of  the  relation  of  debtor  and  creditor,  and  the  retention  of  the  evi- 
dence of  debt  bj  the  grantee,**  as  well  as  inadequacy  of  price,  all 
go  to  show  that  the  conTeyance  was  In  fact  a  mortgage."  On  the 
ether  hand!,  if  the  debt  is  canceled,**  and  the  mortgagee  takes  pos- 
session and  makes  improrements,  the  presumption  is  almost  con- 
clnsive  that  no  mortgage  was  intended.*  To  permit  the  establish- 
ment  of  a  parol  defeasance,  it  la  not  necessary  that  the  conveyance 
be  made  by  the  debtor,**  since'  the  grantee  may  have  porcbased  at 
a  foreclosure  or  execution  sale  on  behalf  of  the  one  daiming  to  be 
mortgagor,  and  the  purchaser  have  taken  title  in  his  own  name  for 
security."  It  may  also  be  shown  by  parol  evidence  that  an  aa- 
gignment  of  a  mortgage,  or  of  a  contract  to  purchase,  absolute  in 


116  lU.  477,  4  N.  B.  88S;  Camiibell  v.  Dearboni,  109  Mass.  130;  Horn  t. 
Keteltae,  46  N.  I.  606;  Fiedler  v.  Dorrin,  60  N.  T.  437;  RUDes  t.  BiUrf,  41 
pa.  8L  256;  Plumer  v.  Guthrie,  76  Pa.  St  441;  Bogan  v.  Walker,  1  Wis.  527; 
Wlleox  T.  Bateg,  26  Wis.  465. 

*•  Beigard  v.  McNeil,  38  111.  400;  Landers  v.  Beck,  92  lad.  49;  Moore  t. 
Wade,  8  Kan.  380;  Klein  t,  McNamara,  64  Miss.  90;  Sewell  v.  Price's  Adm'r, 
82  Ala.  tfl. 

**  Rnasell  t.  Soutbard,  12  How.  1S9;  Darat  t.  Mnrphr,  119  lU.  843.  9  N.  a 
fa87;  Workman  t.  GreenlDg,  US  lU.  477,  4  N.  B.  386;  Ingalla  t.  Atwood,  53 
lowa,  283.  5  N.  W.  160;  Lone  v.  Sbean,  1  Wend.  (N.  X.)  433;  Cole  v.  Bolard, 
22  Fa.  St.  431. 

«i  Campbell  T.  I>earbom,  100  Maaa.  130. 

41  Boocock  r.  Pblpard,  62  Hun,  614,  6  N.  T.  8(ik>.  228. 

41  Ennor  v.  TUompson,  46  111.  214. 

•0  Helm  T.  Boyd,  124  IlL  870,  16  N.  B.  86;  WllBon  t.  Patrick.  84  Iowa,  SaS. 
But  see  Story  v.  Springer,  1B5  lU.  2S,  89  N.  B.  670. 

II  Rue  T.  Dole,  107  la  27S;   Ford  v.  Irwin,  IS  OaL  117. 

•Woodworth  v.  Carman.  43  Iowa,  604. 

M  Jonrdain  v.  Fox.  90  Wis.  99,  «2  N.  W.  936;  Stoddard  v.  TWiltlng,  46  N.  T. 
627;  Carr  ▼.  Carr,  62  N.  I.  261. 

■  ■  Bran  V.  Dox,  34  N.  T.  307;  Union  MuL  Ufe  Ina.  Co.  T.  Slee,  123  lU.  57, 
12  N.  B.  643;  Pbelan  v.  Fitzpatrlck,  84  Wis.  240,  64  N.  W.  614;  Holle  t. 
Ualle^,  68  Wis.  434,  17  N.  W.  322. 
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form,  was  intended  as  mere  security.  ■*  But  In  all  cases  strict  proof 
ig  required  of  the  one  who  seeks  to  show  that  the  transaction  was  a 
mortgage."  A  judgment  creditor,  or  other  persons  succeeding  to 
the  rights  of  the  mortgagor,  may  show  the  true  character  of  the 
transaction.'*  A  parol  defeasance  may  be  extinguished  by  a  sub- 
sequent agreement'^ 

Sale  mth  Agreevnent  to  Recon/oey. 

A  sale  with  an  agreement  to  reconyey  may  be  a  mortgage,*'  or  a 
conditional  sale.'*  In  a  court  of  law  it  may  be  shown  to  be  a 
mortgage,  if  the  sale  and  the  agreement  are  executed  at  the  same 
time.**  Courts  of  equity  are  more  lenient,  and  sometimes  permit  it 
to  be  shown  that  the  transaction  was  a  mortgage,  although  the 
agreement  to  reconvey  was  executed  subsequently.**  Parol  evi- 
dence is  admissible  to  connect  the  two  instruments.**  The  circum- 
stances which  tend  to  show  that  an  absolute  conveyance  was  in  fact 
a  mortgage  would  also  show  that  a  sale  with  an  agreement  to  re- 
convey  was  a  mortgage.**    But  such  a  transaction  may  be  a  oondi- 

H  McGllntock  v.  McCllntock,  8  Brewst  (Pa.)  76;  Brlgis  v.  Rice,  180  Mass. 
50;  SmiUi  v.  Cremer,  71  111.  185. 

ift  Magnusflon  V.  Jobnson,  78  111.  156;  Case  v.  Peters,  20  Mich.  298;  Tllden  v. 
Streeter.  45  Mich.  533,  8  N.  W.  502;  Johnson  t.  Van  Velsor,  48  Mich.  208,  5  N. 
W.  265;  Pancake  v.  Canffman,  114  Pa.  St  113,  7  Atl.  67;  Lance's  Appeal,  112 
Pa.  St.  456,  4  AU.  375;   Hartley's  Appeal,  103  Pa.  St  28. 

••  Van  Buren  v.  Olmstead,  5  Paige  (N.  Y.)  9;  Judge  v.  Reese,  24  N.  J.  Bq. 
3S7;  Claik  y.  Gondit,  18  N.  J.  Eq.  35a 

IT  And  this  may  be  by  parol.    Jordan  v.  Eatz,  89  Va.  628,  16  S.  B.  806. 

••  Eeithley  y.  Wood,  151  111.  566,  38  N.  E.  149;  Helbreg  v.  Schumann,  150 
lU.  12,  37  N.  E.  99;  Shields  v.  Russell,  142  N.  Y.  290,  36  N,  B.  1061;  Rempt  v. 
Geyer  (N.  J.  Ch.)  32  Ati.  266;  Bckford  v.  Berry,  87  Tex.  415,  28  8.  V7.  937; 
Williams  v.  Chambers-Roy  Co.  (Tex.  Civ.  App.)  26  S.  W.  270;  Alderson  v. 
Gaskey  (Ky.)  24  S.  W.  629;  Nelson  v.  Atkinson,  37  Neb.  677,  56  N.  W.  813. 

»•  Blazy  V.  McLean,  77  Hun,  607,  28  N.  Y.  Supp.  286;  Stowe  v.  Banka,  123 
Mo.  672,  27  S.  W.  847;  Tygret  v.  Potter  (Ky.)  29  S.  W.  976. 

••  Murphy  v.  Calley,  1  Allen  (Mass.)  107;  Bennock  v.  Whipple,  12  Me.  846; 
McLaughlin  y.  Shepherd,  32  Me.  143.  Delivery  of  the  agreement  tx)  reconyey 
hi  escrow  Is  not  sufficient.    Bodwell  v.  Webster,  13  Pick.  (Mas£)  41L 

•1  Walker  v.  Mining  Co.,  2  Cola  89. 

•*  Preschbaker  v.  Feaman,  32  IlL  475;  Umbenhower  v.  Miller,  101  Pa.  St 
78;  Gay  v.  Hamilton,  33  (3aL  686. 

•*  1  Jones,  Mortg.  (5th  Bd.)  {{  274,  27Qw 
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tlonal  sale,  If  the  inteotioD  of  the  parties  bo  appears,  eithw  by  thdr 
express  declaratloD,  or  by  the  clrcumstanceB  of  tlie  case.**  Snch 
iDtention  is  shown  by  the  fact  that  the  debt  previouBly  doe  from 
the  grantor  is  extiDgnished,"  and  that  there  is  no  agreement  to 
pay,'*  and  by  an  a^reemeDt  that  the  grantee  may  bay  the  estate  ah- 
solntdy  after  a  certain  time."*  Nor  does  the  mere  recording  of  the 
instrument  as  a  mortgage  preyent  a  showing  that  it  was  in  fact  a 
conditional  sale.** 

Dsedof  That. 

A  deed  of  trust  in  the  nature  of  a  mortgage — that  la,  a  conrey- 
ance  of  realty  to  a  trustee  to  secure  the  payment  of  a  debt — ^is  ia 
many  states  treated  as  a  mortgage^**  The  usoal  form  of  a  deed  of 
trust  Is  a  couyeyance  to  the  trustee  to  hold  in  trust  to  reconvey  to 
the  grantor  it  the  debt  secured  is  paid;  otherwise,  to  sell  the  land 
and  ai^ly  the  [K-oceeds  to  the  payment  of  the  debt,  and  pay  tbi; 
balance  to  the  grantor.'*  Statutes  which  relate  to  mortgages  are 
held  to  include  deeds  of  trust,  without  express  mention.  "Hierefore 
they  are  subject  to  the  same  requirements  as  to  execution  and  re- 
cording." 
EjuitabU  Mortgagt. 

An  equitable  mortgage  does  not  refer  to  the  mortgage  of  an  equi- 
table interest,  but  to  instruments  having  the  effect  of  mortgages, 
which  are  recognised  only  in  equity.     An  absolute  deed  with  a  parol 

<*  Uorbacb  T.  HIU.  112  U.  S.  144,  0  Hup.  Ct.  81;  Hngbes  r.  Sbeflff,  IS  Iowa, 
335;  Davts  v.  Stouestre«t,  4  Ind.  101;  Smith  v.  (>osb7,  47  Wis.  160,  2  N.  W. 
104;   Heuley  t.  Uotallng,  41  Cal.  22. 

•  »  Rue  T.  Dole,  lOT  111.  27B;  Kraeiner  v.  Adetoberjier,  122  N,  T.  467,  2&  N.  E. 
8&e;  Bridges  v.  Llndec,  60  Iowa,  190,  14  N.  W.  217. 

<«  Bogk  T.  Gaasert,  149  C.  S.  17,  18  Sap.  Ct.  7SS;  FUgc  r.  Uono,  14  Pick. 
<Mas8.)  407;    Hanford  t.  BlesHltig,  80  III.  188. 

■  I  Baker  y.  Thraaber,  4  Denio  (N.  Y.)  493;  UacaoJer  v.  Poner,  71  N.  1. 178. 

•«  Morrison  v.  Brand,  5  Daly  (N.  Y.)  40. 

••  SblUaber  t.  Roblcson,  QT  U.  S.  68;  Soutbern  Pac  U.  Co,  t.  Doyle,  11  Ped. 
2SS;  McLbub  t.  FaM:hal,  47  Tex.  366.  The  trustee  la  the  ag«nt  of  both  pajv 
tlea,  and  bo  must  be  Impartial.  PenioBuIar  Iron  Oo.  t.  Bells,  IS  O.  O.  A.  189. 
68  Fed.  24;  Sherwood  r.  Saxton,  63  Mo.  78.  Of.  Uonn  T.  Hagwnun,  13  a  G. 
A.  239,  64  Fed.  499. 

TO  2  Jonea,  Mortg.  (Btb  Ed.)  1  1770. 

II  Woodrun  T.  Bobb,  19  Ohio.  212;  Orosby  r.  Hnston,  1  Tex.  208. 
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defeasance,  which  has  been  considered,  is  one  of  these.^'  Equitable 
mortgages  mnst  satisfy  the  same  requisites  as  to  execution  and  re- 
cording as  other  mortgages.^*  An  agreement  to  mortgage  is,  In 
equity,  treated  as  a  mortgage,  on  the  principle  that  equity  treats 
that  as  done  which  ought  to  be  done.^*  But,  to  have  this  effect, 
some  specific  property  to  be  mortgaged  must  be  designated.^'  The 
agreement,  however,  need  not  be  in  writing,  if  there  is  sufficient 
part  performance  to  satisfy  the  statute  of  frauds.^*  It  is  not  nec- 
essary that  the  estate  conveyed  by  a  mortgage  be  a  legal  one.  A 
mere  equitable  interest  may  pass  and  be  sufficient. "^^ 

An  Informal  mortgage — ^that  is,  one  inyalid  at  law  by  reason  of 
some  defect  in  execution — ^is  sometimes  made  effectiye  as  a  mortgage 
in  equity.^*  An  assignment  of  rents  as  a  security  is  regarded  as  an 
equitable  mortgage,  since  a  mortgage  of  such  rents  would  in  fact 
be  an  assignment  of  them.^'  The  same  is  true  of  a  power  to  collect 
rents.'^  Another  form  of  equitable  mortgage  Is  an  assignment  of 
a  contract  to  purchase,**  or  of  a  bond  to  convey.**  Such  assign- 
ment may  be  valid  as  a  mortgage,  even  though  the  conveyance  is 
dependent  on  the  performance  of  a  condition,**  and  the  vendor  and 

T>  1  Jones,  Mortg.  (5th  Ed.)  i  162. 

Tt  New  Vienna  Bank  v.  Johnson,  47  Ohio  St  906,  24  N.  B.  603. 

T«  See  Fetter,  Bq.  25;  Bx  parte  Howe,  1  Paige  (M.  Y.)  125;  Osgood  v.  Os- 
good, 78  Mich.  290,  44  N.  W.  325;  Ott's  Ex'x  y.  King,  8  Orat  (Ya.)  224. 

HLangley  v.  Vaughn,  10  Helsk.  (Tenn.)  553;  Adams  y.  Johnson,  41  Mlsa 
258;  Price  y.  Cutts,  20  Ga.  142. 

T<  Baker  y.  Baker,  2  a  D.  281,  49  N.  W.  1064;  Bnrdlck  y.  Jackson,  7  Hun 

(M.  Y.)  488. 

TT  Gale's  Bx'ra  y.  Morris,  29  N.  J.  Bq.  222;  New  Vienna  Bank  y.  Johnson, 
47  Ohio  St  306,  24  N.  B.  503. 

Tt  Central  TruBt  Go.  of  New  YoHl  v.  Bridges,  6  0.  a  A.  539,  57  Fed.  753; 
Gest  y.  Packwood,  39  Fed.  525;  Abbott  y.  Oodfroy*s  Heirs,  1  Mich.  179;  Lake  t. 
Doud,  10  Ohio,  415;  McQnie  y.  Peay,  58  Mo.  56;  Daggett  y.  Rankin,  81  Gal. 
322;  Atkinson  v.  Miller,  84  W.  Va.  115,  11  S.  B.  1007;  Frank  y.  Hicks  (Wyo.) 

35Pac475. 

Tt  Gest  y.  Packwood,  89  Fed.  525;  HoleU  v.  Boullard,  26  Vt  205. 

••Joseph  Smith  Go.  y.  McOulnness,  14  B.  I.  59. 

•1  Shoecraft  v.  Bloxham,  124  U.  S.  730,  8  Sup.  Gt  686;  Fitzhugh  y.  Smith, 
62  HL  486;  Brockway  v.  Wells,  1  Paige  (N.  Y.)  617;  Burrows  y.  Hoyland,  40 
Neb.  464,  58  N.  W.  947. 

•>  See  Baker  v.  Oolony,  45  Ul.  264;   Sinclair  v.  Annltage»  12  N.  J.  Bq.  174. 

It  Cords  V.  Buckley,  14  Kan.  449. 
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rendee  cannot  eubsequently  reecind  the  contract"    Eveij  mach  a» 
Bignment  carries  whateYer  interest  the  mortgagor  has.** 
Semo—D^toait  of  lUlg  Deeds. 

At  common  law,  and  at  present  in  England,  a  valid  mortgage  ma; 
be  made  by  tbe  deposit  of  title  deeda ;  the  absence  of  the  deeds,  or 
any  of  them,  being  considered  notice  to  subsequent  purchasers  that 
the  owner's  title  was  not  perfect."  This  form  of  security,  however, 
ia  recognized  in  only  a  few  of  our  states,*'  and  it  is  quite  incoasistent 
with  our  registi7  system."  A  deposit  of  title  deeds,  accompanied 
by  a  written  memorandum,  may,  however,  constitute  an  equitable 
mortgage." 
Same — Yendor'a  IdtTu 

At  common  law,  whenerer  there  la  a  conveyance  of  land,  and  the 
purchase  price  la  not  paid,  a  lien  arises  in  favor  of  the  grantor."  In 
B<mie  states  it  is  held  that  such  a  lien  does  not  exist,"  and  in  some 

•«  After  notice  to  the  vendor.    1  Jones,  Uortg.  (5th  Ed.)  1 172. 

■1  Muetilberger  t.  SchilUug  (Sup.)  3  N.  Y.  Supp.  705. 

••  1  Joneo,  Mortg.  (Dth  Ed.)  |  ITS. 

•J  Eockwell  V.  Hobby,  2  Sandf.  Ch.  {N.  I.)  9;  Jairta  t.  Dutcher.  16  Wl«.  SOT; 
Gale's  Ex'n  v.  Morris,  20  N.  J.  Eq.  222;  OFlffln  r.  Qrlfflu,  IS  M.  J.  Bq.  104; 
Hutzler  T.  FhlUtps,  26  S.  O.  136,  1  S.  B.  602;  Hackett  T.  Bej-DOlda,  4  B.  L  SU; 
First  Nat  Bank  t.  Caldwell,  4  DUl.  814,  Fed.  Gas.  No.  4,708. 

■■  1  Jonee,  Mortg.  (5tb  Ed.)  I  1S5. 

■•  Lncb's  Appeal,  44  Pa.  St.  519;  Bdwurds  v.  Tminboll,  CiO  Pa.  St.  609. 

•112  Jones,  Liens  (2d  Ed.)  1063;  Shall  t.  BlBcoe,  IS  AA.  142;  Salmon  t. 
Hoffman,  2  CaL  IBS;  Fronds  t.  Wells,  2  Colo.  660;  Wooten  v.  BeUlnger,  17 
Pla.  269;  Moabler  r.  Meek.  80  111.  T«;  Keith  r.  Homer,  32  lU.  024;  Taryan  t. 
Shriner,  26  \ai.  31M;  Gropengether  v,  t'ejerrary,  9  lows,  IGR;  Thornton  », 
Knox's  EU'r,  6  B.  Mon,  (Ky.)  74;  Carr  \.  Hobbs,  11  Md.  285;  Payne  v.  Avery, 
21  Mich.  624;  Duke  v.  Bulme,  16  Minn.  30G  (Ull.  270);  Dodge  v.  Evans,  43  Miss. 
570;  Bennett  v.  Shipley,  82  Mo.  448;  Keese  v.  KInbead,  18  Nev.  126,  1  Pac. 
ti(>7;  Herbert  v.  Scofleld,  S  N.  J.  Eq.  492;  Smith  v.  Smith,  9  Abb.  Prac.  (N.  S.) 
420;  Stafford  v.  Van  Rensselaer,  9  Cow.  (N.  Y.)  316;  Pease  v.  Kelly,  3  Or.  417; 
Kent  V.  Gerhard,  12  R.  1.  92;  Boas  v.  Whltaon,  6  Teix.  (Tenn.)  50;  Plnchaln 
V.  Collacd,  13  Tex.  833;   WlUord  v.  Beas.  26  Wis.  040. 

"  Godwin  V.  Collins,  3  Del.  Ch.  189,  amrmed  4  Houst  (Del.)  28;  Simpson  v. 
MuDdee,  3  Kan.  172;  Phllbrook  v.  Delano,  29  Me.  410;  Abrend  r.  Odi(»iie,  118 
Mass.  261;  Kdmlnster  v.  Hlgglus,  6  Neb.  265;  Wamble  v.  Battle,  3  Irod.  Eq. 
(N.  C.)  182;  Hiester  v.  Green,  48  Pa.  St  96;  Wragg  v.  Comptroller  GMtenl,  2 
Desaus.  Eq.  (S.  C.  509.  In  some  states  the  question  Is  unsettled.  Itwood 
T.  Vlnceut,  17  Con  i.  076;  Arlin  t.  Brown,  44  N.  H.  1(0. 
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it  has  been  abolighed  by  Btatute.*'  All  sabsequent  purchasen 
through  the  grantee,  who  have  notice  of  the  Hen,  take  the  land  snb- 
Ject  thereto.**  Recitals  in  the  vendor's  deed  that  the  purchase 
money  is  uni)ald,**  and  continued  possession  by  the  yendor,  are  held 
to  be  notice  to  such  purchasers.**  A  vendor's  lien  is  not  good 
against  judgment  creditors  of  the  vendee,  wltiiout  notice.**  The 
vendor  may  waive  his  lien  by  acts  which  show  an  intention  not  to 
rely  on  it  for  security.*^  Taking  the  vendee's  note  will  not  consti- 
tute a  waiver,  unless  the  note  is  negotiated.**  But  it  is  waived 
bj  taking  the  note  of  the  vendee  with  an  indorser  or  guarantor,** 
or  other  collateral  security.^**  So,  too,  it  may  be  waived  by  express 
agreement.^  *^  A  vendor's  lien  cannot  be  reserved  in  favor  of  a 
third  person  whd  has  paid  the  purchase  price,^*'  nor  in  most  state& 
does  it  pass  by  assignment.^** 

•t  1  sum.  Am.  St  Law,  i  1050. 

••  And  those  who  are  not  pnrdiaserB  f6r  value.  Beal  v.  Harrington,  116  III. 
lis,  4  N.  B.  CM;  Petry  v.  Ambroeher,  100  Ind.  510;  Strohm  v.  Good,  118  Ind. 
8Sk  14  N.  B.  901;  Webster  v.  McCullough,  61  Iowa,  496, 16  N.  W.  578;  Thomas 
T.  Bridges,  78  Mo.  530;  Butterfleld  y.  Okie,  36  N.  J.  Bq.  482. 

•«  De  Cordova  t.  Hood,  17  WaU.  1;  Daugbaday  ▼.  Paine,  6  Minn.  448  (Gil. 
804);  Willis  y.  Gay,  48  Tex.  463;  McRimmon  v.  Blartln,  14  Tex.  318. 

••  Melross  v.  Scott,  18  Ind.  250. 

••AUen  y.  Loring,  34  Iowa,  499;  Webb  y.  Robinaon,  14  Ga.  216;  Gann  y. 
Gbester,  5  Yerg.  (Tenn.)  205;  Adams  v.  Bucbanan,  49  Mo.  64;  Bayley  y.  Green- 
leaf.  7  Wbeat.  46;  Hulett  y.  Whipple,  58  Barb.  (N.  Y.)  224;  Johnson  y.  Caw- 
thom,  1  Dev.  &  B.  Eq.  (N.  C.)  32.  But  see  Poe  y.  Pazton's  Heirs,  26  W.  Va. 
eOT;  LiBsa  y.  Posey,  64  Miss.  352,  1  South.  500;  Lewis  y.  Gaperton's  Bx'r,  8 
Orat  (Va.)  148;   Bowman  y.  Faw,  5  Lea  (Tenn.)  472. 

•7  Moshier  y.  Meek,  80  111.  79;   Perry  y.  Grant,  10  R.  L  884. 

••  White  y.  WUliams,  1  Paige  (N.  Y.)  502;  Garson  y.  Green,  1  Johns.  Oh.  (N. 
Y.)  306;  Warren  y.  Fenn,  28  Barb.  (N.  Y.)  833;  Aldridge  y.  Dunn,  7  Blackf. 
and.)  249;   Baum  y.  Grigsby,  21  CaL  173. 

••  Has^tine  y.  Moore,  21  Hun  (N.  Y.)  855;  Durette  y.  Brigga,  47  Mo.  856; 
Haskell  y.  Scott,  56  Ind.  564. 

»••  OrrldL  V.  Durham,  79  Mo.  174;  Ayery  y.  Claric,  87  CaL  619,  25  Pac  919; 
Bout  y.  Waterman,  12  CaL  301. 

101  Donoyan  y.  Donoyan,  85  Mich.  63»  48  N.  W.  163;  McCarty  y.  Williams^ 
09  Ala.  174;   WiUIams  y.  McCarty,  74  Ala.  295. 

i»s  Crane  y.  Caldwell,  14  lU.  468;  Nottes'  Appeal,  45  Pa.  St  861;  Brown  y. 
Badd,  2  Ind.  442.  But  see  Nichols  y.  Gloyer,  41  Ind.  24;  Hamilton  y.  Gilbert, 
1  HeMk.  (Tfenn.)  680. 

1*8  Baum  y.  Grigsby,  21  CaL  172;   Webb  y.  Bobinaon,  14  Ga.  216;  Keith  y. 
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8am»—VmdM^8  Lien. 

A  vendee  also  has  a  lien  before  be  acquires  posaeesion  for  the 
amoant  he  has  advanced. ">*  A  sabseqamt  grantee  of  the  vendor 
lakes  the  land  subject  to  this  lien,  if  he  ha*  notice  of  it'**  "Rm 
fendee,  after  notice  of  a  conveyance  by  the  vendor,  mnst  pay  the 
balance  of  the  parchase  price  to  the  second  vendee,  who  le  in  tact 
an  assignor  of  the  vendor's  rights;  but  if  the  vendee  has  no  notice 
of  sach  assignment,  and  pays  the  purchase  price  to  the  vendor,  he 
is  protected.***  1%e  other  incidents  of  the  rendee*!  Uen  aie  pnio- 
tlcully  the  same  as  of  the  vendor's  lien.*** 

aiOHTB  Ain>  UABZUTIBS  OF  HOBTGAOOB  AND  HOBTGA- 

116.  The  rights  and  UabllltieB  of  mortgragor  and  mortga- 
gee will  be  oonsidered  under  the  following  lieadfl; 

(a)  Nature  of  mortgagor's  estates  (p.  195). 

(b)  Possession  of  mortgaged  premises  Q>.  196). 
(0)  Insurance  on  mortgaged  premises  (p.  197). 

(d)  Acoountlng  by  the  mortgagee  (p.  199). 

(e)  Subrogation  (p.  208). 

aorner,  8S  IlL  624;  Carpenter  t.  Mltcbell,  M  lU.  126;  Hammood  v.  Peytoti. 
M  MlDD.  R29.  27  K.  W.  72;  WUt«  t.  WUUams,  1  False  (N.  Y.)  602;  FInt  Nat 
Bank  of  Salem  v.  Salem  Capital  Ploni^Mllla  Co..  S8  Fed.  88;  Thaipe  v.  Don- 
lap,  4  H»lilc  (Tenn.)  674.  But  aee  CarltoD  v.  Bw^ner,  28  AA.  66;  DIxod  t. 
Dixon,  1  Md.  Cb.  220;  and,  cimtra.  Weaver  t.  Brown.  87  Ala.  033,  6  South. 
e&4;  HoDore'B  Ex'r  ▼.  BabeweU,  e  B.  Uon.  (K7-]  67;  Sloaa  v.  Campbell,  71 
Mo.  397;  Cannon  v.  McDaoIel,  46  Tex.  SOS:  Board  v.  Wllaon.  34  W.  Ta.  eoe. 
12  S.  B.  778. 

io«  Lane  v.  Ludlow,  6  Paige  (N.  Y.)  SIQ  Dote;  Wlckman  t.  Bobina(»i,  14  Wla. 
635;  Small  T.  Small,  16  &  C.  64;  Cooper  v.  Hrarltt,  80  Ark.  687;  Stewart  ▼. 
Wood,  63  Uo.  2S2;  Oalbraltb  v.  Reeves,  82  Tex.  807,  18  S.  W.  406. 

ID*  Clark  V.  Jacobs,  G6  How.  Piac  <N.  Y.)  516;  Shlrler  T.  SbUier.  7  Bladf. 
and.)  452;  Stewart  v.  Wood.  S3  Uo.  262. 

"•  BoM  T.  Watson.  10  B.  L.  Caa.  672. 

iDi  Payne  v.  Atterburj,  Har.  iMlcb.)  414;  Anderaon  v.  Spencer,  SI  ICm. 
fiSB;  Uackretta  v.  Brnunons.  IS  Ves.  S4S;  Borseas  v.  Wbeate,  1  W.  BL  isa 
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SAME-^KATUBE  OF  MOBTGAQOB'S  ESTATB. 

116.  The  mortgagror  is  owner  of  the  mortgaged  premises, 
as  to  all  persons  except  the  mortgagee. 

As  stated  in  the  black-letter  text,  the  mortgagor  is  owner  of  the 
estate,  as  to  all  persons  except  the  mortgage f^.^^*  The  mortgagor 
or  his  assignees  do  not  hold  adversely  to  the  mortgagee/^*  and  are 
estopped  to  deny  the  validity  of  the  mortgage.*  *•  The  mortgagor 
mav  disseise  the  mortgagee  by  repudiating  the  mortgage,  and  hold 
adyersely  from  that  tlma***  A  disseisin  of  the  mortgagor  is  a 
disaeisln  of  the  mortgagee  also.^**  All  improvements  made  by  the 
mortgagor  inure  to  the  benefit  of  the  mortgagee.***  The  mort- 
gagor must  pay  taxes  on  the  mortgaged  land,***  and  he  will  be  en- 
joined from  committing  any  waste  which  would  impair  the  mort- 
gage security,  such  as  cutting  timber  or  removing  buildings.**' 
Such  an  injunction  may  be  obtained  by  a  surety  of  the  mortgagor.*** 
The  same  remedy  is  provided  against  the  grantees  of  the  mort- 
gagor.**^   A  mortgagor  in  possession  is  entitled  to  reasonable  esto- 

!••  Turner  Coal  Co.  v.  Glover,  101  Ala.  280,  18  South.  47a  The  mortgagor 
may  sne  for  Injuries  to  the  mortgaged  premises,  whether  In  possession  or  not. 
Fiankenthal  v.  Mayer,  &4  111.  App.  160;  Heitkamp  y.  Granite  Co.,  58  Mo.  App. 
244;  Atwood  V.  Pulp  Co.,  85  Me.  379,  27  Ati.  268. 

io«  Wrtght  ▼.  Sperry,  25  Wis.  617;  Seeley  v.  Manning,  87  Wis.  574;  Doyle 
7.  Meilen,  15  R.  I.  523,  8  Atl.  709. 

iioSkeltoii  y.  Scott,  18  Hun  (N.  Y.)  876;  Fisher  y.  Mllmine,  94  lU.  328; 
Eemgood  v.  Davis,  21  S.  C.  183. 

m  Benton  Co.  v.  Czarllnsky,  101  Mo.  276,  14  S.  W.  114;  Jamison  y.  Perry, 
88  Iowa,  14.     Contra,  Hunt  v.  Hunt,  14  Pick.  (Mass.)  374. 

Ill  Polgnand  v.  Smith,  8  PldL.  (Mass.)  272. 

us  lyj  y.  Yancey,  129  Mo.  601,  81  8.  W.  937.  And  see  Malone  v.  Roy,  107 
Oil.  61S»  40  Pac.  1040. 

114  Mann  v.  Mann,  49  UL  App.  472;  Mutual  Life  Ins.  Co.  of  New  York  y. 
Newell,  78  Hon,  293.  28  N.  Y.  Supp.  918.  Cf.  Wood  v.  Armour,  88  Wis.  488, 
60  N.  W.  791;   Raymond  y.  Palmer,  47  La.  Ann.  786,  17  South.  312. 

"•Palrbank  v.  Cud  worth,  33  Wis.  368;  Scott  v.  Webster,  50  Wis.  68,  6  N. 
N.  863;  Dorr  v.  Dudderar.  88  111.  107;  Vomer  v.  Betz.  46  N.  J.  Bq.  266,  19  Atl. 
206;  Adams  t.  Gorriston,  7  Minn.  456  (GIL  366).  And  see,  as  to  the  abandon- 
ment cf  an  easement,  Duval  v.  Becker,  81  Md.  637,  32  AtL  806. 

ii«  Johnson  v.  White,  11  Barb.  (N.  Y.)  194. 

UT  Coker  v.  WhlUock,  54  Ala.  180. 
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vers,"*  and  the  mortgagee  has  no  claim  on  the  crops  raised  by  him."* 
He  is  not,  however,  entitled  to  emblements,  as  when  the  mortgagee, 
being  entitled  to  poBsession,  enters  on  the  mortgagor  before  bar 
rest.***  A  tenant  of  the  mortgagor  onder  a  lease  ezecnted  sabse- 
qn^itl;  to  the  mortgage  la  in  the  same  position,  and,  when  ejected 
hj  the  mortgagee,  is  not  entitled  to  the  crops  planted  by  him.*** 


BAMB— P0BSES8I01T  OF  HOBTQAQBD  FBE1IX8E& 

117.  The  mortgagea  ia  entitled  to  poSBeasioii,  nnlesa  It  U 
otherwise  proTided: 

(a)  By  statute,  as  in  many  states. 

(b)  By  agreement  of  the  parties,  whloh  nu^  be  either; 

(1)  Express,  or 
(3)  Implied. 

The  mortgagor  ia  entitled  to  poaaeeBlon  against  eveiy  one  except 
the  mortgagee  and  those  claiming  nnder  him."*  Bet  at  common 
law  the  mortgagee  may  take  possession  at  any  time.^"  Now,  how- 
erer,  the  mortgagor  usnally  remains  in  possession;  at  least,  until 
breach  at  condition.  Tbis  is  due  to  statutory  enactments  in  many 
fltatea'**    And  wbere  there  is  no  statute  it  Is  usually  provided  in 

"•  Hapgood  V.  Blood,  11  Gray  (Mass.)  400;  Wright  t.  Lake,  80  VL  206;  Jnd. 
klm  Y.  Woodman.  81  Me.  BCl,  17  AtL  298. 

i»  Woodward  t.  Pickett,  S  Orar  (Maaa.)  617;  Allen  t.  BideAln.  62  Wla. 
627,  22  N.  W.  842;  Tobey  t.  B«ed,  6  Conn.  216.  Bnt  aee  Coor  t.  Smith,  101  N. 
C.  261.  7  8.  E.  669. 

iiDDownard  t.  UrofT,  40  Iowa.  597;  OUlett  t.  Balcom,  6  Barb.  (N.  Y.>  371; 
UUman  v.  WUls,  66  Me.  273. 

Ill  Jones  r.  Thomas.  8  Blackf.  (Ind.)  ^a 

111  BucklDs  T.  Straw.  34  M&  l«6;  SUnaon  t.  Rosa,  61  Me.  606;  BUlaoD  t. 
Daniels,  11  N.  H.  274;  Doe  v.  McLoaker,  1  Ala.  708;  Bartlett  t.  Borden,  13 
Bush  {Kj.)  45. 

1"  Smith  V.  Shuler,  12  Berg.  &  R.  (Pa.)  240;  Yoongman  t.  Bollioad  Co.,  6S 
Pa.  St.  278;  Barrett  t.  Hlnckler,  124  111.  82,  14  N.  B.  863;  Mershon  v.  Caatree 
(N.  J.  Sup.)  31  AH.  602.  And  see  Springer  v.  Lehman.  60  IlL  App.  139; 
BniDdage  r.  AssocUtlon,  11  Wash.  St.  277,  39  Fac.  66&  d.,  however,  Ar- 
mour Pack.  Co.  T.  Wolff,  69  Mo.  App.  665. 

II*  See  1  sum.  Am.  St  Law.  a  1SS2,  1883.  And  see  Michigan  Tmst  Ca  t. 
lAnsing  Lumber  Co.,  103  Mich.  392.  61  N.  W.  668;  OuUen  r.  Trust  Co„  60 
MUu.  6,  61  N.  W.  Sia. 
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the  mortgage  that  the  mortgagor  shall  retain  the  posseBsion.  The 
agreement  as  to  possession  may  be  contained  in  a  separate  instra- 
ment  The  intention  of  the  parties  that  the  mortgagor  shall  retain 
possession  may  often  be  implied  from  the  terms  of  the  mortgage; 
for  instance,  where  there  is  provision  that  the  mortgagor  shall  cul- 
tivate the  farm  mortgaged,  and  give  one-half  the  crops  to  the  mort- 
gagee, to  be  applied  in  payment  of  the  debt***  But  by  remaining 
in  possession  after  the  execution  of  the  mortgage  the  mortgagor 
does  not  acquire  a  right  to  continue  in  possession."*  When  the 
mortgagor  is  rightfully  in  possession,  he  may  bring  any  possessory 
action  for  the  protection  of  the  estate."T  He  need  not  pay  rent  to 
the  mortgagee,  even  in  states  where  the  latter  is  considered  the  own- 
ff  of  the  legal  title.*" 

SAME— INSUBANOE  ON  MOBTQAGED  PBEMI8E& 

118.  The  mortgagror  and  the  mortgagee  each  have  an  In- 
surable interest  in  the  mortgaged  premises. 

Both  the  mortgagor  and  the  mortgagee  have  an  insurable  inter- 
est in  the  mortgaged  premises.  The  mortgagor  may  insure  them  to 
their  full  talue.*'*  His  insurable  interest  continues,  after  a  sale  of 
his  equity  of  redemption  on  execution,  until  his  right  to  redeem 
from  such  sale  is  barredL^*^  If  he  has  assigned  the  equity  of  re- 
demption, and  his  grantee  has  assumed  the  mortgage  note,  he  still 
has  an  insurable  interest,  since  he  remains  liable  on  the  mortgage 
note  as  a  surety.^*^  A  covenant  is  usually  inserted  in  the  mortgage 
that  the  mortgagor  shall  keep  the  premises  insured  for  the  benefit 

Its  Flagg  V.  Flagg,  11  Pldk.  (Biass.)  476.  And  see  Hartshorn  v.  Hubbard,  2 
N.  H.  463;  Flanders  v.  Lamphear,  9  N.  H.  201;  Lamb  v.  Fo8B»  21  Me.  240. 

lit  Wakemmn  v.  Banks,  2  Coon.  446. 

i>7  Mone  V.  Whltcher,  64  N.  H.  680, 16  AtL  217;  Great  Falls  Oo.  v.  Worster, 
16N.  H.412. 

"•  1  Jone%  ICortg.  (6th  Bd.)  i  eiO. 

it»  insimiice  Co.  v.  Stinaon,  103  U.  8.  26;  Carpenter  v.  Insurance  Co.,  16 
Pet  496;  Stephens  v.  Insurance  Co.,  48  IlL  327;  IlUnols  Flie  Ins.  Ca  v.  atan- 
ton,  67  m.  854. 

180  strong  V.  Insurance  Ca,  10  Pick.  (Masa)  40l 

isi  Waring  V.  Loder,  63  N.  T.  681. 
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of  the  mortgagee.  In  such  cnae,  if  the  mortgagor  should  iasnre  in 
tuB  own  name,  the  mortgagee  has  a  licD  on  the  insurance  money,"* 
but  not  unless  ttiere  ia  such  covenant.**'  When  the  mortgagor  in- 
sures for  the  benefit  of  the  mortgagee,  anything  wtiich  makes  the 
policy  void  as  to  the  mortgagor  makes  it  void  as  to  the  mortgagee, 
iinless  there  be  a  provision  in  the  policy  to  the  contrary."*  The 
mortgagor  cannot  bind  the  mortgagee,  for  whose  benefit  he  has 
talien  insurance,  by  a  rdease  or  adjustment.'*'  In  case  of  a  loss 
under  such  a  policy,  the  mortgagee  must  apply  the  insurance  money 
to  the  mortgage  debt,  if  it  be  due,'"  If  it  is  not  due,  such  applica- 
tion cannot  be  made  without  the  consent  of  the  mortgagor.*"  A 
provision  in  the  policy  of  insurance  forbidding  alienation  by  the 
dM-ner  is  not  broken  by  a  mortgage  of  the  premises  until  the  mort- 
gage Is  foreclosed.'*'  Such  a  mortgage  is,  however,  a  breach  of  a 
(covenant  against  change  of  ownership.'** 

"Hie  mortgagee  may  also  Insure,  and  it  wUl  not  constitute  double 
insurance.'"    The  mortgagee  has  an  insurable  interest  equal  to 

i»»  Wheeler  v.  InBurance  Co..  101  U.  S.  439;  In  re  Sands  Ale  Brewing  Co.. 
S  BlBB.  17D,  Fed.  Cos.  No.  12,807;  Cromwell  v.  Insurance  Co.,  44  N.  X.  43: 
Wanengel  v.  Sctiuia,  11  MIbc.  Rep.  166.  32  N.  Y.  Supp.  91;  Carter  v.  Insor- 
uice  Oo.,  8  Paige  (N.  T.)  4S7;  Miller  t.  Aldrlch,  81  Mlcli.  408;  Ames  v.  Rlcb- 
iirdson,  29  Mlna.  330, 13  N.  W.  137. 

!■>  Carter  v.  Insurance  Co.,  8  Paige  (N.  Y.)  437;  Columbia  las.  Co.  of 
Alexandria  v.  Lawrence,  10  Pet.  507;  McDonald  v.  Black,  20  Oblo,  ISi;  Ryan 
V.  Adamson,  67  Iowa,  80,  10  N.  W.  287;  Plimpton  v,  losonince  Co.,  43  VL  497; 
Nichols  T.  Baxter,  e  B.  I.  491. 

!■«  Springfield  Fire  &  Marine  Ins.  Co.  t.  Allen,  4S  N.  X.  SSa. 

lit  Hasard  v.  Draper,  7  Allen  (Mass.)  267. 

ii«  Waring  V.  Loder.  53  K.  Y.  681. 

i»T  Fergus  v.  Wllmarth,  117  ItL  642,  7  N.  E.  608;  Gordon  v.  Bank,  116  Mass. 


lit  Powers  V.  Insurance  Co.,  186  Mass.  108;  Judge  v.  Inaurance  Co.,  182 
Mass.  621;  Conover  v.  Insurance  Co.,  B  Dcnlo  (N.  Y.)  264;  Aurora  Fire  Ins. 
Co.  V.  Bdd;,  66  111.  218;  Hartford  Fire  Ins.  Co.  v.  Walsh.  64  IlL  164;  L07  T. 
Insurance  Co..  24  Minn.  816.  Otherwise  In  some  states  when  the  mortgage 
Is  by  deed  absolute.  Western  MaasachuBctta  Ina.  Co.  t.  RIker,  10  Mich.  279. 
And  see  Foote  j.  Insurance  Co.,  119  Mass.  269;  Tomllnson  v.  Inaturance  Co. 
47  Me.  23SL 

'■■Edmsnds  v.  insurance  Co.,  1  Allen  (Mass.)  311. 

>*»  Carpenter  v.  Insurance  Co.,  IG  Pet.  W6;  Westchester  Fire  Ins.  Co.  t. 
Poster.  90  111.  121;  Aetna  Fire  Ins.  Co.  v.  Tjler.  16  Wend.  (S.  Y.)  385.    So  a 
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the  amount  of  his  lien,  if  that  does  not  exceed  the  yalae  of  the  mort- 
gaged property.^*^  This  interest  continues  after  an  assignment  of 
the  mortgage  and  the  mortgage  debt,  if  he  is  liable  to  the  assignee, 
as  bj  an  indorsement  of  the  note.^**  If  the  mortgagee  insures,  he 
cannot  charge  the  premiums  paid  to  the  mortgagor,^**  unless  the 
latter  has  corenanted  to  insure,  and  has  failed  to  do  so;  ^^^  nor  can 
he  charge  the  premiums  to  the  mortgagor,  when  he  insures  only  his 
own  interest.***  When  the  insurance  is  of  the  mortgagee's  inter- 
est, the  loss  is  xmyable,  whether  the  property  remaining  is  sufficient 
security  for  the  mortgage  debt  or  not.***  But  the  insurer  is  subro- 
gated to  the  rights  of  the  mortgagee,  to  the  amount  of  the  loss.**^ 
In  such  case  the  insurance,  of  course,  is  of  no  benefit  to  the  mort- 
gagor.*** When  the  insurance  is  in  the  name  of  the  mortgagor,  or 
is  taken  out  by  him  for  the  benefit  of  the  mortgagee,  the  insurer  has 
no  right  to  subrogation.*** 

8AMB— AOOOUKTING  BY  THB  MOBTGAGBB. 

119.  A  mortgagee,  or  his  assignee,  in  possession,    must 

aooount  to  the  mortgagor. 

120.  DEBITS — ^He  Is  liable  for  the  rents  and  profits  of  the 

land,  and  for  damages  caused  by  waste  (p.  200). 

truitee  under  a  deed  of  trust  has  an  insurable  Interest  Dick  t.  Insurance 
G(K.  81  Mo.  lOS. 

141  Excelsior  Fire  Ins.  Go.  t.  Royal  Ins.  Co.,  00  N.  T.  843;  Sussex  Oo.  Mnt 
Ins.  Oo.  ▼.  Woodmff,  26  N.  J.  Law,  041. 

141  Williams  ▼.  Insurance  Go.,  107  Mass.  877. 

i«s  Faure  t.  Winans,  Hopk.  GIl  (N.  1^.)  28a 

i««  Fowley  t.  Palmer,  0  Gray  (Mass.)  048;  Oarza  t.  Inyestment  Co.  fTez. 
av.  App.)  27  a  W.  1090. 

i«»  1  Jones,  Mortg.  (Oth  Bd.)  t  414. 

i«*  Eemochan  y.  Insurance  Co.,  17  N.  Y.  428,  480;  Excelsior  Fire  Ins.  Co. 
T.  Boyal  Ins.  Co.,  55  N.  T.  843. 

14T  Norwich  Fire  Ins.  Co.  t.  Boomer,  02  111.  442;  Foster  ▼.  Van  Reed,  TO 
N.  Y.  20;  Bound  Brook  Mut  Fire  Ins.  Ass'n  y.  Nelson,  41  N.  J.  Bq.  480,  0 
▲tL  G90;  Concord  Union  Mut  Fire  Ins.  Co.  v.  Woodbury,  40  Me.  447. 

i«tWliite  y.  Brown,  2  Gush.  (Mass.)  412;  Ely  y.  Ely,  80  m.  082;  Stinch- 
field  T.  MUliken,  71  Me.  007. 

i4t  Cone  y.  Insurance  Co.,  00  N.  Y.  819. 
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18L  CREDITS— He  Ib  to  be  credited  with  amounts  paid 
for  repairs  and  reasonable  Improvements,  tiie  ex- 
pense  of  collecting  the  rents,  taxes  paid,  and  sums 
expended  in  removing  Incumbrances  and  in  pro- 
tecting t^e  property  (p.  201). 

12S.  AlonjAIj  RESTS— In  computing  the  account,  rests 
are  made  whenever,  at  the  end  of  an  interest  pe- 
riod, the  net  debits  exceed  the  interest  due  (p.  202). 

When  the  mortgagee  is  in  possession,  he  muat  account  for  the 
rents  and  profits  received,  and  apply  them  to  the  redaction  of  the 
mortgage  debt'"  The  remedy  of  accounting  can  be  had  onlj  in 
equity.'"  The  mortgagor  is  not  entitled  to  an  accounting  onless  lie 
redeems  the  mortgage,  or  on  foreclosure.'"  A  junior  mortgagee  who 
redeems  a  prior  mortgage  is  entitled  to  an  accounting  from  the  prior 
mortgagee,  if  he  has  been  in  possession.'**  An  assignee  of  the 
mortgagee,  who  takes  possession,  must  account,"*  and  an  account- 
ing can  be  compelled  by  the  assignee  of  the  mortgagor.'** 

The  mortgagee  is  chai^eable  with  whatever  he  has  collected  aa 
rents  and  profits  of  the  mortgaged  premisae,*'*  or  what  he  shoold 
have  received  if  he  had  managed  the  estate  as  a  prudent  owner.**^ 

i*a  Reltenbauffh  v.  Lndwlck,  31  Pa.  SL  131;  Cbapman  v.  Porto-,  68  N.  1. 
176;  Dawson  t.  Drake.  80  N.  J.  Eq.  601;  BooDev  t.  Oraiy,  U  DI.  App.  213; 
Wood  T.  Wbelen,  93  111.  IBS;  Byera  r.  Bren,  69  Hlch.  698,  32  N.  W.  831. 
But  be  must  bold  as  mortgagee.  Daniel  v.  Cok«r,  70  Ala.  260;  Xoons  t. 
Omobuudro,  69  Md.  424,  16  AtL  120;  Ajera  t.  Staler  (N.  J.  Cb.)  IS  AtL  lOM. 

1(1  Hubbell  V.  MouIboo,  DS  N.  X.  22S;  DaJler  T.  Abbott.  40  Arlc  375;  Farrla 
«.  BoostOQ,  78  Ala.  2S0. 

)•■  Weeks  T.  Tbomas,  21  Ue.  46S:  Farrla  v.  Houaton,  7S  Ala.  2S(X 

i««  UaelteU  t.  Vlqneeney,  122  lad.  244.  23  N.  E.  781. 

let  Strang  t.  AUen.  44  UL  43B. 

It'  Ruckman  v.  Astor.  0  Paige  (N.  Z.)  617;  OelitoD  t.  Tbompaon.  88  VA. 

1"  Peugb  r.  DarlB,  118  U.  S.  fi«!,  B  Sup.  Ot  6BZ;  StraDC  t.  Allen,  M  UL 
<i»\  Donobue  r.  Chase,  138  Maes.  407,  2  N.  B.  84;  Brown  t.  Bank,  148  Uaa^ 
800,  10  a.  E.  382;  Van  Buren  t.  Olmstead.  B  Paige  (N.  T.)  6;  Walsh  v.  Inani^ 
Alice  Co.,  18  Abb.  Prac.  (N.  Y.)  33. 

tiT  Harper  v.  Bl;,  70  111.  581;  Bngleman  Tranap.  Co.  v,  LongweU,  48  VtA. 
12S:  Montague  t.  Railroad,  124  Mass.  2^ 
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He  maj  be  liable  for  rents  which  he  has  not  actually  recelyed,  by 
reason  of  his  negligence  in  leasing  to  an  insolvent  tenant,  or  by  em- 
plojing  an  incompetent  agent.  ^'^^  A  grantee  under  an  absolute 
deed  which  is  shown  to  be  a  mortgage  is  chargeable  only  with  the 
reasonable  value  of  the  use  of  the  property.*  ••  If  the  mortgagee 
himself  occupies  the  premises,  he  must  credit  the  mortgagor  with 
an  amount  equal  to  their  fair  rental  value.**®  The  damages  for  any 
waste  committed  while  the  mortgagee  is  in  possession  will  be  cred- 
ited on  the  mortgage  debt.^"*  The  mortgagee  may  cut  wood  or 
work  a  mine  on  the  mortgaged  premises,  if  such  is  a  proper  mode 
of  enjoying  the  profits  of  the  estate.***  If  he  does  so,  the  profits 
most  be  accounted  for. 

Credits. 

A  mortgagee  in  possession  must  make  necessary  repairs,***  and  he 
will  be  allowed,  in  his  accounting,  to  charge  for  any  repairs  made 
by  him  which  are  reasonable.**^  He  is  also  allowed  the  expense 
of  any  Improvements  which  are  proper  for  the  enjoyment  of  the 
premises,  but  not  for  mere  ornamental  improvements.***  On  the 
other  hand,  he  Is  not  chai^able  with  an  increased  rental  value  due 
to  improvements  made  by  him  with  which  he  is  not  credited.*** 

»•  Miner  V.  Llncohi*  6  Gray  (Mass.)  606;  Qreer  v.  Tomer,  86  Ark.  17. 

!••  Harper's  Appeal,  64  Pa.  St.  815;  Morrow  v.  JoneB,  41  Neb.  867,  60  N. 
W.  969.  Or  with  what  he  has  actually  received,  if  he  has  not  occupied  per- 
Bonally.    Morris  y.  Budlong,  78  N.  T.  543. 

Ko  Montgomery  v.  Ghadwlck,  7  Iowa,  114;  Holablrd  v.  Burr,  17  Conn.  006; 
Sanders  v.  Wilson,  34  Vt  8ia 

Ki  Onderdonk  v.  Oray,  19  N.  J.  Bq.  60;  Daniel  v.  Coker,  70  Ala.  26a  Cf. 
Waiting  ▼.  Adams,  66  Vt.  679,  30  Atl.  32. 

i«s  Irwin  V.  Davidson,  8  Ired.  Eq.  (N.  O.)  311;  MlUeU  v.  Davey,  81  Beav. 
470. 

!••  Bamett  v.  Nelson,  04  Iowa,  41,  6  N.  W.  49;  Dozler  v.  Mitchell,  60  Ala. 
6U. 

!•«  MiUer  V.  Gurry,  124  Ind.  48,  24  N.  B.  219,  874;  Hlcklln  v.  Marco,  46  Fed. 
4SA;  Sparhawk  v.  Wills,  0  Oray  (Mass.)  423;  Woodward  v.  Phillips,  14  Oray 
(Mass.)  182;  Malone  v.  Roy,  107  CaL  018,  40  Pac  1040. 

!•»  Harper's  Appeal,  64  Pa.  St  315;  Rowell  v.  Jewett,  78  Me.  860.  And 
see  American  Button-Hole,  Overseamlng  &  Sewlng-Mach.  Co.  v.  Burlington 
Mnt  Loan  Ass'n,  68  Iowa,  326,  27  N.  W.  271;  Mlckles  v.  Dlllaye,  17  N.  Y.  80. 

!••  Hagthorp  v.  Hook's  Adm'ra,  1  OUl  &  J.  (Md.)  270;  Bell  v.  Mayor,  ^tc^ 
10  Paige  (N.  Y.)  49. 
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When  a  mortgagee  Is  in  poeaesBion  under  a  mistaken  belief  that  he 
has  absolute  title,  lie  wlU  be  allowed  compensation  for  all  imiffore- 
ments  erected.'"  The  general  rule  is  that  the  mortgaf^  can  cbln, 
no  compensation  for  his  own  seryices  in  the  management  of  lue 
estate.*"  But  in  some  states  he  is  now  allowed  a  commission  for 
collecting  the  rents."'  He  may  employ  an  agent  to  manage  the 
property,  when  necessary. ' ' "  The  principal  diBbnrsements  for 
which  he  may  be  credited  are  taxes  and  assessments;'^'  moner 
paid  in  discharging  a  prior  incumbrance,"*  or  otherwise  protecting 
the  title; "'  and  expenses  in  preseiTing  the  property,  snch  as  em- 
ploying a  watchman."*  He  may  charge  for  counsel  fees  necessarily 
expended  in  collecting  the  renta"* 

Annval  lieaU. 

Whenever  the  rents  and  profits  are  more  than  the  wtipnnl  inter 
est,  a  rest  Is  made;  tliat  is,  the  net  amount  of  rents  and  profits  in 
excess  of  the  lnt««Bt  is  deducted  from  the  mortgage  debt,  and  from 
tlmt  time  interest  is  computed  only  upon  the  balance.'"  If,  at  the 
end  of  any  Interest  period,  the  rents  and  profits  are  less  than  the 


KT  Miner  r.  Beekman,  SO  N.  T.  837;  Bobeita  t.  riemlng,  OS  lU.  106;  UlDard 
▼.  TniBZ.  73  Mich.  381.  41  N.  W.  32S;  Hadle?  t.  Stewart,  69  WIb.  4S1,  37  N. 
W.  840;  Bacon  v.  Oottrell.  13  Ulnn.  194  <GIL  18%;  Trooat  t.  Darls,  81  lod.  34. 

lai  Eaton  T.  SlmondB,  14  Pick.  (Mass.)  98;  Clark  t.  Smltb,  1  N.  J.  Bq.  121; 
Elmer  t.  Loper,  25  N.  J.  Eq.  476. 

ie*2  Jones,  Mortg.  (5tb  Ed.)  |  1133. 

ITS  DavtB  T.  Dend;,  3  Madd.  170;  Harper  t.  EIr,  70  111.  681. 

"1  Harper  t.  Ely.  70  lU.  581;  Doole;  t.  Potter,  146  Maaa.  148,  16  N.  E. 
480;  Sideoberg  t.  BI7.  UO  N.  T.  257;  Ooocb  *.  Botta,  110  Mo.  419.  SO  S.  W. 
1012;  Savmgs  ft  Loan  80c.  t.  Burnett,  loe  Cat  614.  89  Pac  922. 

Ill  McCormlck  t.  Knox.  106  U.  S.  122;  Davis  t.  Bean,  U4  Haw.  SSO;  Corn- 
stock  T.  Mlcbael,  17  Neb.  288,  22  N.  W.  549;  Fltcb  t.  StaUings,  6  Colo.  App. 
106.  33  Pac.  393. 

^i*Hugbee  v.  Johnson,  38  Ark.  285. 

II*  Johnson  v.  Hosford,  110  Ind.  572,  10  N.  B.  40T. 

IT*  Hubbard  v.  Shaw.  12  Allen  (Mus.)  120. 

til  Van  Vronker  r.  Bastman,  7  Mete  (Maaa.)  107;  Beed  t.  Beed,  10  Pl^. 
<Maa8.)  398;  Gladding  t.  Warner,  36  Vt  64;  Blnm  t.  Mltchdl,  OS  Ala.  6SB; 
Jencks  r.  Alexander,  11  Paige  (N.  10  819.    And  sm  Adama  t.  Sarni.  76 
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interest  charged,  no  rest  is  made,  bat  the  account  continues  until 
the  rents  and  profits  due  exceed  the  interest^^^ 

SAME^SUBBOGATIOK. 

128.  Whenever  one  not  primarily  liable  for  fhe  mortgage 
debt  pays  it  to  protect  his  own  rights,  he  is  sub- 
stituted In  equity  in  place  of  the  mortgagee,  and 
may  enforce  against  the  person  primarily  liable  all 
the  securities  held  by  the  mortgagee.  This  is  called 
**  subrogation." 

124.  The  persons  entitled  to  a  deceased  mortgagor's  realty 
can  compel  the  mortgage  debt  to  be  paid  out  of  his 
personal  property  (p.  204). 

Subrogation. 

Snbrogation  is  a  method  of  enforcing  payment  against  one  ulti- 
mately liable  on  a  mortgage  debt^^*  In  effect,  it  is  an  assignment 
of  the  creditor's  mortgage  and  other  securities  to  the  one  paying  the 
debt.*^*  Snbrogation  does  not  arise  when  part  only  of  the  mort- 
gage debt  is  paid.^'®  It  can  be  claimed  only  in  favor  of  one  who 
has  paid  a  mortgage  debt  not  his  duty  to  pay.^**  A  mere  volunteer 
cannot  invoke  the  aid  of  subrogation.  He  must  have  paid  under 
some  compulsion  made  necessary  for  the  protection  of  his  rights; 
otherwise  payment  extinguishes  the  debt.*  A  mortgagor  who  has 
conveyed  subject  to  the  mortgage,  and  who  has  been  proceeded 
against  personally  for  the  mortgage  debt,  is  entitled  to  subrogation 

"T  Bennett  y.  Cook,  2  Hun  (N.  Y.)  526;  Frencb  y.  Kennedy,  7  Barb.  (N. 
Y.)  452;  MoBhler  y.  Norton,  100  lU.  63;  Snayely  y.  Pickle,  29  Grat  (Va.)  27. 

iT«  See  Fetter,  Eg.  p.  254;  MaUhews  y.  Trust  Co.,  52  Fed.  687;  McCormlck 
T.  Irwin,  85  Pa.  St  IIX 

"•  Barnes  y.  Mott,  64  N.  Y.  397;  BUsworth  y.  Lockwood,  42  N.  Y.  89;  Lay- 
lln  T.  Knox,  41  Mich.  40,  1  N.  W.  913;  Levy  y.  Martin,  48  Wis.  198,  4  N.  W. 
86;  Muir  y.  Berkshire,  52  Ind.  149;  Sessions  y.  Kent,  75  Iowa,  601,  89  N.  W. 
014. 

^•»  In  re  Grars  Estate,  139  Pa.  St.  69,  21  AU.  233. 

181  Arnold  y.  Green,  116  N.  Y.  566,  23  N.  B.  1;  Pease  y.  Bgan,  131  N.  Y. 
282, 30  N.  E.  102;  Young  y.  Morgan,  89  HL  190. 

*  See  Fetter,  Bq.  254. 
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against  Ub  grantee.'**  But  one  loaning  money  to  the  mortgagor 
to  pay  tlie  mortgage  debt  ia  not  snbrogated  unless  there  be  a  special 
agreement  to  that  effect."*  An  indorser  of  a  note,  or  a  soret;  ot 
the  mortgage  debt,  are  subrogated  to  the  rights  of  the  mortgagee, 
when  compelled  to  discharge  the  indebtedness.'**  And  the  prin- 
cipal creditor  is  snbrogated  to  any  securities  held  by  the  surety.**' 
MarahaHnff. 

By  the  doctrine  of  marshaling,'**  where  a  prior  mortgagee  ie  en- 
titled to  satisfaction  of  his  debt  ont  of  two  parcels  of  land,  a  junior 
mortgagee,  who  has  a  lien  on  only  one  of  these  parcels,  may  be 
subrogated  to  the  rights  of  the  prior  mortgagee;  "^  and  some  cases 
hold  that  the  prior  mortgagor  may  be  compelled  to  enforce  paymeot 
as  far  as  possible  out  ol  the  land  which  the  subsequent  mortgage 
does  not  cover.'** 
Bdi^  of  the  Real  6y  tlui  Personal  Estate. 

The  personal  estate  of  a  decedent  is  the  primary  fund  for  the  pay. 
ment  of  bis  debts,  and  therefore  the  deceased  owner's  personal  prop- 
erty is  to  be  applied  to  the  payment  of  mortgages  on  his  realty,'** 


1**  Johnson  t.  Zlnk,  SI  N.  Z.  883;  StUIman's  Bz'n  ▼.  StUIman.  21  N.  J.  Bq. 
12S;  QraenweU  t.  Heritage,  71  Mo.  45U. 

"•WllWn  T.  Mayberty,  75  Wla.  191.  43  N.  W.  901;  Downer  v.  MlUer,  15 
Wis.  012;  KItcbell  t.  Mudgett,  S7  Mich.  81;  Bolman  t.  Lobman,  74  Ala.  GOT. 

114  OoBsIa  T.  Brown,  ll  Pa.  8t  B27;  Richeson  ▼.  Crawrord,  94  111  165; 
Oleic  T.  Mood,  26  Hlna.  30»,  4  N.  W.  39;  MoUey  t.  Harris,  1  Lea   (Tenn.)  S77. 

!*•  Demon  t.  Manufacturing  Co.,  32  N.  J.  Eq.  124. 

i**See  Fetter,  Eq.  p.  296. 

1*1  Detroit  Sav.  Bank  t.  TruesdaU,  38  Hlcb.  430;  Alexander  t.  Welch,  10 
IIL  App.  ISl;  Washington  Bldg.  &  Loan  Ass'n  t.  Beaglien,  Z7  N.  J.  Eq.  98: 
Herbert  T.  AMoclatlon,  17  N.  J.  Bq.  *sn. 

!»•  BaU  T.  Betwr,  33  W.  Va.  444,  lO  &  H.  798;  Sherron  t.  Acton  (N.  J.  Ch.) 
18  AtL  978;  Abbott  t.  Powell.  6  Sawy.  91,  Fed.  Gas.  No.  IS.  Ajid  aee,  for 
other  appUcstlona,  Brown  t.  McKay,  IDl  ID.  31a.  87  N.  D.  1037;  CnUen  t. 
Trust  Co..  6  Minn.  6,  61  N.  W.  818;  Witt  T.  Rice,  90  Iowa.  451,  57  N.  W.  951; 
Henkel  t.  Bobnke,  T  Tex.  Clr.  App.  16,  26  8.  W.  645;  Hane«  t.  Deabj  (N.  J. 
Oh.)  28  Ati  796;   Black  v.  Reno,  SO  Fed.  917. 

i»  HolTs  Appeal,  24  Pa.  St.  200;  LnptoD  ▼.  Lapton,  3  Johns.  Ob.  <N.  T.| 
614;  Paraoua  t.  Freeman,  Amb.  110;  Woods  r.  Huntlngford,  8  Ves.  12a  Bui 
■e«  Tweddell  t.  Tweddell,  2  Brown,  OIL  101;  Scott  t.  Beechar,  5  Madd.  96: 
Looaemore  t.  Knapmau,  Kay,  VSi. 
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unless  he  has  expressed  a  contrary  intention.  "•  This  right  can, 
howeyer,  be  claimed  only  by  the  widow,  heirs,  or  devisees,***  Nor 
can  it  be  enforced  against  any  others  than  the  personal  represen- 
tative, next  of  kin,  or  residuary  legatee.***  It  is  not  available 
against  creditors,  or  when  the  personal  estate  is  insolvent,***  nor 
against  a  specific  legatee.**^ 

ASSIGNMENT  OF  THE  EQUITY  OF  BSBEMFTION. 

126.  A  mortg^agor  may  assign  his  equity  of  redemption, 
but  the  assignment  is  subject  to  the  following  con- 
ditions, among  others: 

(a)  The  equity  of  redemption  cannot  be  assigned  to  the 

mortgagee  at  the  time  the  mortgage  is  executed. 

(b)  An  assignee  takes  the  land  subject  to  the  mortgage. 

(c)  He  does  not  become  personally  liable  for  the  mort- 

gage debt  unless  he  expressly  assumes  it. 

(d)  In  some  states,  when  he  does  assume  it,  he  may  be 

sued  personally  by  the  mortgagee. 

126.  An  equity  of  redemption  may  be  transferred  by  op- 
eration of  law,  as: 

(a)  By  descent. 

(b)  By  sale  on  execution. 

No  Mortgage  toitkout  an  Equity  of  Redemption. 

The  mortgagor's  equity  of  redemption  is  an  inseparable  incident 
of  a  mortgage.  A  mortgage  cannot  be  created  without  an  equity 
of  redemption.  An  instrument  having  that  effect  would  not  be  a 
mortgage,  but  an  absolute  conveyance,  or  a  sale  with  a  right  to  re- 

lit  As  by  specific  bequests  of  his  personal  property.  Hofl's  Appeal,  24 
Pft.  St  200.    See  Serle  v.  St  Blyy,  2  P.  Wms.  386. 

ui  Haven  v.  Foster,  9  Pick.  (Mass.)  112;  Lockhart  v.  Hardy,  9  Beav.  S79. 
And  see  Duke  of  Cumberland  v.  Codrlngton,  3  Johns.  Ch.  (N.  Y.)  229. 

i»  Hocker's  Appeal,  4  Pa.  St  497;  Gibson  v.  McCormlck,  10  GUI  ft  J.  (Md.) 
<15;  Cope  v.  Cope,  2  Salk.  449. 

Its  Hocker's  Appeal,  4  Pa.  St  497;  Duke  of  Cumberland  y.  Oodrington,  8 
Johns.  Ch.  (N.  Y.)  229. 

!•«  Oneal  v.  Mead,  1  P.  Wms.  693;  Lutkins  v.  Leigh,  Cas.  t  Talb.  68.  See 
•Iflo,  Byelyn  t.  Bvelyn,  2  P.  Wms.  669;  Mlddleton  v.  Middleton,  16  Beav.  460, 
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pnrcfaaae.    Not  can  the  equit;  of  redemption  be  aligned  to  the 
mortgagee  at  the  time  the  mortgage  ia  execnted.'^'    The  mortgagee 
ma;  purchase  the  equity  of  redemption  at  a  sabseqaent  time,*"  bnt 
such  transactiODB  are  carefully  scrutinized  by  the  courta.^*' 
Bights  qf  an  Aasignee. 

After  the  execution  of  a  mortgage  the  mortgagor  may  seU  hit 
equity  of  redemption  as  a  whole  or  in  parcels.  So  he  may  make 
snccesaire  mortgages."'  But  in  each  case  the  transfer  Is  subject 
to  the  previous  mortgage."*  The  mortgagee  is  a  purchaser,  to  the 
extent  of  his  claim,  and  aa  such  is  protected  under  the  recording 
laws.*'"  He  is  entitled  to  have  the  whole  of  the  mortgaged  premises 
as  securi^  for  his  debt,  and  cannot  be  made  to  accept  part  of  them 
as  payment.  !Nor  can  a  purchaaer  of  the  equity  of  redemption  com- 
pel him  to  make  partition."' 

A  purchaser  of  the  mortgagor's  rights,  or,  as  he  is  usually  called, 
an  "assignee  of  the  equity  of  redeouption,"  though  he  takes  the  land 
subject  to  the  mortgage,  may  acquire  a  paramount  title,  and  set  it 
Dp  against  the  mortgagee,**"  unless  he  is  estopped  by  recitals  in  his 
deed."'    He  may,  however,  in  such  case,  show  that  the  mortgage 

iM  P«iigb  V.  Davis,  ge  TJ.  S.  832;  WlUets  v.  Burgeas,  U  IlL  4U;  Bayl^  v. 
Bailey,  B  Oraj  (Mass.)  606. 

!••  Ten  Eyck  v.  Craig,  62  N.  T.  408;  Phelan  v.  De  MarHn,  85  Cal.  365,  W 
Fac.  725. 

•  •I  Pbelan  v.  De  Martin.  83  Col.  365.  24  Pac.  726;  Hlnldey  y.  Wbeelwrtgbt. 
29  Md.  341;  Peugh  v.  Davis,  96  U.  S.  332;  Oliver  v.  Cunnlngluuii,  7  Fed.  889. 

i*i  Hodson  V.  Treat,  7  Wis.  263;  Buchanan  v.  Monroe,  22  Tex.  537. 

i>*  Kruse  V.  Scrlpps,  11  Dl.  98;  Hartlej  v.  HarrlsoD,  2A  N.  T.  170.  As  to 
leases  of  the  mortgaged  premises,  see  ante,  p.  132. 

loe  Row^  V.  Williams.  5«  Wis.  636. 12  N.  W.  86;  Bass  v.  Wheless.  2  Tma. 
Cb.  531;  Moore  v.  Walter,  3  Lea  (Tean.)  050;  Patton  v.  Eberhart,  SI  Iowa,  67, 
2  N.  W.  954;     Herfl  v.  Griggs.  121  Ind.  471,  23  N.  B.  279. 

Ml  Spencer  v.  Waterman,  36  Conn.  342;  McConlhe  t.  Fales,  107  N.  T.  40^ 
14  N.  R.  285;  Carpenter  v.  Koons,  20  Fa.  St.  222;  Oerdlne  v.  Ueoage,  41  Mlon. 
417.  43  N.  W.  91:    Daniel  v.  WIIbod,  91  Ga.  238,  18  S.  E.  134. 

■  Dt  Knox  V.  EaatOD,  88  Ala.  345^ 

101  Such  as.  that  he  takes  subject  to  the  mortgage,  or  aaaomes  the  mort- 
gage. Kennedy  v.  Borie,  166  Pa.  St  360,  31  AtL  98.  Bat  sea  Boblnaon 
Bank  T.  Miller,  168  lU.  244,  38  K.  E.  107&  Nor  can  the  assignee  deny  Ita 
validity  for  failure  of  consideration.  Crawford  v.  Edwarda,  33  Midi.  3M: 
MUler  v.  Thompson,  34  Mich.  10;  Halle  v.  Nichols,  16  Him  (N.  Y.)  87;  oi  for 
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has  been  paid  by  the  mortgagor,  or  other  matter  in  discharge.*** 
The  mortgagor  may  covenant  to  pay  the  mortgage,  but  otherwise 
his  assignee  is  not  entitled  to  compensation  from  the  mortgagor  if 
the  mortgage  is  enforced  against  the  land.'*'  Nor  is  a  purchaser 
from  the  mortgagor  entitled  to  collateral  security  held  by  the  mort- 
gagee.*** An  assignee  of  the  equity  of  redemption  does  not  become 
personally  liable  for  the  mortgage  debt  unless  he  expressly  assumes 
its  payment**'  When  the  grantee  assumes  the  mortgage  debt,  the 
mortgagor  becomes  merely  a  surety  for  him,  and,  if  he  is  forced  to 
paj  the  debt,  may  collect  it  from  his  grantee.'**    The  mortgagee 

asuiy,  Hartley  y.  Harrison,  24  N.  Y.  170;  De  Wolf  ▼.  Johnson,  10  Wheat  367; 
Cleaver  v.  Burcky,  17  111.  App.  92;  Frost  v.  Shaw,  10  Iowa,  491.  But  the 
mortgagor  may  confer  on  his  grantee  a  right  to  contest  the  validity  of  the 
mortgage.  BenneU  ▼.  Bates,  94  N.  Y.  854;  Magle  v.  Reynolds  (N.  J.  Gh.)  26 
▲tL  IfiO. 

104  Hartley  ▼.  Tatham,  2  Abb.  Dec.  (N.  Y.)  333;  WlUlams  y.  Thurlow,  31  Me. 
3U2;  Bennett  v.  Keehn,  57  Wis.  582,  15  N.  W.  776. 

losGerdlne  v.  Menage,  41  Minn.  417,  43  N.  W.  91;  Gayle  T.  Wilson,  30  Grat. 
(Va.)  166. 

>••  Brewer  ▼.  Staples,  3  Sandf .  Ch.  (N.  Y.)  579. 

SOT  strong  v.  Converse,  8  Allen  (Mass.)  557;  Mlddaugh  t.  Bachelder,  33  Fed. 
706;  Comstock  ▼.  Hltt,  37  111.  542;  Trotter  ▼.  Hughes.  12  N.  Y.  74;  Stebblns  ▼. 
HaU,  29  Barb.  (N.  Y.)  524;  Metzger  v.  Huntington,  139  Ind.  501,  37  N.  E.  1084; 
Offut  T.  CkK>per,  136  Ind.  701,  36  N.  B.  273;  Green  v.  Hall,  45  Neb.  89,  63  N. 
W.  119;  Granger  ▼.  Roll  (S.  D.)  62  N.  W.  970.  Such  la  the  effect  of  a  clause  pro- 
fidlng  that  **tbe  mortgagee  assumes  a  mortgage,*'  etc.  Coming  y.  Burton.  102 
Mich.  86,  62  N.  W.  1040;  Stephenson  v.  Elliott,  53  Kan.  550,  36  Pac.  980;  Bur- 
bank  ▼.  Roots  (Colo.  App.)  36  Pac.  275;  Grand  Island  Say.  &  Loan  Ass'n  y. 
Moore,  40  Neb.  686,  59  N.  W.  115;  Way  man  y.  Jones,  58  Mo.  App.  313;  WU- 
lisms  y.  Eyerbam,  90  Iowa,  420,  57  N.  W.  901.  And  see  Lennox  y.  Brower, 
180  Pa.  St  191.  28  AO.  839;  Williams  v.  Moody,  95  Ga.  8,  22  S.  B.  30.  But  cf. 
Carrier  y.  Paper  Ca,  73  Hun,  287,  26  N.  Y.  Supp.  414;  Hopper  y.  Calhoun,  52 
Kan.  703,  35  Pac.  816.  But  not  a  provision  that  he  takes  "subject  to  the 
Tuortgage."  Tanguay  y.  B^elthousen,  45  Wis.  30;  Moore's  Appeal,  88  Pa.  St. 
460;  Walker  y.  Goodsill,  54  Mo.  App.  631;  Lang  y.  Gadwell,  13  Mont.  458,  34 
Fsc  957.  He  may  assume  the  debt  by  a  parol  agreement.  Merriman  y. 
Moore,  90  Pa.  St  78;   Lamb  y.  Tucker,  42  Iowa,  118. 

108  Flagg  T.  Geltmacher,  98  IlL  293;  Calyo  y.  Daylea,  73  N.  Y.  211;  Alt  y. 
Banholzer,  36  Minn.  57,  29  N.  W.  674;  WiUiams  y.  Moody,  96  Ga.  8,  22  S.  E. 
3U.  The  mortgagor  may  take  an  assignment  of  the  mortgage,  and  foreclose  It 
againat  hla  grantee.  1  Jones,  Mortg.  (5th  Ed.)  I  768.  He  may  do  this  without 
a  formal  assignment.    Baker  y.  Terrell,  8  Minn.  195  (GIL  165);  Risk  y.  Hoff- 
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need  not  accept  snch  an  agreement  between  a  mortgagor  and  his 
grantee;  **•  bat,  if  he  does  accept,  it  constitutes  a  noTation,  ami 
an  extension  of  time  ^ven  by  tlie  mortgagee  to  the  grantee  will  dis- 
cliarge  the  mortgagor  from  personal  liability,  since  he  is  m^ely  a 
sarety."*  When,  however,  it  is  expressed  in  a  snbseqnent  mort- 
gage that  the  prior  mortgage  is  assumed,  the  subsequent  mortgagee 
does  not  become  personally  liable  for  the  prior  mortgage  debt."' 
In  some  states  the  mortgagee  may  enforce  an  assmnption  of  thp 
mortgage  debt  by  an  assignee  of  the  equity  of  redemption.*^* 
Assignment  hy  Operation  of  Law. 

On  the  death  of  the  mortgagor  the  equity  of  redemption  patoes 
to  his  hrfrs  according  to  the  rules  of  descent  of  realty.'^'  If  the 
mortgage  is  foreclosed  in  his  lifetime,  any  surplus  proceeds  is  per- 
sonalty, and,  on  his  death,  goes  to  his  personal  representative.  But, 
if  the  foreclosure  is  not  untU  after  Ms  death,  the  heirs  are  entitled 

man,  69  Ind.  137.  Tbe  mortgaKor  mo;  bring  sn  action  against  bla  aaatgnee  to 
enforce  the  proDUse  before  he  baa  bimaelf  paid  tbe  debt  Bubena  r.  Prindle. 
44  Barb.  (N.  T.)  356. 

■••  Flab  T.  GIoTcr,  164  III.  86.  89  N.  E.  1081:  Connecticut  Mnt  Life  Inj.  Co. 
▼.  Trier,  8  Blaa.  869,  Fed.  Caa.  No.  8,109. 

»•  Spencer  r.  Spencer,  9D  N.  X.  S5S;  Unrrar  r.  HarstuOI,  M  N.  Z.  611; 
Cairo  T.  DsTles,  73  N.  T.  211;  Union  Mut  Life  Ina.  Co.  t.  Hanford.  27  Fed. 
583;  G«orge  ▼•  Andrawa,  60  Ud.  26;  TraTera  t.  Dorr,  60  Ulnn.  173,  «2  N.  W. 
209.    Of.,  bowoTW,  Oo«ric  t.  Prindle  aowa)  63  N.  W.  187. 

«ii  Oamsej  t.  Rogera,  47  N.  X.  233;  Baasett  t.  Bradley,  48  Conn.  224. 
Bv«n  If  tbe  mortgage  be  In  form  an  absolute  deed.  Pardee  t.  Treat,  82  N.  T. 
886;   Cole  t.  Co1«,  110  N.  T.  630, 17  N.  E.  682;   Gaffney  v.  Hicks,  131  Maaa.  124. 

*ii  1  Jones.  Mortg.  <6tb  Ed.)  |  755;  CUrk,  Cont  p.  613;  WIntera  t.  Mining 
Co.,  67  Fed.  287;  Trotter  t.  Hugbea,  12  N.  Y.  74;  Oabome  t.  Cabell,  77  Va. 
402.  In  some  states  the  mortgagee  can  proceed  only  In  equity.  Wlllard  t. 
Worabam,  76  Va.  892.  In  these  states  the  mortgagor  cannot  release  tbe  gran- 
tee from  liability  without  the  mortgagee's  consent.  Glflord  t.  Corrigan,  117 
N.  T.  267,  22  N.  B.  766;  DoanlaBB  v.  Wells,  18  Hnn  (N.  T.)  SS.  But  see  Gold 
V.  Ogden  (Minn.)  63  N.  W.  286.  In  other  sUtea  the  mortgagee  la  treated  as 
merely  subrogated  to  the  mortgagor's  security,  and  cannot  sue  the  assignee 
dlrecUy  at  law.  Keller  t.  Asbford.  133  D.  S.  610,  10  Sup.  Ct  Wi;  Booth  t. 
Insurance  Co..  48  Mich.  299,  6  N.  W.  881;  Orowell  t.  Oarrler,  27  N.  J.  Bq.  152; 
Biddel  T.  Brlzzolara,  64  Cal  354,  30  Psc.  609.  In  these  states  the  mortgagor 
may  release  his  grantee  without  tbe  asaent  of  the  mortgagee.  OlfelD  t. 
Clark.  33  N.  J.  Bq.  444. 

■  !■  See  post,  p.  478. 
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to  the  BoipInB.  *^^  An  equity  of  redemptioii  may  be  sold  on  ezecn- 
tioD,*^'  eren  by  the  mortgagee,*^*  but,  in  most  states,  not  nnder  an! 
exeeation  issning  on  the  mortgage  debt*^^  The  same  roles  apply 
to  equitable  mortgages.*^* 

▲SSIGKMSNT  OF  THE  MOBTGAGE. 

127.  A  mortgagee  may  assign  his  interest,  or  part  of  it, 

on  the  following  oonditions: 

(a)  It  must  be  by  deed. 

(b)  The  mortgage  debt  must  accompany  the  mortgage. 
(0)  The  assignee  takes  the  mortgage  subject  to  the  same 

equities  as  he   takes  the  mortgage  debt,  and  no 
other. 

128.  On  the  death  of  the  mortgagee  before  foreclosure,  his 

interest  goes  to  his  personal  representative. 

128.  Before  foreclosure  the  mortgagee's  interest  is  not  sub- 
ject to  attachment  or  sale  on  execution. 

The  mortgagee  may  assign  the  mortgage,*^*  and  so  may  his  ex- 
ecutor or  administrator.*^^    An  assignment  must  be  by  deed,**^ 

•i«  Dunning  ▼.  Bank,  61  N.  Y.  497;  PUesB  t.  Buckley,  22  Hun  (N.  Y.)  651. 

tii  Atkins  ▼.  Sawyer,  1  Pick.  (Mass.)  851;  Pitch  ▼.  Pinckard,  6  IlL  68.  And 
lee  Bernstein  ▼.  Humes,  71  Ala.  260. 

"•  Gushing  ▼.  Hurd,  4  Pick.  (Mass.)  253;  Seaman  ▼.  Has,  14  Colo.  586,  24 
Tuc  461. 

317  Young  ▼.  Bnth,  55  Mo.  515;  Gorlng's  Bx'x  y.  Shreve,  7  Dana  (Ky.)  64; 
Tice  ▼.  Annin,  2  Johns.  Oh.  (N.  Y.)  125;  Washburn  v.  Ctoodwin,  17  Pick. 
(Masa.)  137.    Contra,  Cottingham  y.  Springer,  88  IlL  90. 

SIB  Clinton  Nat.  Bank  y.  Man  warring,  38  Iowa,  281;  Tomer  y.  Watkins, 
31  Ark.  429.  But  see  Gibson  y.  Hough,  60  Ga.  588;  Phini^  y.  Clark,  62  Ga. 
G23. 

ti9A  mortgage  of  indemnity  cannot  be  assigned  until  the  mortgagee  has 
paid  the  debt.  Abbott  y.  Upton,  19  Pick.  (Mass.)  434;  Wallace  y.  Gk>odaU,  18 
N.  H.  439;  Jones  y.  Bank,  29  Conn.  25.  Contra,  Carper  y.  Munger,  62  Ind. 
481;  Murray  t.  Porter,  26  Neb.  288,  41  N.  W.  1111. 

"•  Ex  parte  Blair,  13  Mete.  (Mass.)  126;  I^add  y.  Wlggln,  86  N.  H.  421; 
Crooker  ▼.  Jewell.  31  Me.  306. 

t*i  Warden  y.  Adams,  15  Mass.  233;  Torrey  t.  Deayltt,  58  Yt  SSL  But 
lee  Kinna  y.  Smith.  3  N.  J.  Eq.  14. 

BBAL  PROP. — 14 
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and  an  assignment  indorsed  on  the  mortgage  deed  woTild  not  be 
operatiTe  at  law.***  An  assignee  of  tbe  mortgage  takes  the  mort- 
gagee's Interest,*"  and  he  can  foreclose  In  his  own  name.***  After 
an  assignment,  an  agreement  bj  the  mortgagor  and  mortgagee  can- 
not affect  the  assignee's  rights,  provided  tbe  mortgagor  has  bad 
notice  of  the  assignment***  There  may  be  an  assignment  of  part 
of  a  mortgage.***  If  the  mortgage  is  assigned  withont  a  transfer 
of  the  mortgage  debt,  the  assignee  takes  only  the  legal  title.  He 
holds  as  a  trustee  for  the  protection  of  the  mortgage  debt,  when 
that  is  held  b;  another  than  the  mortgagee.**'  Bnt,  if  tbe  mort- 
gage debt  has  not  been  transferred  hj  the  mortgagee,  some  coorts 
hold  that  it  passes  to  the  assignee  b;  the  transfw  of  tbe  mort- 
gage.*** 
An  assignment  of  the  mortgage  debt  carriea  with  It  the  b^ieflt 

■It  Adams  T.  Parker,  13  Ora;  (Mass.)  B&  A  mere  dellveir  o(  tbe  mort- 
gage deed,  unaccompanied  b7  .the  note  Mcnred,  la  not  ui  aaaignment.  Bow- 
ers T.  JobDson,  4B  N.  T.  432;  Merritt  t.  BarthoUck,  3B  N.  T.  44. 

***  Anderson  v.  Bank,  98  Hlch.  MS.  D7  N.  W.  808;  Harrlrcn  t.  Yatbj  (Ala.) 
14  Bonth.  B21;  Bant  t.  Mortgage  Secnrlt;  Oo.,  92  Oa.  T20,  19  S.  B.  27.  CI. 
Gray  t.  Wahjron.  101  Mich.  612.  60  N.  W.  288;  (Jelger  t.  Peterson,  164  Pa 
St  802,  aO  AtL  262. 

*««  Irish  T.  Sharp,  89  DL  261. 

»»•  Black  T.  Heno,  58  Fed.  917;  Whipple  t.  Fowler,  41  Net).  676,  60  N.  W. 
16;  Parker  t.  Randolph,  S  S.  !>.  S49.  69  N.  W.  722.  And  see  Chitler  t.  Clem- 
entaon,  67  Fed.  409. 

■11  Union  Mnt  Life  Ina  Co.  t.  Slee,  12S  IlL  67,  12  N.  B.  643;  McSorley  t. 
'  Larlua,  100  Blass.  270;  Wyman  t.  Hooper,  2  Gray  (Maw.)  141.  So  part  of 
tbe  mortgrsKe  debt  may  be  assigned,  and  with  tt  all  oF  the  mortgag«L  Lang- 
don  T.  Keltb,  &  Tt  SS9.  In  WTeral  atatea  where  notea  aecnred  b;  a  mort- 
gage are  assigned  ancceeelTely,  the  one  first  due  bas  the  flrat  right  to  the 
mortgage  aecnrity.  Horn  t.  Bennett  135  Ind.  158.  84  N.  E.  966;  Stanley  t. 
Beatty,  4  Ind.  184;  Grapengether  v.  Fejerrary,  9  Iowa,  163;  Wood  t.  Trask, 
7  Wis.  566.  Oontn.  OuUnm  t.  Erwln.  4  Ala.  462;  State  Bank  y.  Uatbews. 
45  Neb.  659,  63  N.  W.  BSO;  Bartlett  v.  Wade,  66  Vt  629.  80  AtL  4;  First  NaL 
Bank  T.  Andrews.  7  Wash.  Kl,  34  Pac.  913. 

•■t  Bailey  t.  Gonld.  Walk.  (Ulch.)  478;  Merritt  ▼.  B&rthollck.  86  N.  Y.  44: 
Aymar  t.  BUI,  6  Jobna  Ob.  (N.  T.)  670;  Snan  t.  Yaple,  3B  Iowa,  248;  Peters 
T.  Bridge  Co..  6  Cal.  336;  Johnson  t.  Oomett  29  Ind.  69;  Thayer  t.  Campbell, 
9  Mo.  280. 

til  Philips  T.  Bank,  IS  Pa.  St  894.  Bat  see  Fletcher  t.  (^rpenter,  37  Hlch. 
112.  And  ef.  Johnson  t.  Clarke  <N.  J.  ChJ  28  AtL  668;  State  Bank  t.  Hatb- 
ews.  46  Neb.  669,  63  N.  W.  eSOi 
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of  the  mortgage,"*. and,  when  a  debt  secured  by  a  tmst  deed  is 
assigned,  the  trustee  holds  for  the  benefit  of  the  assignee.**®  A 
mortgagee  maj  set  up  an  after-acquired  title  against  his  assignee, 
anless  his  assignment  was  with  covenants  of  warranty.**^  And  hf 
maj  show  that  his  assignment,  though  absolute  in  form,  was  for 
security  only.***  An  assignment  of  the  mortgage  carries  with  it 
nil  other  securities  which  the  mortgagee  has  for  the  same  debt.*** 
An  assignment  raises  no  implied  warranty  as  to  the  solvency  of 
the  mortgagor,  but  it  does  create  a  warranty  that  the  mortgage 
debt  has  not  been  paid.**^  An  assignee  of  a  mortgage  and  the 
Dote  which  it  secures  takes  the  mortgage  free  from  all  equities  of 
which  he  has  no  notice,  because  the  note  itself,  which  is  the  prin- 
cipal thing,  is  free  from  such  equities.***  But  when  the  note  is 
overdue,  or  is  nonnegotiable,  the  mortgage  is  subject,  in  the  hands 
of  the  assignee,  to  all  the  equities  which  existed  between  the  orig- 
inal parties  before  notice  of  assignment  to  the  mortgagor,***  and 
the  rule  is  the  same  when  the  mortgage  is  given  without  a  mort- 
gage note.*** 
If  the  mortgagee  dies  before  foreclosure,  his  interest  goes  to  his 

»•  Lamed  v.  Donovan,  81  Abb.  N.  C.  306,  29  N.  Y.  Supp.  825;  Jenkins  v. 
Wilkinson,  118  N.  C.  632,  18  S.  E.  896;  Gumbel  v.  Boyer,  46  La.  Ann.  782,  15 
South.  84;  Longfellow  v.  McGregor  (Minn.)  63  N.  W.  1032.  But  see  Fitch 
V.  McDoweU,  145  N.  Y.  498,  40  N.  B.  205. 

>«•  Thomas  v.  Linn  (W.  Va.)  20  8.  E.  878;  Clark  ▼.  Jones,  98  Tenn.  639,  27 
Su  W.  1009. 

tsi  Weed  Sewing  Mach.  Go.  v.  Emerson,  115  Mass.  554. 

tas  Pond  v.  Eddy,  113  Mass.  149. 

»•  Philips  V.  Bank.  18  Pa.  St  894.  But  see  Smith  v.  Starr,  4  Hun  (N.  Y.) 
123. 

st4  1  Jones,  Mortg.  (5th  Ed.)  |  831;  French  y.  Turner.  15  Ind.  59. 

*s»  Dntton  y.  lyes,  5  Mich.  515;  Jones  y.  Smith,  22  Mich.  860;  Taylor  v. 
Page,  6  AUen  (Mass.)  86;  Kenicott  v.  Supervisors,  16  Wall.  452;  Preston  v. 
Case.  42  Iowa,  549;  Farmers'  Nat  Bank  y.  Fletcher,  44  Iowa,  252;  Swett  y. 
Stark,  31  Fed.  858;  Barnum  v.  Phenix,  60  Mich.  388,  27  N.  W.  577;  Helmer 
V.  KroUck,  86  Mich.  371;  Gould  y.  Marsh,  1  Hun  (N.  Y.)  566;  Lewis  y.  Kirk, 
'JS  Kan.  487.    Contra,  Scott  y.  Magioughlin,  133  lU.  33,  24  N.  E.  1030. 

>i«  McKenna  v.  Kirkwood,  50  Mich.  544,  15  N.  W.  898;  Fish  v.  French,  15 
Gray  (Mass.)  520;  Owen  y.  Evans,  134  N.  Y.  514,  31  N.  B.  909.  That  in  New 
York  he  takes  it  subject  also  to  latent  equities  in  fayor  of  third  persons,  sea 
Bush  y.  Lathrop,  22  N.  Y.  535. 

ttT  Gorbett  v.  Woodward,  5  Sawv.  403,  Fed.  Gas.  No.  8»228. 
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personal  repreBeiitatiye,and  it  may  be  assigned  or  otherwise  disposed 
of  by  the  latter  without  an  order  of  the  court.***  The  heirs  of  the 
mortgagee  cannot  sell  the  mortgage,  nor  can  they  foreclose  it."* 
Unless  the  mortgagee  has  acquired  the  mortgaged  premises  under 
a  strict  foreclosure,  or  has  bid  them  in  at  a  foreclosure  sale,  he  has 
no  interest  which  is  subject  to  attachment,  or  to  a  sale  on  execn- 
tlon.  The  same  is  true  of  a  beneficiary  under  a  deed  of  trust.*** 
This  is  because  the  mortgage  is  a  mere  incident  to  the  mortgage 
debt  The  credftor's  remedy  is  against  the  mortgage  debt,  which  is 
the  principal  thing. 

FRIOBITY  OF  MOBTGAGES  AND  OTHER  CONVEYANCSB. 

180.  No  subsequent  purchaser  or  incumbrancer  can  take 
priority  over  a  conveyance  of  which  he  has  notios. 
Such  notice  may  be : 

(a)  Actual  (p.  213). 

(b)  Implied  (p.  215). 

(c)  Constructive,  which  includes  notice: 

(1)  By  recitals  in  title  deeds  (p.  216). 

(2)  By  possession  (p.  216). 
(S)  By  lis  pendens  (p.  218). 
(4)  By  regristration  (p.  218). 

The  priority  of  mortgages  and  other  conyejances  of  realty  de- 
pends almost  entirely  on  the  doctrine  of  notica*^^  There  is  a 
maxim  of  equity,  that,  between  equal  equities,  priority  of  time  pre- 
vails; ■*•  but  in  dealing  with  conveyances  of  realty  the  question 
usually  is  whether  the  equities  are  equal,  and  they  are  not  if  the 
subsequent  purchaser  has  notice  of  the  prior  conveyanoe.    How- 

<••  Baldwin  y.  Hatchett,  56  Ala.  461;  Ck>Uainer  y.  Langdon,  29  Yt  82;  Doug- 
lEM  V.  Durin,  51  Me.  121. 

>s»  Collamer  y.  Langdon,  29  Yt  32;  Webster  y.  Calden,  56  Me.  204L 

>4o  Marsh  y.  Austin,  1  Allen  (Mass.)  285;  Jackson  y.  WlUard,  4  Johns.  (K. 
r.)  41;  Rlckert  y.  Madeira,  1  liawle  (Pa.)  325;  Nicholson  y.  Walker,  4  HL 
App.  404;  Scott  y.  Mewhirter,  49  Iowa,  487;  Buck  y.  Sandecs,  1  Dana  (Ej.> 
187. 

s«^  See  Fetter,  Bq.  c  5. 

«*«  Fetter,  Eq.  p.  86. 
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eyep,  a  purchaser  with,  notice  may  acquire  a  good  title  from  one  wlio 
pnrcbased  without  notice,  because  otherwise  the  latter^s  free  right 
of  disposal  would  be  abridged.*^*  On  the  other  hand,  a  purchaser 
without  notice  can  take  a  good  title  from  one  who  had  notice.'^^ 
The  question  of  priority  is  in  many  cases  affected  by  fraud  of  the 
prior  grantee;  as,  where  a  prior  mortgagee  conceals  the  existence 
of  his  mortgage  from  one  about  to  take  a  mortgage  on  the  sau... 
premises,'*'  or,  on  inquiry  being  made,  states  that  nothing  is  due 
on  his  mortgage,  he  is  estopped  to  set  up  the  mortgage  against  the 
sabsequent  mortgagee.***  But  a  mortgagor  is  not  bound  to  dis- 
close his  mortgage  if  it  is  on  record.**^ 

AehuU  Notice. 

Whenever  a  subsequent  mortgagee  or  grantee  has  actual  notice  of 
a  prior  conyeyance,  he  can  acquire  no  priority  over  such  convey- 
ance.'** When  the  unrecorded  conveyance  has  actually  been  seen 
by,  or  read  before,  the  purchaser,  but  under  circumstances  where  he 
could  not  well  suspect  the  identity  of  the  land,  nor  remember  its  de- 
scription,— ^as  where  lots  are  sold  by  number  from  a  plat,  and  he 
comes  himself  to  buy  what  he  naturally  thinks  are  other  lots, — the 
purchaser  is  not  charged  with  notice.***    Actual  notice  does  not 

S41  Alexander  ▼.  Pendleton,  8  Cnmcli,  462;  Boone  v.  Chiles,  10  Pet  177; 
Uone  y.  Curtifl^  140  Mass.  112,  2  N.  B.  920;  Boynton  ▼.  Bees,  8  Pick.  (Mass.) 
S28;  Webster  v.  Van  Steenbergh,  46  Barb.  (N.  Y.)  211;  Bracken  y.  MlUer,  4 
Watts  &  &  (Pa.)  102;  Day  v.  CUrk,  25  Vt  397;  Prlngle  v.  Dunn,  87  Wis.  449. 
Contia,  Sims  y.  Hammond,  83  Iowa,  368.  But  see,  contra,  where  the  deed  is 
recorded  in  the  meantime.  Tan  Rensselaer  y.  Clark,  17  Wend.  (N.  Y.)  26; 
Bayles  v.  Young,  51  IlL  127.  But  one  who  bas  taken  a  title,  with  notice,  and 
tnuisferred  it,  cannot  acquire  a  good  title  by  subsequently  repurchasing  from 
one  who  had  no  notice.    Schutt  ▼.  Laige,  6  Barb.  (N.  Y.)  373. 

s««  Wood  y.  Mann,  1  Sumn.  506,  Fed.  Cas.  No.  17,951;  Choteau  v.  Jones,  11 
m.  800;  Troll  y.  Bigelow,  16  Mass.  406;  Somes  y.  Brewer,  2  Pick.  (Mass.) 
184;  GUdden  y.  Hunt,  24  Pick.  (Mass.)  221;  Fallass  ▼.  Pierce,  30  Wis.  443. 

246  L'Amourmiz  y.  Vandenburgh,  7  Paige  (N.  Y.)  316. 

SM  Piatt  y.  Squire^  12  Mete.  (Mass.)  494;  MlUer  y.  Bingham,  29  Vt  82.  And 
see  Fay  ▼.  Valentine,  12  Pick.  (Mass.)  40;  Chester  y.  Greer,  5  Humph.  (Tenn.)  25. 

147  BrindcerbolC  y.  Lansing,  4  Johns.  Ch.  (N.  Y.)  65;  Paine  y.  French,  4 
Ohto,  818;  Palmer  y.  Palmer,  48  Vt  69. 

>«•  FMter,  Bq.  102.  And  see  Wallace  y.  McKenzie,  104  CaL  130,  37  Pac. 
859. 

>«•  Armstrong  y.  Abbott,  11  Colo.  220,  17  Pac.  517;  Vest  y.  Mlchie,  31  Grat 
(Va.)  149. 
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necessitate  actual  knowledge.**®  It  may  be  shown  by  circnmstantial 
evidence.  Whether  there  was  snch  notice  depends  in  each  instance 
upon  the  facts  of  the  case.*'*  The  test  is  whether  the  circumstances 
were  such  as  to  cause  a  reasonably  prudent  man  to  make  inquiry.**' 
But  the  notice  must  afford  sufficient  information  to  make  a  reason- 
able  inquiry  on,  and  not  merely  to  put  him  on  inquiry.*'*  For  in- 
stance, a  mere  rumor  is  not  notice.**^  A  purchaser  who  is  pat  on  in- 
quiry must  make  a  reasonable  investigation  of  the  title,***  and  he 
cannot  rely  on  statements  of  his  grantor,  or  one  who  is  interested  in 
concealing  the  prior  incumbrance.***  He  is  presumed  to  have  no- 
tice of  facts  which  due  inquiry  would  have  shown  him.**^  Hie 
burden  of  proof,  however,  is  on  the  one  who  seeks  to  establish  the 
existence  of  notice.***  Notice,  to  affect  a  subsequent  purchaser, 
must  be  received  before  the  transaction  is  completed  and  the  price 

160  Fetter,  Eq.  81.    See,  however.  Lamb  v.  PlCTce,  113  Mass.  72. 

SSI  Lamb  v.  Pierce,  113  Mass.  72;  White  v.  Foster,  102  Mass.  875;  Sibl^  v. 
L^lngwell,  8  Allen  (Blase.)  584;  Michigan  Mut  Life  Ins.  Co.  y.  Cotiant,  40 
Mich.  530;  Vest  v.  Miohie^  31  6rat  (Va.)  149;  Vaughn  y.  Tracy,  22  Mo.  415; 
Speck  y.  Riggln,  40  Mo.  405. 

S6S  Fassett  v.  Smith,  23  N.  Y.  252;  wmtamson  v.  Brown,  15  N.  Y.  354: 
Baker  y.  BUss,  38  N.  Y.  70;  Maupln  v.  Emmons,  47  Mo.  304;  Wilcox  v.  Hill. 
11  Mich.  256;  Helms  v.  Chadboume,  45  Wis.  60;  Brinkman  v.  Jones^  44  Wis. 
498;  Heaton  v.  Prather,  84  IlL  330;  Ourtis  y.  Mundy,  3  Mete.  (Mass.)  405: 
Wilson  y.  Hunter,  30  Ind.  466. 

tss  Dey  v.  Dunham,  2  Johns.  Ch.  (N.  Y.)  182;  Jackson  y.  Van  Valkenburgb. 
8  Oow.  (N.  Y.)  260;  City  of  Chicago  v.  Witt,  75  lU.  211;  Maul  y.  Rider,  59  Pa. 
St  167. 

tB4  Parkhurst  y.  Hosford,  21  B^ed.  827;  Plttman  y.  Sofley,  64  lU.  155;  Otls> 
y.  Spencer,  102  IlL  622;  ButtridL  v.  Holden,  13  Mete.  (Mass.)  355;  Shepard  y. 
Shepard,  36  Mich.  173;  Appeal  of  Bugbee,  110  Pa.  St  331,  1  AtL  273;  Kerns 
y.  Swope,  2  Watts  (Pa.)  75;   Lamont  y.  Stlmson,  5  Wis.  443. 

tttf  Schweiss  y.  WoodrufC,  73  Mich.  473,  41  N.  W.  511;  Oliver  v.  Sanborn,  60 
Mich.  346,  27  N.  W.  527;  Cambridge  VaU^  Bank  v.  Delano,  48  N.  Y.  826; 
Maul  v.  Rider,  59  Pa.  St  167;  Wilson  y.  Miller,  16  Iowa,  111.  But  if  Inqnliy 
fails  to  disclose  the  prior  conyeyance,  he  Is  protected.  Williamson  v.  Brown, 
15  N.  Y.  354. 

si<  Blatchley  y.  Osbom,  33  Conn.  226;  Russell  v.  Petree,  10  B.  Mod.  (Ky.) 
184;  Littieton  v.  Giddings,  47  Tex.  109. 

3BT  Passumpsic  Say.  Bank  v.  First  Nat  Bank,  53  Vt  82;  Austin  y.  PolscheD 
(Cat)  39  Pac  790.  Notice  of  an  unrecorded  deed  is  notice  of  all  its  contents 
Martin  y.  Cauble,  72  Ind.  67;  Hill  y.  Murray,  56  Vt  177. 

«»•  Ryder  v.  Rush,  102  HI.  338;  McCormick  y.  Leonard,  38  Iowa,  272. 
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paid.*'*  If  notice  Is  received  after  part  of  the  money  haa  been 
paid  over,  the  protection  extends  to  that  part,  bat  not  to  money 
snbsequently  paid.*** 

Implied  Notice. 

Bj  the  doctrine  of  implied  notice,  one  who  has  no  notice  himself 
is  presDmed  to  have  notice  because  of  his  legal  relations  with  one 
who  has  notice.  This  arises  most  often  from  the  relation  of  prin- 
cipal and  agent,**^  which  includes  attorney  and  client.***  One  who 
deals  with  real  property  through  an  agent  is  bound  by  any  notice 
which  may  come  to  the  agent  in  the  scope  of  his  employment.**" 
In  the  same  way,  a  cestui  que  trust  is  bound  by  notice  to  his  trus- 
tee.***  But  notice  to  a  husband  is  not  notice  to  his  wife.***  No- 
tice to  a  corporation  can  be  given  only  by  notice  to  an  officer  who 
has  the  matter  in  charge.  Notice  to  the  agent  of  a  corporation  is 
not  notice  to  the  corporation,  unless  it  touches  matters  in  the  line 
of  the  agent's  business.***  The  implication  of  notice  in  any  case 
may  be  rebutted  by  showing  facts  which  raise  a  presumption  that 
the  agent  did  not  communicate  his  knowledge  to  his  principal. 
This  is  the  case  where  the  agent  has  been  guilty  of  fraud,  or  where 
the  knowledge  comes  to  the  agent  in  another  transaction,  or  under 
such  circumstances  that  he  will  not  be  presumed  to  have  remem- 
bered it**» 

ss»  Brown  t.  Welch,  18  lU.  848;  Scbultze  t.  Houfes,  96  lU.  885;  Palmer  y. 
WiUJamB,  24  Mich.  828;  Dixon  y.  HiU,  5  Mich.  404;  Byerts  y.  AgneB,  4  WU. 

m, 

ISO  Baldwin  y.  Sager,  70  HL  503;   Redden  y.  Mmer,  96  m.  888. 

>•!  Jackson  y.  Van  Valkenburgh,  8  Cow.  (N.  Y.)  260;  Bigley  y.  Jones,  114 
Pa.  St  510,  7  AtL  54;  Bowler  y.  Day,  58  Iowa,  252,  12  N.  W.  297.  But  see 
Reynolds  y.  Black  (Iowa)  58  N.  W.  922. 

s»  May  y.  r.e  Claire,  11  Wall.  217;  Joeephthal  y.  Heyman,  2  Abb.  N.  0.  (N. 
T.)  22;  Walker  y.  Schrelber,  47  Iowa,  529. 

t«s  Hoppock  y.  Johnson,  14  Wia.  803;   Tucker  y.  Tilton,  66  N.  H.  228. 

>•«  Pope  y.  Pope,  40  Miss.  516. 

<"  Pringle  y.  Dunn,  37  Wis.  440;  Satterfleld  y.  Malone,  85  Fed.  440. 

>••  Wilson  y.  McCnnough,  28  Pa.  St.  440. 

U7  Armstrong  v.  Abbott,  11  Colo.  220, 17  Fac  517;  1  Jones,  Mortff.  (Bfh  Bd.) 
16001 
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OcmatT^uoUve  Ifotice—RedtaU  in  TUU  Deeds. 

Constmctiye  notice  is  notice  implied  by  operation  of  law,  and  can- 
not be  controverted  by  extraneous  evidence.**'  One  who  takes  a 
conveyance  of  realty  is  bound  by  the  recitals  in  all  the  instruments 
in  his  chain  of  title,***  such  as  a  recital  in  a  deed  that  the  premises 
are  conveyed  subject  to  a  mortgage.  This  is  binding  on  a  subse- 
quent purchaser,  even  though  the  mortgage  is  not  recorded.***  And 
so  he  is  bound  by  notice  of  facts  of  which  he  is  put  on  inquiry  bj 
recitals  in  his  title  deeds.*^^  And,  when  one  has  actual  notice  of 
an  unrecorded  conveyance,  he  is  bound  by  all  the  facts  of  which 
such  conveyance  is  notice.***  But,  when  a  reference  in  one  of 
the  deeds  making  up  the  chain  of  title  to  other  deeds  or  writings  is 
only  incidental  (for  instance,  if  it  is  in  a  part  of  the  deed  in  which 
other  lands  are  granted),  the  purchaser  is  not  bound  to  pursue  the- 
inquiry;  and  he  has  no  actual,  and,  it  seems,  not  even  constructive, 
notice  of  the  matter  which  may  be  found  in  those  deeds.*** 

Same — Poseesaiaru 

In  most  states  it  is  held  that  possession  by  one  not  the  owner 
of  record  is  notice  of  the  rights  of  the  occupant,**^  as  when  one  is 

S88  Rogers  V.  Jones,  8  N.  EL  264. 

>••  George  v.  Kent,  7  AUen  (Mass.)  16;  United  states  Mortg.  Co.  v.  Oross, 
08  lU.  483;  Dean  v.  Long,  122  IlL  447,  14  N.  B.  34;  Baker  v.  Mather,  25  Mich. 
01;  Cambridge  VaUey  Bank  v.  Delano,  48  N.  Y.  826;  Parke  v.  Neeley.  90  Pa. 
St  52;  Kerr  v.  Kitchen,  17  Pa.  St  433;  DaUey  v.  KasteU,  66  Wis.  444^  14  N. 
W.  635;  Clark  v.  Holland,  72  Iowa,  34,  33  N.  W.  350. 

STo  Kitchen  V.  Mudgett,  87  Mich.  81;  Baker  ▼.  Mather,  25  Mich.  51;  Oanett 
f.  Puckett,  15  Ind.  485. 

sTi  Cordova  v.  Hood,  17  WalL  1;  Lytle  v.  Turner,  12  Lea  (Tenn.)  641. 

•72  Howard  Ins.  Co.  v.  Hals^,  8  N.  Y.  271;  Green  v.  Slayter,  4  Johns.  Oh. 
i8;  Bent  v.  Coleman,  88  111.  864. 

STS  See  Kansas  City  Land  Ca  v.  HUl,  87  Tenn.  588, 11  &  W.  797. 

S74  PhUlips  v.  Costley,  40  Ala.  486;  Byers  v.  Bn^es,  16  Ark.  543;  Smith  v. 
rule,  31  Cal.  180;  Massey  v.  Hubbard,  18  Pla.  688;  Sewell  v.  Holland,  81  Oa. 
306;  Brainard  v.  Hudson,  103  lU.  218;  Sutton  v.  Jervis,  31  Ind.  265;  Moors 
r.  Pierson,  6  Iowa,  279;  Lyons  v.  Bodenhamer,  7  Kan.  455;  Hackwith  v. 
Dainron,  1  T.  B.  Mon.  (Ky.)  235,  Binggold  v.  Bryan,  3  Md.  Ch.  488;  AUen  t. 
CadweU,  55  Mich.  8,  20  N.  W.  692;  New  v.  Wheaton,  24  Minn.  406;  Vaughn 
r.  Tracy,  22  Mo.  415;  Phelan  t.  Brady,  119  N.  Y.  587,  28  N.  W.  1108;  Appeal  oC 
Bugbee,  110  Pa.  St  831,  1  AtL  278.  But  other  courts  hold  the  contEUj. 
Harral  v.  Leverty,  50  Conn.  46;  Pomroy  t.  Stevens,  11  Mete.  (Mass^)  244; 
Brinkman  v.  Jones,  44  Wis.  488, 
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in  possefiflion  as  vendee  nnder  an  executory  contract  to  purchase,*^  ■ 
or  when  one  holds  as  lessee.*'*  And  most  cases  hold  that  posses- 
don  bj  a  tenant  is  notice,  not  only  of  his  own  rights,  but  of  the  rights 
of  his  landlord  as  well.'''  It  is  held  by  many  courts  that  posses- 
sion is  notice,  although  the  possession  is  not  actually  known  to 
the  subsequent  purchaser.*'*  But  possession  is  notice  only  during 
its  continuance,*'*  and  it  must  be  visible,  notorious,  and  exclu- 
sive.***  Possession  of  part  may  operate  as  notice  of  a  title  to  the 
whole  of  the  premises.**^  In  order  that  possession  may  constitute 
notice,  it  must  be  inconsistent  with  the  title  on  which  the  pur- 
chaser reliea***  Therefore  possession  by  a  grantor  is  not  notice 
to  a  subsequent  purchaser  of  any  right  reserved,  *••  though  it  may  be 
notice  of  rights  subsequently  acquired.**^  On  the  other  hand, 
long-continued  possession  by  the  grantor  is  held  to  be  notice  of  any 
right  claimed  by  him,*'*  as  where  he  holds  as  mortgagor  after  giving 
a  deed  absolute  in  form.***  Possession  by  the  mortgagor  or  his 
grantee  is  not  notice  of  an  unrecorded  release.**^ 

>Tt  Bank  of  Oileans  v.  V\a,gg,  3  Barb.  Oh.  (N.  Y.)  810. 

tTe  Kerr  v.  Day,  14  Pa.  St  112. 

>TT  17.  8.  V.  Sliney,  21  Fed.  804;  Haworth  T.  Taylor,  108  HI.  275;  Whitaker 
y.  Miller,  83  111.  381;  Hood  v.  Fahnestock,  1  Pa.  St  470;  Dickey  v.  Lyon,  19 
Iowa,  544;  But  see  Beatle  v.  Butler,  21  Mo.  313;  Flagg  t.  Mann,  2  Sumn.  486, 
Fed.  Cas.  No.  4,847. 

878  Banney  ▼.  Hardy,  43  Ohio  St  157;  Hodge  ▼.  Amerman,  40  N.  J.  Eq.  09, 
2  AtL  257;  Edwards  t.  Thompson,  71  N.  C.  177. 

IT9  Ehle  T.  Brown,  81  Wis.  405;  Meehan  t.  Williams,  48  Pa.  St  28a 

tao  Morrison  t.  KeUy,  22  lU.  610;  Bogne  t.  Williams,  48  111  871;  KendaU 
T.  Lawrence,  22  Pick.  (Mass.)  540;  M'Mechan  ▼.  Grlfflng,  8  Pick.  (Mass.)  149; 
Webster  ▼.  Van  Steenbergh,  46  Barb.  (N.  Y.)  211;  Page  ▼.  Waring,  76  N.  Y. 
463;  Ely  ▼.  Wilcox,  20  Wis.  523;   Meehan  ▼.  Williams,  48  Pa.  St  238. 

"1  Nolan  T.  Grant,  51  Iowa,  519, 1  N.  W.  709;  Watklns  y.  Edwards,  23  Tex. 
443. 

MS  Staples  T.  Fenton,  5  Hun  (N.  Y.)  172;  Plumer  y.  Robertson,  6  Serg. 
ft  R.  (Pa.)  177;  Smith  ▼.  Yule,  81  CaL  180. 

<ss  Newhall  t.  Pierce,  5  Pick.  (Mass.)  460;  Dawson  t.  Danbury  Bank,  16 
Mich.  489;  Koon  t.  Tramel,  71  Iowa,  132,  32  N.  W.  243. 

»« 1  Jonefl»  Mortg.  (5th  Ed.)  |  597. 

s"  White  ▼.  White,  89  111  460;  Ford  t.  MarcaU,  107  111.  136;  nilnols  dent 
&.(>>.  T.  McCnlloogh,  59  HI.  166;  Hopkins  t.  Oarrard,  7  B.  Mon.  (Ky.)  812. 

»•  New  T.  Wheaton,  24  Minn.  406. 

>«T  Brlggs  T.  Thompson,  86  Hun,  607,  33  N.  Y.  Supp.  765. 


218  E8TATB8  AS  TO   QUALITY — ^MOBXaAaEIU  (Ch.  9 

Same — Lis  Pendens. 

By  the  doctrine  of  lis  pendens,**'  one  who  purchases  realty  from 
a  party  to  a  snit  which  involves  the  title  thereto  takes  it  sabject 
to  the  rights  of  the  litigants,  as  they  may  be  determined  by  the  ac- 
tion; that  is,  the  pendency  of  the  snit  affecting  the  title  to  realty 
is  constructive  notice  to  purchasers  who  acquire  interests  in  the 
property  after  the  commencement  of  the  action.*** 

SAME— BEGISTHATION. 

181.  By  recording  instanunents  affecting  real  property  in 
the  manner  provided  by  statute,  constracti've  no- 
tice of  the  contents  of  such  instruments  is  given 
to  subsequent  purchasers  and  incumbrancers. 

In  aU  states  there  are  statutes  which  make  it  possible  to 'give 
constnictive  notice  of  any  conveyance  affecting  realty  by  recording 
the  instrument  in  an  office  designated  by  the  statute.***  These 
statutes  will  be  treated  of  in  this  place  in  their  application  to  other 
kinds  of  instruments  besides  mortgages.  The  theory  of  the  reg- 
istry acts  is  that,  by  the  record  of  a  conveyance,  constructive  no- 
tice is  given  of  its  existence  and  provisions,  because  every  one  can 
examine  the  record.  If  a  man  does  not  record  his  deed  or  mort- 
gage, he  is  negligent,  and  should  suffer,  rather  than  an  innocent 
purchaser.**^  lliere  is  a  difference  between  the  effect  of  notice 
(actual  or  constructive),  and  that  of  recording,  upon  the  aoticm  of 
a  subsequent  purchaser.  While,  under  the  laws  of  many  states, 
such  a  purchaser  is  protected  against  a  prior,  unrecorded  convey- 

f  See  Fetter,  Bq.  p.  03. 

S8»  Haven  v.  Adams,  8  Allen  (Mass.)  363;  Jackson  v.  Andrews,  7  Wend. 
(N.  Y.)  152;  BoUing  v.  Carter,  9  Ala.  921;  Blancbard  v.  Ware,  87  Iowa,  305; 
Hergey  v.  Tnrbett,  27  Pa.  St.  418;  Youngman  v.  Railroad  Co.,  65  Pa.  St  278; 
Edwards  v.  Banksmith,  35  Ga.  213;  Grant  v.  Bennett,  96  IlL  513;  Smith  v. 
Hodsdon,  78  Me.  180,  3  Atl.  276.  But  see  Newman  v.  Chapman,  2  JEtand. 
<Va.)  93;  Douglass  v.  McCrackln,  52  Ga.  596;  M'Cutchen  v.  BiUler,  81  Miss. 
65;  Wyatt  v.  Bar  well,  19  Ves.  435. 

s»o  1  stlm.  Am.  St  Law,  art  161. 

291  In  some  states  a  mortgage  Is  of  no  validity  unless  recorded  within  a 
certain  time.  1  Stim.  Am.  St  Law,  |  1616;  1  Jones,  M<wtg.  (5th  Bd.)  |  468L 
And  see  Truman  v.  Weed,  14  C.  C.  A.  595,  67  Fed.  645. 
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ance  onlj  if  he  has  first  put  his  own  deed  on  record,  and  thns  the 
recording  of  the  first  deed  would  defeat  him,  though  he  has  laid 
out  his  money  and  received  his  deed,  it  is  otherwise  with  notice 
in  pais,  which  comes  too  late  when  the  price  or  consideration  has 
been  paid,  and  the  deed  delivered  to  the  later  purchaser. 

What  Instruments  Recorded. 

The  registry  acts  generally  require  the  recording  of  all  instru- 
ments affecting  real  estate,  except  short  leases,  in  a  number  of 
states.'*'  The  laws  in  most  of  the  states  [Hrovide,  also,  for  the  re- 
coidLng  of  plats  and  subdivisions,  for  the  double  purpose — ^First, 
of  enabling  the  grantor  and  others  in  subsequent  deeds  to  refer  in 
their  deeds  to  the  blocks  and  lots  of  the  plat  as  matters  of  public 
record;  secondly,  of  dedicating  to  the  public  the  streets,  wharves, 
alleys,  and  open  places  laid  down  on  the  plat'*'  But  the  record  of 
an  instrument  which  is  not  required  by  the  statute  to  be  recorded 
does  not  give  notice  of  its  existence."^  Nor  are  purchasers  affect- 
ed by  the  registry  of  a  forged  deed.'"  No  constructive  notice  is 
raised  by  the  record  of  an  instrument  defectively  executed,'" 
though  it  would  be  otherwise  if  there  was  an  actual  examinatioi) 
of  the  record."^  However,  in  Illinois  and  Kansas  the  recording 
of  deeds  defectively  executed  is  notice  of  the  equities  arising  under 
thenu'" 

As  previously  stated,  equitable  mortgages  come  within  the  pro- 
visions of  the  recording  acts,'"  as  do  also  mortgages  affecting  lease- 
es! Stlm.  Am.  8t  Law,  1 1024;  2  Dembitz,  Land  Tit  948,  056. 

tttgatchell  V.  Doram,  4  Ohio  St  642;  WUliams  v.  Smitb,  22  Wis.  686; 
Majwood  Go.  V.  VUla^re  of  Maywood,  118  lU.  65,  6  N.  E.  866. 

>•«  Moore  v.  Hunter,  6  HI.  817;  Prlngle  v.  Dunn,  87  Wis.  449;  Parret  v. 
Shaubhut  6  Minn.  823  (GiL  268). 

t"  Pry  V.  Pry,  109  lU.  466. 

ttf  Heister's  Lessee  v.  Fortner,  2  Bin.  (Pa.)  40;  Graves  v.  Graves,  6  Gray 
(MisB.)  891;  Blood  v.  Blood,  28  Pick.  (Mass.)  80;  St  Lonls  Iron  &  I4ach. 
Worts  V.  Kimball,  53  IlL  App.  636;  Carter  v.  Champion,  8  Oonn.  649. 

s*T  Baas  v.  Bstill,  50  Miss.  300;  Pringle  v.  Dunn,  37  Wis.  449. 

'••Morrison  v.  Brown,  83  111.  562;  Keed  t.  Kemp,  16  111.  446;  GiUespie  v. 
Beed,  8  McLean,  377,  Fed.  Cas.  No.  5,436;  Simpson  v.  Mundee,  8  E^an.  172; 
Brown  v.  Simpson,  4  Kan.  76.     And  see  Healey  v.  Worth,  85  Mich.  166. 

t9t  Hunt  V.  Jobnson,  19  N.  Y.  279;  Parkist  v.  Alexander,  1  Johns.  C2h.  (N. 
I.)  894;  Smith  v.  Neilson,  13  Lea  (Tenn.)  461;  Rnssell's  Appeal,  15  Pa.  St 
Sltt. 
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hold  estates.***    Assignments  of  mortgages  are  to  be  recorded  the 
same  as  mortgagea'*^ 

Marmer  of  Recordmg. 

To  entitle  a  mortgage  or  other  conveyance  to  be  admitted  to  rec- 
ordy  the  requirements  of  the  statutes  as  to  execution  '*'  and  ddiv- 
ery  must  be  complied  with.'*'  But  a  conveyance  may  be  recorded 
after  the  death  of  the  grantor,  if  made  effectual  by  delivery  before 
his  death.**^  In  most  of  the  states  before  a  conveyance  can  be 
recorded  it  must  be  acknowledged  by  the  maker  before  an  officer 
designated  by  statute.*®*  A  conveyance  must  be  recorded  within 
the  county  where  the  land  is  situated.'**    A  power  of  attorney  to 

soo  Although  leasehold  estates  are  treated  as  chattel  Interests,  mortgages 
affecting  them  are  recorded  with  mortgages  of  real  property.  Berry  v.  In- 
surance Co.,  2  Johns.  Ch.  (N.  Y.)  003;  Breese  v.  Bange,  2  E.  D.  Smith  (N.  Y.) 
474;  Paine  v.  Mason,  7  Ohio  St  198.  Mortgages  of  growing  crops  and  of 
trees,  as  long  as  they  are  realty,  are  to  be  recorded  with  mortgages  of  real 
property.  Jones  v.  Chamberlin,  5  Helsk.  (Tenn.)  210.  Powers  of  attorney 
are  sometimes  required  to  be  recorded.    1  Stlm.  Am.  St  Law,  \  1024  (10). 

SOI  See  1  Stlm.  Am.  St  Law,  $  1624;  Howard  y.  Shaw,  10  Wash.  151,  38 
Pac.  746;  Lamed  y.  Donovan,  84  Hun,  533,  32  N.  Y.  Snpp.  731;  Murphy  v. 
Barnard,  16&  Mass.  72,  38  N.  fi.  29;  Bowling  v.  Cook,  38  Iowa,  200;  Merrill 
y.  Luce  (S.  D.)  61  N.  W.  43;  Stein  y.  SulHYan^  31  N.  J.  Eq.  409;  Turphi  v. 
Ogle,  4  111.  App.  611.  But  see  James  v.  Morey,  2  Cow.  (N.  Y.)  246.  Qaestion 
of  priority  of  assignments  of  the  same  mortgage  seldom  arises,  because  the 
mortgage  note  and  mortgage  are  usually  delivered  to  the  first  asslgnea  1 
Jones,  Mortg.  (5th  Ed.)  \  483. 

•OS  As  to  description  of  the  property,  and  the  requirements  for  signing, 
sealing,  witnessing,  etc.,  see  post,  pp.  419,  426. 

BOS  sigoumey  v.  Lamed,  10  Pick.  (Mass.)  72;  Galpin  y.  Abbott,  6  Mich.  IT: 
Fryer  v.  Rockefeller,  63  N.  Y.  268;  Green  y.  Drinker,  7  Watts  &  &  (Pa.)  440; 
McKean  &  Elk  Land  Imp.  Go.  y.  Mitchell,  35  Pa.  St  269;  Ely  y.  Wilcox,  20 
Wis.  551;  White  v.  Denman,  1  Ohio  St  110. 

S04  GUI  y.  Plnney's  Adm*r,  12  Ohio  St  38;   Haskell  y.  Bissell,  11  Gonn.  174. 

805 1  stluL  AuL  St  Law,  \  167a 

soo  1  stlm.  Am.  St  Law,  fi  1614;  Lewis  v.  Balrd,  8  McLean,  66,  Fed.  Gas. 
No.  8,316;  St  John  v.  Gonger,  40  IlL  535;  Stewart  y.  McSweeney,  14  Wis. 
468.  In  New  Hampshire,  Rhode  Island,  and  Gounectlcut  the  town  is  the 
unit  instead  of  the  county.  2  Dembltz,  Land  Tit  941.  Where  an  Instmment 
affects  land  lying  in  two  or  more  counties,  It  must  be  recorded  In  each. 
Oberholtzer's  Appeal,  124  Pa.  St  583,  17  AU.  143,  144;  1  Stlm.  Am.  St  Law. 
\\  1614,  1627.     But  see,  as  to  change  of  boundaries.    Koerper  y.  Railway 
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convey  land  maj  be  recorded  in  any  county  in  which  the  grantor 
may  at  the  time  or  thereafter  have  land  to  convey  (unless  it  is  re- 
Btricted  to  i>articular  tracts);  that  is,  in  any  county  of  the  state. 
Bat  it  does  not  follow  that,  when  recorded  in  one  county,  it  will 
make  a  deed  as  to  land  in  another  county  recordable;  nor  will  it, 
at  least  in  some  states,  and  where  the  statute  does  not  expressly 
anthorise  the  recording  of  such  instruments  in  every  county,  make 
a  deed  as  to  land  in  another  county  recordable,  or  even  prove  itself 
bj  the  record.' ^^  The  notice  takes  e£Fect  from  the  time  the  instru- 
ment is  filed  for  record,*^*  and  the  certificate  of  the  recording  of- 
ficer is  conclusive  as  to  the  time  of  such  filing.*®*  Jt  the  instrument 
is  erroneously  recorded,  it  is,  in  some  states,  notice  only  of  what 
appears  on  the  record.'^®  But  in  other  states  the  first  grantee, 
having  done  all  he  could  to  secure  a  proper  record,  is  not  made  to 
gaifer  by  the  recording  officer's  mistake.*^^  Tbe  officer  is  liable  for 
damages  suffered  by  the  one  or  the  other  through  negligence  in  re- 
cording.*** He  may,  however,  correct  errors  in  the  record  at  : 
time,'**  but  notice  of  the  instrument  as  corrected  begins  only  from 
the  time  such  corrections  are  made.**^ 

When  an  instrument  has  been  properly  recorded,  its  priority  is 
nowise  affected  by  a  destruction  of  the  records.*** 

Co.,  40  Minn.  182,  41  N.  W.  656;  Milton  v.  Turner,  88  To.  81;  Garrison  v. 
Htjdon,  1  J.  J.  Marsh.  (Ky.)  222. 

>«TMuldrow  V.  Roblson,  68  Mo.  881. 

<ot  Hawortb  v.  Taylor,  108  111.  275;  Sinclair  y.  Slawson,  44  Mich.  128,  6  N. 
W.  207;  Mutual  Life  Ins.  Go.  v.  Dake,  87  N.  Y.  257;  Brooke's  Appeal,  64  Pa. 
St  12T;   Woodward  v.  Boro,  16  Lea  (Tenn.)  678. 

'••Tracy  y.  Jenks,  15  Pick.  (Mass.)  465;   Hatch  v.  Haskins,  17  Me.  891. 

•!•  Frost  ▼.  Beekman,  1  Johns.  Gh.  (N.  T.)  288;  s.  c,  appeal,  18  Johns.  (N. 
T.)  544;  Mnier  v.  Bradford,  12  Iowa,  14;  Biydon  v.  Gampbell,  40  Md.  881. 
Contra,  Mims  v.  Mims,  85  Ala.  23,  under  a  statute  making  conyeyanoes  "op- 
efatiye  as  a  rsooid"  from  the  time  of  delivery  to  the  officer. 

•"  Merreck  v.  Wallace,  19  lU.  486;  Tousley  v.  Tousley,  6  Ohio  St  78.  And 
■ee  Sinclair  y.  Slawson,  44  Mich.  128,  6  N.  W.  207. 

si>  1  Jones,  Mortg.  (5th  Ed.)  |  579. 

•It  Sellers  t.  Sellers,  98  N.  0.  18,  8  S.  B.  917. 

lu  Glfiunberiain  v.  BeU,  7  GaL  292. 

•»  Shannon  v.  Hall,  72  ni.  354;  Heaton  y.  Prather,  84  m.  88a  See  1 
Stlm.  Am.  Sir  Law,  |  1620.  Bnt  some  statutes  require  a  re-recording  within 
a  glTen  time.  Tolle  y.  AUey  (Ky.)  24  &  W.  118.  And  see  Hyatt  y.  Oochran, 
€0  Ind.  436. 
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In  a  few  states,  the  index  is  made  a  part  of  the  record,  so  that 
an  instnunent  recorded,  but  not  indexed,  is  not  notice.*^*  In  others 
the  index  is  no  part  of  the  record.*^' 

Of  Whdxt  Facta  Record  is  Miice. 

When  an  instrument  is  properly  recorded,  it  is  constructive  no- 
tice of  everything  which  could  be  learned  by  an  actual  examination 
of  the  record.  Therefore  purchasers  are  bound  by  reoitals  in  the 
recorded  deed,'^*  and  a  reference  to  a  prior,  unrecorded  instrument 
gives  notice  oi  that  instrument.'^*  There  U  notice,  also,  of  any- 
thing as  to  which  the  record  would  put  one  on  inquiry.*'* 

To  Whom  Record  is  Notice^ 

Most  of  the  recording  laws  provide  that  unrecorded  instm- 
ments  shall  be  void  against  subsequent  purchasers  and  incumbran- 
cers without  notice,  and  for  value,  whose  deeds  or  mortgages  are 
recorded  flrst"^  The  effect  of  these  statutes  is  that  priority  of 
record  gives  priority  of  title,'**  and,  when  both  instruments  are  un- 
recorded, priori^  is  according  to  the  time  of  execution.***  In  a 
few  states  the  subsequent  conveyance  has  priority,  although  it  is 
not  first  recorded,**^  and  in  some  states  actual  notice  of  a  deed  or 
mortgage  does  not  make  it  valid  against  subsequent  purchasers  un- 
less it  has  been  recorded.***    In  several  states  the  statutes  provide 

Si*  Barney  v.  McOarty,  15  Iowa,  610;  Lombard  v.  Oolbertson,  69  Wis.  433. 
18  N.  W.  399.     But  see  Lane  v.  Duchac,  73  Wis.  646,  41  N.  W.  962. 

BIT  Mutual  Life  Ids.  Co.  v.  Dake,  87  N.  Y.  257;  Curtis  v.  Lyman,  24  Vt  338: 
BtockweU  V.  McHenry,  107  Pa.  St  237;  Green  v.  Garrington,  16  Ohio  St  548. 

Bie  McPherson  v.  Rollins,  107  N.  Y.  816,  14  N.  B.  411;  Dexter  y.  Harrifi,  2 
Mason,  531,  Fed.  Cas.  No.  3,862. 

si»  White  Y.  Foster,  102  Mass.  876. 

120  Heaton  v.  Prather,  84  lU.  330.  But  see  Interstate  Bldg.  &  Loan  Asb^d 
V.  McCartha,  43  8.  C.  72,  20  S.  E.  807.  Record  of  an  incumbrance  on  land 
given  prior  to  the  acquisition  of  the  title,  is  not  notice.  Calder  y.  Qh^pm^n^ 
52  Pa.  St  869;   OUphant  v.  BuruA,  146  N.  Y.  218»  40  N.  £.  980. 

>si  See  1  Stlm.  Am.  St  Law,  \  1611. 

>"  Ely  v.  Wilcox,  20  Wis.  523;  Lacustrine  Fertilize  Co.  y.  Lake  Guano 
&  Fertilizer  Co.,  82  N.  Y.  476;  Burrows  y.  Hoyland,  40  Neb.  464^  58  N.  W. 
947. 

818 1  Stlm.  Am.  St  Law,  \  1611  A  (1). 

894  1  Stim.  Am.  St  Law,  \  1611  A  (2). 

818  May  ham  y.  Coombs,  14  Ohio,  428;  Doe  y.  AUsop^  6  Bam.  ft  Aid.  142; 
BosUc  y.  Young,  116  N.  C.  766,  21  S.  fi.  552;   Quinnerly  y.  Quinnerly,  114  N. 
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that  a  conyejance  shall  be  const ructiye  notice  from  the  time  of  its 
execntion,  if  it  is  recorded  within  a  certain  time.'**  Such  a  provi- 
sion seems  most  pernicious,  and  certainly  is  productiye  of  the  yery 
frauds  which  registry  acts  are  designed  to  preyent.'*^  In  some,  at 
least,  of  these  states,  if  the  instrument  is  not  recorded  within  the 
time  allowed  by  the  statute,  it  is  then  notice  only  from  the  time  it 
is  actually  recorded.*** 

The  record  of  an  instrument  is  notice  only  to  those  who  are 
boDod  to  search  the  records.  Consequently  no  one  is  affected  with 
notice  who  does  not  claim  through  the  same  chain  of  title.***  Nor 
is  the  record  of  a  deed  of  any  effect  against  a  prior  grantee  whose 
deed  is  already  recorded.**^  A  subsequent  conveyance  does  not 
become  effectual  by  record  against  a  prior  unrecorded  instrumeni. 
onless  the  subsequent  conveyance  was  for  value,  and  without  no- 
tice in  any  way.**^  In  some  states  a  purchaser  by  a  quitclaim  deed 
is  held  to  take  subject  to  prior  unrecorded  instruments.***  But  in 
most  states  the  cases  hold  the  contrary.***    A  purchaser  from  an 

a  146,  19  S.  E.  90.  To  the  contrary,  see  Blades  v.  Blades,  1  Eq.  Oas.  Abr. 
868»  pL  12;   Stroud  v.  Lockart,  4  Dall.  163;   Britton's  Appeal,  46  Pa.  St  172. 

•»•  1  Slim.  Am.  St  Law,  §  1615  B. 

»T  See  Clarke  v.  White,  12  Pet  178;  Phifer  y.  Bambart,  88  N.  O.  333. 

»•  1  StiixL  Am.  St  Law,  |  1615  B;  Northnip's  Lessee  v.  Brehmer,  8  Ohio, 
382;  PoUard  y.  Cocke,  19  Ala.  188;  Harding  y.  AUen,  70  Md.  395,  17  Atl.  377; 
Sanborn  v.  Adair,  29  N.  J.  Eq.  338;  Anderson  y.  Dugas,  29  Ga.  440. 

»•  Webber  y.  Ramsey,  100  Mich.  58,  58  N.  W.  625;  Long  y.  Dc^arhlde,  24 
Cai  218;  Tilton  y.  Hunter,  24  Me.  29;  Crockett  y.  Maguire,  10  Mo.  34;  Losey 
T.  Simpson,  11  N.  J.  Eq.  246;  Rodgers  y.  Burchard,  34  Tex.  441;  Rankin  y. 
Miller,  43  Iowa,  11. 

»o  George  v.  Wood,  9  Allen  (Mass.)  80;  Bell  v.  Fleming's  Ex'rs,  12  N.  J.  Eq. 
1& 

SSI  Adams  y.  Cuddy,  13  Pick.  (Mass.)  460;  Jack8<»i  y.  Page,  4  Wend.  (N.  Y.) 
585;  Jackson  v.  Elston,  12  Johns.  (N.  Y.)  452;  MUls  y.  Smith,  8  Wall.  27; 
Goodenough  y.  Warren,  5  Sawy.  494,  Fed.  Cas.  Na  6,534. 

"3  Marshall  v.  Roberts,  18  Minn.  405  (GiL  365).  See,  also,  Fitzgerald  y. 
Libbj,  142  Mass.  235,  7  N.  E.  917;  De  Yeaux  y.  Foebender,  57  Mich.  579,  24  N. 
W.790. 

ttsDow  y.  Whitney,  147  Mass.  1,  16  N.  E.  722;  Doe  v.  Reed,  5  lU.  117;  Pet- 
tlDgUI  y.  Devln,  36  Iowa,  344;   Cutler  y.  Jamee,  64  Wis.  173,  24  N.  W.  874; 
Wminghsm  y.  Hardin,  76  Mo.  429;  Graff  y.  Middleton,  43  OaL  341;  Johnson 
f.  WlHiAWB,  87  Kan.  179, 14  Pac  537.    But  see  Stiyers  v.  Home,  62  Mo.  473. 
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heir  takes  land  free  from  the  unrecorded  eonyeyancee  of  the  ances- 
tor, of  which  he  lias  no  notice."^ 

Unrecorded  deeds  and  mortgages  are,  of  course,  valid  against  the 
grantor  or  mortgagor,  his  heirs  and  devisees.***  And  thej  are  valid 
also  against  his  assignee  in  bankruptcy/**  but  not  against  a  bona 
fide  purchaser  from  such  assignee.**^  A  mortgagee  and  a  trustee 
under  a  deed  of  trust  are  purchasors  within  the  meaning  of  the  re- 
cording laws.***  But  in  some  states  one  who  takes  a  mortgage  to 
secure  a  pre-existing  debt  is  not  a  purchaser,  and  takes  only  the 
mortgagor's  eqxdtable  interest.***  For  example,  in  these  states, 
if  the  mortgagor  had  made  a  valid  contract  for  the  sale  of  the  mort- 
gaged premises,  a  mortgage,  to  secure  a  pre-existing  debt,  though 
to  one  having  no  notice  of  the  omtract,  would  create  a  lien  only  on 
the  part  of  the  purchase  price  still  unpaid.*^* 

Mortgages  to  secure  future  advances  by  the  mortgagee  are  Tal- 
■id,*^^  and,  if  properly  recorded,  have  priority  over  subsequent  con- 
veyances and  incumbrances,  up  to  the  amount  expressed  in  the 

•84  Baiie  v.  Flske,  108  Mass.  491;  Powers  v.  McFerran,  2  Serg.  &  R.  (Pa.) 
44;  Kennedy  v.  Northap,  15  IlL  148;  Yangban  v.  Greer,  88  Tex.  530;  Young- 
blood  V.  Yastlne,  46  Mo.  239;  McOullocb's  Lessee  v.  Bndaly,  3  Yerg.  (Tean.) 
346;  Hm  V.  Meeker,  24  Conn.  211.  Ck>ntra,  Harlan's  Heirs  v.  Seaton's  Hein, 
18  B.  Mon.  (Ky.)  312;  Hancock  v.  Beverly's  Heirs,  6  B.  Mon.  (Ky.)  681;  Bodg- 
ers  V.  Bnrcbard,  84  Tex.  441. 

SI6  1  stim.  Am.  St  Law,  |  1611  B;  Secard's  Lessee  v.  Davis,  6  Pet  124; 
Burns  v.  Berry,  42  Micb.  176,  8  N.  W.  924. 

88«  Stewart  v.  Piatt  101  U.  S.  731;  MeUon's  Appeal,  32  Pa.  St  121. 

BaT  Hc^brook  v.  Dickenson,  56  IIL  497.  As  to  wbo  are  bona  fide  purcliasen, 
see  Fetter,  £q.  96. 

•>s  Martin  ▼.  Jacicson,  27  Pa.  St  504;  Hulett  v.  Insurance  Ool,  114  Pa.  St 
142,  6  Atl.  554;  Porter  y.  Greene,  4  Iowa,  571;  Kesner  v.  Trigs,  98  U.  8.  60; 
Sbeffey  y.  BanliL,  33  Fed.  815. 

889~Boxbeimer  v.  Gunn,  24  Micb.  872.  Bnt  be  is  a  purdiaser  if  he  rdesses 
some  valuable  rigbt  sucb  as  a  vendor's  lien,  Lane  v.  Logne,  12  Lea  (Tenn.) 
681;  or  giyes  an  extension  of  time,  Koon  v.  Tramel«  71  Iowa,  132,  82  N.  W. 
243;  Gary  v.  Wb4te.  52  N.  Y.  138;  Gilcbrlst  v.  Gougb,  63  Ind.  576. 

»«o  Young  y.  Guy,  87  N.  Y.  457. 

8«i  Campbell  v.  Freeman,  99  CaL  546,  34  Pac  113;  Mercbants'  &  Farmers' 
Bank  v.  Heryey  Plow  Co.,  45  La.  Ann.  1214, 14  South.  139.  Cf.  Bowcn  v.  Bat- 
cliff,  140  Ind.  393,  39  N.  E.  860.  But  see  Fuller  v.  Griffith  (Iowa)  60  N.  W.  247; 
Sayinga  &  Loan  Soc.  v.  Burnett  (CaL)  37  Pac  180. 
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mortga|;e.'^'  The  mortgagee  is  a  purchaser  from  the  time  the  ad- 
vanceB  are  made,  if  without  actual  notice  of  the  subsequent  con- 
veyance.'^* If  one  who  has  a  mortgage  for  future  advances  ac- 
qdies  actual  notice  of  a  subsequent  mortgage,  he  is  not  protected 
as  to  advances  made  after  that  time,'^^  unless,  by  the  terms  of  his 
coDtract  with  the  mortgagor,  he  is  bound  to  make  such  adrances.*^* 
nie  recording  of  the  subsequent  mortgage  is  not,  however,  notice 
to  the  first  mortgagee.'** 

A  Judgment  creditor  is  not  a  purchaser,  under  the  registry  acts,'*^ 
imless  the  statute  expressly  so  provides.'*'  When  there  is  no  such 
proTision,  a  judgment,  as  against  a  prior  unrecorded  mortgage,  will 
bind  only  the  equity  of  redemption.'**  A  purchaser  at  an  execu- 
tion sale,  without  notice  of  a  prior  mortgage,  takes  the  land  free 
from  such  mortgage."*  In  most  states  a  purchase-money  mort- 
gage "^  takes  priority  over  all  previous  conveyances  and  judgment 
liens.'"    But,  to  have  this  effect,  it  must  be  part  of  the  same  trajis- 

M  Reyndds  r.  Webster,  71  Hun,  878,  24  N.  Y.  Bupp.  1138;  Bank  of  OrovlUe 
f.  Lawrence  (Ctel.)  37  Pac.  836. 

>«*  Simons  Y.  Bank,  03  N.  Y.  289. 

•M  Fiye  T.  President,  etc,  11  HL  887;  HaU  t.  Grouse,  13  Hun  (N.  Y.)  057; 
Todd  T.  Outlaw,  79  N.  C.  235;  Savings  &  Loan  Soc.  t.  Burnett,  106  Gal.  514. 
88  Pac  922. 

t4t  Brinkmeyer  r.  Helbllns,  57  Ind.  435;  Morooey's  Appeal,  24  Pa.  St  872. 

*4«  Nelson's  Heirs  v.  Boyce,  7  J.  J.  Marsh.  (Ky.)  401;  Bedford  y.  Backhouse, 
2  £q.  Cas.  Abr.  615,  pL  12;  Morecock  ▼.  Dlcklns,  1  Amb.  678. 

t4T  Jackson  y.  Dubois,  4  Johns.  (N.  Y.)  216;  Gover  y.  Black,  1  Pa.  St.  493; 
PUcy  y.  Hugflns,  15  Gal.  128;  Bell  y.  Bvans,  10  Iowa,  853;  Rl^rhter  y.  Fot- 
rester,  1  Bush  (Ky.)  278.  Gontra,  Button  v.  McReynolds,  31  Minn.  GC,  16  N. 
W.  46&    And  see  Van  Tbomlley  y.  Peters,  26  Ohio  St.  471. 

>«•  1  Stim.  Am.  St  Law,  1 1611  A  (2).  Where  a  mistake  In  omitting  property 
tnm  a  mortgage  Is  reformed,  the  lien  of  a  mortgage  on  the  omitted  property 
If  superior  to  that  of  a  judgment  obtained  after  the  execution  of  the  mortgage, 
and  before  its  reformation.    Phillips  y.  Roquemore,  96  Ga.  719,  23  &  B.  855. 

t4»  And  the  rule  Is  the  same  when  the  Judgment  is  against  an  heir  to  whom 
tbe  land  has  descended.    Voorhis  y.  Westeryelt,  43  N.  J.  Eq.  642,  12  Atl.  533. 

•»•  McFadden  y.  Worthington,  45  111.  362;  Jackson  y.  Ghamberiain,  8  Wend. 
(M.  Y.)  620;  Morrison  y.  Punk,  23  Pa.  St  421;  Bhle  y.  Brown,  31  Wis.  405. 
But  see,  tat  some  limitations  on  this  rule,  a  foil  discussion  of  creditors*  rights 
nnder  the  registry  laws  in  2  Dembitz,  Land  Tit.  992. 

>•!  See  ante,  p.  86. 

*•>  By  statate  in  some  states,  1  Stim.  Am.  St  Law,  1 1864;  and  without  stat- 
ute in  otheiB,  Roane  y.  Baker,  120  IlL  308,  11  N.  E.  246;  Gurtls  y.  Root  20  IIL 
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action  M  the  deed  of  conveyance.**'  Bach  a  mortgage  must  be  re- 
corded,  the  same  aa  any  other,  in  order  to  have  priority  over  sabae* 
quent  conveyances.  A  mortgagee  under  an  absolute  deed,  with  p 
separate  defeasance,  is  protected  by  the  record  of  the  deed,  without 
a  record  of  the  defeasance.'*^  An  assignee  of  a  mortgage  is  pro- 
tected as  a  purchaser.***  The  record  of  the  assignment  of  a  mort- 
gage is  not  constructive  notice  to  the  mortgagor,  and  payments 
made  by  him  to  the  mortgagee,  without  actual  notice,  are  protect- 
ed.'** It  is  otherwise  when  the  mortgage  is  to  secure  a  n^otiable 
note.**^  And  the  record  of  an  assignment  of  a  mortgage  is  notice 
to  subsequent  purchasers  of  the  equity  of  redemption.*** 

When  the  mortgagee  has  assigned  the  mortgage,  and  then  wrong- 
fully discharges  it  of  record,  the  cases  are  conflicting  as  to  whether 
subsequent  purchasers  from  the  mortgagor  are  protected  against 
the  assignee  of  the  mortgage.'"    But  they  are  in  states  where  the 

64;  Phelps  ▼.  Fockler,  61  Iowa,  840,  14  N.  W.  729,  16  N.  W.  210;  BogerB  y. 
Tucker,  94  Mo.  846,  7  S.  W.  414.  Buch  mortgage  may  be  to  a  third  persoo  who 
adyasces  the  purchase  money.  Jackson  y.  Austin,  16  Johns.  (N.  Y.)  477;  Lald- 
ley  Y.  Aiken,  80  Iowa,  112,  46  N.  W.  884;  Jones  r.  Talnter,  16  Minn.  612  (OIL 
428).  But  see  StanaeU  v.  Roberts,  18  Ohio,  149;  Heuisler  y.  Nlckum,  88  Md. 
270. 

>■*  Foster's  Appeal,  3  Pa.  St.  70;  Cake's  Appeal,  23  Pa.  St  186;  Banning  t. 
Bdes,  6  Minn.  402  (GIL  270). 

•B«  Short  y.  OaldweU,  166  Mass.  67,  28  N.  E.  1124;  Jackson  y.  Ford,  40  Me. 
881.  But  In  some  states,  by  statute,  the  defeasance  must  be  recorded,  or  the 
mortgagee  takes  no  interest  under  the  mortgage.  1  Stlm.  Am.  St.  Law,  | 
1860  A. 

sftft  Bank  of  Uldah  y.  Petaluma  Say.  Bank,  100  Gel  690,  36  Pac  170. 

*■•  Foster  y.  Caison,  169  Pa.  St  477,  28  Atl.  866;  Ely  y.  Scofleld,  86  Barb. 
(N.  Y.)  830;  Hubbard  y.  Turner,  2  McLean,  619,  Fed.  Gas.  Na  6,819.  It  is  so 
by  statute  In  some  states.  1  Stlm.  Am.  St  Iaw,  |  1870;  1  Jones,  Mortg.  (6th 
Bd.)  I  480. 

86T  Murphy  y.  Barnard,  162  Mass.  72,  38  N.  B.  29;  Mulcahy  y.  Fenwldi,  161 
Maas.  164,  36  N.  E.  689;  Biggerstaff  y.  Marston,  161  Mass.  101,  36  N.  B.  785; 
Baumgartner  y.  Peterson  (Iowa)  62  N.  W.  27;  Bggert  y.  Beyer,  43  Neb.  711, 
62  N.  W.  67;  Stark  y.  Olsen,  44  Neb.  646,  63  N.  W.  37.  But  see  Yann  y.  Mai^ 
bury,  100  Ala.  438,  14  South.  278. 

868  Brewster  y.  Crimes,  106  N.  Y.  666,  9  N.  B.  823;  Bggert  y.  Beyer,  48  Neb. 
711,  62  N.  W.  67. 

iftf  The  weight  of  authority  holds  that  they  are.  Ogle  y.  Tnrpin,  102  IIL 
148;  Lewis  y.  Kirk,  28  Kan.  497.     But  see,  contra,  Lee  y.  dai^  89  Mo.  663, 
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aasignment  of  a  mortgage  must  be  recorded.'*®  And  such  a  dis- 
charge is  not  good,  in  favor  of  one  who  took  his  interest  before  tb? 
dlBcharge  was  entered  of  record.***  When  the  holder  of  the  mort- 
gage is  dead,  payment  must  be  made  to  his  personal  representatiTey 
who  is  the  proper  one  to  enter  satisfaction.**' 

DISOHABGE  OF  A  MOBTaAaB. 

138.  A  mortgage  may  be  dischargedt 

(a)  By  performance  (p.  227). 

(b)  By  merger  (p.  231). 

(0)  By  redemption  (p.  238). 

8  AME—PEBFOBMANOB. 

133.  Performance  of  the  oondition  in  the  defeasance  dis- 

charges a  mortgage.    Performance  may  be: 

(1)  On  the  day  named  in  the  defeasance. 

(8)  Before  the  day  named,  if  accepted  by  the  mortgagee. 
(8)  After  the  day  named,  if  accepted  by  the  mortgagee. 

134.  Tender  of  performance  by  one  entitled  to  perform 

will  discharge  the  mortgage. 

Pirfmrmafnoe  or  Payment. 

A  mortgage  being  an  estate  on  condition  subsequent^  the  mort- 
gagee's estate  is  defeated  by  the  performance  of  the  condition  nam- 
ed in  the  defeasance.  Performance  usually  requires  the  payment  of 
money,  bat  the  condition  may  require  other  acts  as  the  support  of  the 
mortgage.   Payment  '*'  at  the  time  mentioned  in  the  defeasance  dis- 

1  &  W.  142;  Bamberger  ▼.  Qelser,  24  Or.  208,  33  Pac.  609.  And  cf.  Roberts 
T.  Halfltead,  9  Pa.  St.  82. 

teo  Fergnson  t.  Glassford,  68  Mich.  36,  35  N.  W.  820;  Girardin  y.  Lampe, 
58  Wis.  267,  16  N.  W.  614;  Van  Keuren  v.  Corklns,  66  N.  Y.  77;  Bacon  v.  Van 
Scboonhoren,  87  N.  Y.  4M;  Connecticut  Mut  Life  Ins.  Go.  ▼.  Talbot,  113  Ind. 
873, 14  N.  E.  58a 

tei  Gnmillsh  ▼.  Railroad  Co.,  32  W.  Va.  244,  9  S.  B.  180. 

>•>  Crawford  t.  Simon,  159  Pa.  St  585,  28  Atl.  491;  Woodruff  y.  Mutscliler, 
U  N.  J.  Bq.  83. 

••I  For  payment  as  a  discharge,  see  6lar]E,  Cont  p.  629. 
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chargefl  the  mortgage;  **^  that  is,  the  mortgagor  defeate  the  mort- 
gagee's estate  on  condition  by  performance  of  the  condition,  and 
the  title  to  the  mortgaged  premises  revests  in  the  mortgagor  with- 
out a  reconveyance.***  Payment  before  the  day  on  which  the  debt 
falls  due  cannot  be  enforced  by  either  party,***  bat,  if  the  mortgagei^ 
accepts  such  payment,  it  will  operate  as  a  discharge  of  the  mort 
gage.**^  Payment  after  the  day  mentioned  in  the  condition— that 
is,  after  the  breach  of  condition — does  not  divest  the  estate  of  th( 
mortgagee,  and,  if  the  mortgagee  will  not  reconvey  voluntarily,  tin- 
mortgagor  must  resort  to  equity  to  secure  a  reconveyance.***  But. 
in  those  states  where  the  lien  theory  prevails,  if  the  mortgagee  ac 
oept  payment  after  breach  of  condition,  he  is  held  to  waive  breach 
of  performance,  and  the  title  revests  in  the  mortgagor  without  a  re 
conveyance.***  A  discharge  of  the  mortgage  debt  discharges  the 
mortgage,*^*  but  a  discharge  by  bankruptcy,  or  by  the  statute  of 
limitations,  does  not.*^^ 

When  the  mortgagor  is  holder  of  the  mortgage  as  administrator 
of  the  mortgagee,  he  may  discharge  the  mortgage  at  any  time  by 

••«  McOam  v.  Wilcox  (Mich.)  63  N.  W.  978;  Gage  v.  McDermld,  160  lU. 
698, 87  N.  B.  1026;  Kingsley  v.  Purdom,  63  Elan.  66, 86  Pac.  811.  Cf.  GreeDsbnrg 
Fuel  Oo.  V.  Irwin  Nat.  Gas  Co.,  162  Pa.  St  78,  29  AtL  274;  Bartlett  v.  Wade, 
66  Vt  629,  80  Atl.  4.  But  see  Sturges  v.  Hart,  84  Hun,  409,  82  N.  Y.  Sapp. 
422;  Herber  v.  Thompson,  47  La.  Ann.  800, 17  South.  318.  As  to  applicatloii 
of  payments,  see  Clark,  Cent  p.  634;  Fetter,  Bq.  p.  248. 

••fi  Holman  v.  Bailey,  8  Mete.  (Mass.)  66;  Grain  v.  McGoon,  86  HI.  431.  So, 
In  a  mortgage  for  support,  if  the  condition  is  performed  up  to  the  death  of 
the  mortgagee  the  title  revests  in  the  mortgagor.  Munson  v*  Munson,  30 
Conn.  425. 

<««  Weldon  v.  Tollman,  16  C.  C.  A.  138,  67  Fed.  086;  Bowen  v.  Julius,  141 
Ind.  310,  40  N.  B.  700;  Moore  v.  Kime,  43  Neb.  617,  61  N.  W.  736. 

s«T  1  Jones,  Mortg.  (5th  Bd.)  |  8S8w 

>•>  Currier  v.  Gale,  9  AUen  (Mass.)  622;  Doton  v.  RusseU,  17  Conn.  146. 

i«9  Caruthers  v.  Humphrey,  12  Mich.  270;  McNair  v.  Plcotte,  33  Mo.  S7; 
Kortright  v.  Cady,  21  N.  Y.  343;  Shields  v.  Lozear,  34  N.  J.  Law,  49a 

>To  Sherman  v.  Sherman,  3  Ind.  337;  Shields  v.  Lozear,  34  N.  J.  Law,  406. 

871  Chamberlain  v.  Meeder,  16  N.  H.  881;  Bush  v.  Cooper,  26  Miss.  609. 
Foreclosure  is  not  payment,  and  does  not  discharge  the  mortgage  debt  See 
post,  p.  24L  But  the  parties  may  agree  that  It  shaU  constitute  a  dlscbaige. 
Shepherd  v.  May,  116  U.  S.  606,  6  Sup.  Ct  119;  Renwick  v.  Wheeler,  48  Fed. 
431;  Vansant  v.  AUmon,  23  lU.  30;  Qermania  Bldg.  Ass'n  v.  Neill,  93  Pa. 
St  322. 
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charging  the  amount  thereof  to  hinisclf  on  his  probate  aocount,'^* 
and  a  anbaeqaent  assignment  would  transfer  no  title  to  the  aa- 
flignee.*^*  A  change  in  the  form  of  a  mortgage  debt,  auoh  as  the 
flnbstltutloii  of  a  new  note  in  the  place  of  the  original  note,  does 
not  effect  a  discharge.***  Nor  does  the  merger  of  the  mortgage 
note  in  a  judgment  produce  that  result'^"  So  there  is  no  discharge 
by  taking  further  security  for  the  mortgage  debt.***  Extending  the 
time  of  payment  does  not  discharge  the  mortgage  as  to  subsequent 
mortgagees.***  But  it  is  otherwise  where  the  mortgage  is  to  secure 
the  debt  of  another,  unless  the  mortgagor  consents  to  the  exten- 
sion.'** A  release  of  part  of  the  mortgaged  premises  does  not  dis- 
charge the  mortgage  as  to  the  other  parts,***  unless  it  would  in- 
juriously affect  subsequent  mortgages,  of  which  the  first  mortgagee 
had  notice.***  On  the  other  hand,  the  personal  liability  of  the 
mortgagor  may  be  released  without  discharging  the  mortgage,  if 
there  is  no  intention  to  discharge  the  debt**^  After  a  mortgage 
has  been  discharged,  it  cannot  be  reviyed  so  as  to  take  precedence 
orer  intervening  incumbrances;  ***   that  is,  the  mortgage  cannot 

•Ts  Ifmrttn  t.  Smith,  124  Mass.  ItL  But  see  SoyerhUl  y.  Suydam,  69  N.  Y. 
140;  Kinney  y.  Ensign,  18  Pick.  (Mass.)  232;  Grow  y.  Conant,  90  Mich.  247. 
61  N.  W.  400. 

•Ts  Ipswich  Manufg  Co.  y.  Story,  6  Mete.  (Mass.)  310. 

•T«  Flower  y.  Blwood,  66  111.  488;  Watkins  y.  Hill,  8  Pick.  (Mass.)  622;  Wil- 
liams y.  Starr,  6  Wis.  684;  Gregory  y.  Thomas,  20  Wend.  (N.  Y.)  17;   Geib 
f.  Reynolds,  86  Minn.  821,  28  N.  W.  928;  Swan  y.  Yaple,  36  Iowa,  248;  Wal-  . 
ten  T.  Walters,  73  Ind.  426. 

>Ts  Priest  y.  Wheelock,  68  m.  114;  Torrey  y.  Cook,  116  Mass.  168;  BIy  y. 
Ely,  6  Gray  (Mass.)  439;  Morrison  y.  Morrison,  38  Iowa,  78. 

>Ti  Gregory  y.  Thomas,  20  Wend.  (N.  Y.)  17;  Flower  y.  Elwood,  66  ni.  438; 
Ctena  y.  Haines,  IS  Ind.  496;  Hutchinson  y.  Swartsweller,  81  N.  J.  Bq.  206. 

»TT  Bank  of  Utlca  y.  Finch,  8  Barb.  Ch.  (N.  Y.)  298;  Whittacre  y.  Fuller,  6 
Hinn.  608  (Gfl.  401);  Ctoreland  y.  Martin,  2  Head  (Tenn.)  128;  Naltner  v. 
Tapp^,  66  Ind.  107. 

•Tt  Smith  y.  Townsend,  26  N.  Y.  479;  Meti  y.  Todd,  88  Mich.  478;  Christner 
▼.  Brown,  16  Iowa,  130. 

»•  Patty  y.  Pease,  8  Paige  (N.  Y.)  277. 

•••  Stewart  y.  McMahan,  94  Ind.  889. 

*•!  Hayden  y.  Smith,  12  Mete  (Mass.)  611;  Donnelly  y.  Simonton,  13  Minn, 
aoi  (Gfl.  27B);  Walls  y.  Baiid,  01  Ind.  429. 

•"Bogert  y.  Striker,  11  Misc.  Rep.  88,  32  N.  Y.  Supp.  816;  MitcheU  t. 
Ccombs,  96  Pa.  St.  430;  Lindsay  y.  Garvin,  31  S.  0.  259,  9  &  B.  862. 
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be  continned  aa  security  for  another  debt,  to  the  detriment  of 
subsequent  creditors  or  purchasers.*  ••  But  when  the  disoharge  of 
a  mortgage  has  been  obtained  by  fraud  or  mistake,  it  may  be  set 
aside  unless  third  persons,  without  notice,  whose  rights  have  inter- 
vened since  the  discliarge,  would  be  injuriously  affected.*** 

Tender. 

Whenever  payment  would  discharge  a  mortgage,  tender  of  pay- 
ment •••  will  have  the  same  efltect'**  To  have  this  efltect,  however, 
tender  must  be  absolute  and  unconditional/'^  and  it  must  be  for 
the  whole  amount  of  the  mortgage  debt.***  Tender  of  the  wholt» 
amount  is  required,  though  the  mortgagee  haa  received  rents  and 
profits  for  which  there  has  been  no  accounting.***  Tender  will  be 
effectual  only  when  made  by  one  entitled  to  make  payment,  such 
as  the  mortgagor,***  a  grantee  who  has  assumed  the  mortgage,*** 
or  a  Junior  mortgagee.***  Payment  or  tender,  to  operate  as  a 
discharge,  must  be  to  one  authorized  to  receive  payment,  and  hav- 
ing a  right  to  enter  satisfaction.***  If  the  mortgage  has  been  assign- 
tat  liarvin  v.  Tedder,  6  Oow.  (N.  Y.)  671;  Bogert  v.  Bliss,  IB  Mlac  Rep.  72, 
84  N.  Y.  Supp.  147;  Carlton  v.  Jackson,  121  Mass.  692;  Blake  v.  Broughton, 
107  N.  O.  220,  12  8.  B.  127. 

•14  Wlllcox  V.  Foster,  182  Mass.  820;  Grimes  v.  KlmbaU,  8  AUen  (Mass.) 
618;  Weir  v.  Mosher,  19  Wis.  311;  West's  Appeal,  88  Pa.  St  341;  Henscbel  v. 
Mamero,  120  m.  680,  12  N.  B.  203;  Ferguson  v.  Olassford,  68  Mich.  86,  35  N. 
W.  820;  Kern  v.  A.  P.  Hotaling  (Or.)  40  Pac.  168.  Cf.  Oambreleng  v. 
Graham,  84  Hun,  650,  82  N.  Y.  Supp.  843. 

ats  As  to  what  constitutes  tender,  see  Clark,  Cont.  p.  639. 

•t6  Maynard  v.  Hunt,  6  Pick.  (Mass.)  240;  Wlllard  v.  Harvey,  6  N.  H.  252: 
Bchearff  v.  Dodge,  88  Ark.  840.  But  that  tender  only  stops  Interest,  see 
Parker  v.  Beasley,  116  N.  a  1,  21  &  B.  966. 

••T  Potts  V.  Plalsted,  80  Mich.  140;  Bngle  v.  HaU,  46  Mich.  67,  7  N.  W.  239; 
Roosevelt  v.  Bank,  46  Barb.  (N.  Y.)  679. 

»8t  Graham  v.  Linden,  50  N.  Y.  647;  Bager  v.  Tupper,  86  Mich.  184;  Cupples 
V.  GalUgan,  6  Mo.  App.  62. 

a»»  BaUey  v.  Metcalf,  6  N.  H.  166. 

ato  Bllm  V.  Wilson,  6  Phlla.  (Pa.)  7a 

»»i  Harris  v.  Jex,  66  Barb.  (N.  Y.)  232. 

att  Frost  v.  Bank,  70  N.  Y.  663;  Sayer  v.  Tapper,  86  Mich.  134. 

its  Gnuwgr  v.  Schneider,  60  How.  Prac  (N.  Y.)  134;  Doikray  v.  Noble,  8  Ma. 
278;  U.  S.  Bank  v.  Burson,  90  Iowa,  191,  67  N.  W.  706;  Lawson  v.  Nicholson 
(N.  J.  Brr.  &  App.)  31  kXL  886;  Mulford  v.  Brown  (N.  J.  Gh.)  28  AtL  51.3. 
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ed,  pajment  or  tender  is  to  be  made  to  the  assignee^  if  the  mortgagor 
luuB  notice  of  the  aadgnment**^ 


186.  A  mortgage  is  discharged  by  merger  whenever  the 
mortgage  and  the  equity  of  redemption  are  owned 
by  the  same  person  in  the  same  right,  except: 

BXOEPnONS — (a)  When  there  is  an  intervening  right 
in  a  third  person. 

(b)  When  there  is  an  intention  of  the  parties  to  the  con- 
trary, unless  preventing  a  merger  would  injure 
some  third  person. 

The  general  doctrine  of  merger  has  already  been  explained,  and 
examples  of  it  noticed  in  connection  with  seyeral  different  estates. 
Merger  generally  takes  place  whenerer  the  mortgage  and  the  eq- 
uity of  redemption  come  into  the  same  hands.***  But  it  does  not 
occor  when  the  owner  has  an  interest  in  keeping  the  mortgage 
alive,***  as  where  the  owner  of  the  equity  of  redemption  is  not  the 
original  mortgagor,  and  has  not  assumed  the  mortgage  debt.**^ 
Nor  is  there  any  merger  when  there  is  an  interrening  right  between 
the  mortgage  and  the  equity  of  redemption.***    For  example,  when 

•t4  Kemiedy  y.  Moore  (Iowa)  58  N.  W.  1068;  Dorkray  y.  Noble,  8  Me.  27a 
And  Bee  HetzeU  ▼.  Barber,  6  Hun  (N.  T.)  634. 

>»»  Qibson  T.  Orehore,  3  Pick.  (Mass.)  475;  Ann  Arbor  Say.  Bank  y.  Webb, 
66  Mich.  877,  28  N.  W.  51;  Jndd  y.  Seekina,  62  N.  Y.  266;  McOale  y.  McGale 
(R.  L)  29  AtL  967.  But  see  Burt  y.  Qaonble,  98  Mich.  402,  57  N.  W.  261;  Ck>ok 
T.  Foster,  96  Mich.  610,  65  N.  W.  1019. 

•••  Bdgerton  y.  Young,  43  IlL  464;  Richardson  y.  Hockenhall,  86  IlL  124; 
Tvttle  y.  Brown,  14  Pick.  (Mass.)  514;  Snyder  y.  Snyder,  6  Mich.  470;  Spencer 
T.  Ayrnult,  10  N.  Y.  202;  Duncan  y.  Druiy,  9  Pa.  St  382;  Dayla  y.  Pierce,  10 
Minn.  876  (GIL  802);  McCroiy  ▼.  LitUe,  186  Ina  86»  86  N.  B.  836;  White  y. 
Hampton,  18  Iowa,  269;  Lyon  y.  Mcllyaine,  24  Iowa,  9. 

••TQroyer  y.  Thatcher,  4  Gray  (Mass.)  526;  Eyans  y.  Kimball,  1  AUen 
(Mass.)  240.  But  see  Byington  y.  Fountain,  61  Iowa,  612,  14  N.  W.  220,  and 
16  N.  W.  684. 

>•<  Groyer  y.  Thatcher,  4  Gray  (Mass.)  526;  New  England  Jewelry  Ck>.  y. 
Merrlam,  2  Allen  (Mass.)  880;  Oobum  y.  Stephens,  187  Ind.  688,  86  N.  B.  182; 
Jewett  v.  Tomllnson,  187  Ind.  826»  86  N.  E.  1106;  Shaffer  y.  McGloskey,  101 
GU.  676;  W  Pac.  196. 
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a  first  mortgagee  purchases  the  equity  of  redemption,  there  will  be 
no  merger  if  there  are  subseqnent  mortgages.***  In  order  that 
merger  may  take  place,  the  mortgage  and  the  equity  of  redemption 
must  be  held  by  the  same  person,  and  in  the  same  right.  *••  In  de- 
termining whether  a  merger  takes  place,  the  intention  of  the  parties 
is  the  chief  test;  *•*  and,  as  to  such  intention,  their  relation  to  each 
other  and  to  the  mortgage  debt  is  material,  when  they  have  not 
shown  their  intention  by  express  words.*®*  However,  a  merger 
will  never  be  prevented  by  the  intention  of  the  parties,  where  it 
will  work  wrong  or  injury  to  others.*®*  When  one  who  has  war 
ranted  against  incumbrances  pays  a  mortgage,  the  mortgage  is  dis- 
charged.*®* And  so  when  payment  is  by  the  mortgagor,  except  un- 
der special  circumstanced,  such  as  when  the  mortgagor  hajs  convey- 
ed the  equity  of  redemption  to  one  who  has  assumed  the  mortgage 
debt*®*  When  the  mortgagee  acquires  the  right  of  redemption, 
there  is  no  merger,  if  there  are  intervening  incumbrances  or  liens,*** 
nor  when  the  mortgagee  has  assigned  the  mortgage  before  he  ac- 

st»  Qibbs  V.  Johnson  (Mich.)  02  N.  W.  145;  Dutton  v.  Ives,  6  Mich.  513: 
Hooper  v.  Henry*  81  Minn.  264,  17  N.  W.  476;  BeU  v.  Woodward,  34  N.  H.  90; 
Swatts  V.  Bowen,  141  Ind.  322,  40  N.  B.  1057. 

400  Mann  v.  Mann,  49  IlL  App.  472;  Sprague  v.  Beamer,  45  IlL  App.  17; 
Souther  v.  Pearson  (N.  J.  Ch.)  28  AtL  450.  At  common  law  an  assignmeot  of 
the  mortgage  to  the  wife  of  the  mortgagor  discharged  it  by  merger.  1  Jones, 
Mortg.  (5th  Ed.)  |  850.  But  such  is  not  now  the  role.  Model  Lodging  House 
AB8*n  V.  Boston,  114  Mass.  138;  Newton  v.  Man  warring,  56  Hun,  645,  10  N. 
Y.  Supp.  347;  McOroiy  v.  LiUle,  136  Ind.  86,  35  N.  B.  836;  Bean  v.  Boothbj, 
57  Me.  295.     And  see  Bemls  y.  CaU,  10  Allen  (Mass.)  512. 

♦01  Lynch  v.  Pfeiffer,  110  N.  Y.  33,  17  N.  B.  402;  Loomer  v.  Wheelwright, 
3  Sandf.  Ch.  (N.  Y.)  135;  Aetna  Life  Ins.  Ga  v.  Oom,  89  lU.  170;  Jarvis  t. 
Frink,  14  111.  396;  Loverin  v.  Trust  Go.,  113  Pa.  St  6^  4  AtL  191;  Alkeo  v. 
Railway  Co.,  37  Wis.  469;   Walker  v.  Goodsill,  54  Mo.  App.  631. 

40  s  Smith  V.  Roberts,  91  N.  ¥.  470;  James  r.  Mor^,  2  Cow.  (N.  Y.)  246; 
Chase  v.  Van  Meter,  140  Ind.  821,  39  N.  B.  456. 

«o8  McGlven  v.  WheelociE,  7  Barb.  (N.  Y.)  22;  First  Nat  Bank  of  Lebanon 
V.  Bssex,  84  Ind.  144. 

404  1  Jones,  Mortg.  (5th  Bd.)  I  854;  Hancock  v.  Fleming,  106  Ind.  683»  8  N. 
B.  254. 

«06  And  see  Abbott  v.  Kasaon,  72  Pa.  St  183. 

«o«  Smith  V.  Swan,  69  Iowa,  412,  29  N.  W.  402;  Pfte  v.  Gleason,  60  Iowa, 
160, 14  N.  W.  210;  Hanlon  v.  Doherty,  109  Ind.  87,  9  N.  B.  782.  But  see  Tern- 
pie  V.  WhltUer,  U7  m.  282,  7  N.  B.  642. 
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qniras  the  equity  of  redemption/®^  Whether  or  not  a  merger  has 
taken  place  cannot  be  determined  by  an  inspection  of  the  record, 
because,  as  we  have  seen,  a  merger  may  be  prevented  by  the  inten- 
tion of  the  partiea*'* 

SAME— BEDEMPTIOir. 

136.  A  mortgage  may  be  discharged  by  belnfc  redeemed 
by  any  one  who  has  an  interest  in  the  equity  of  re- 
demption paying  the  whole  amount  due  on  the 
mortgage,  before  the  right  to  redeem  is  barred  by 
foreclosure  or  lapse  of  time. 

At  common  law,  after  breach  of  condition,  the  estate  of  the  mort- 
gigOT  was  absolutely  determined.  But  courts  of  equity  subse- 
qnently  granted  relief  from  the  harshness  of  this  rule,  by  giving  the 
mortgagor,  or  those  succeeding  to  his  interests,  a  right  of  redemp- 
ticm.***  This  constitutes  the  chief  difference  between  mortga- 
ges at  common  law  and  in  equity.  It  has  already  been  said  that  a 
mortgage  may  be  dischai^ed  by  performance  after  breach  of  the 
condition,  if  the  mortgagee  accepts  the  performance.  If  the  mort- 
gagee refuses  to  accept,  the  mortgagor  must  resort  to  a  court  of 
equity  to  enforce  his  right  of  redemption,  and  secure  a  discharge 
of  the  mortgage.  A  bill  in  equity  is  the  only  method  of  enforcing 
a  right  oi  redemption.^^*  To  such  a  bill  all  persons  having  an  in- 
terest in  the  mortgaged  premises  should  be  made  parties.^^^  nie 
decree  in  such  case  fixes  the  time  within  which  redemption  must 
be  made.*** 

MT  Internationa]  Bank  of  Chicago  ▼.  Wilshlre,  106  lU.  148. 

40S  Morgan  v.  Hammett,  34  Wis.  512;  Worcester  Nat.  Bank  v.  Chenej,  87 
DL  602;  Purely  t.  Huntinston,  42  N.  Y.  884. 

409  2  Jones,  Mortg.  (fith  Bd.)  |  1038;  Digby,  Hist  Beal  Prop.  (4tli  Bd.)  283. 

4i*2  Jones,  Mortg.  (5th  £d.)  |  1083;  Chase  t.  Peck,  21  N.  Y.  581;  Hill  v. 
Piyson,  3  Mbbb.  568;  Parsons  y.  Welles,  17  Idass.  419;  Woods  y.  Woods,  06 
He.  206. 

«"  Posten  y.  MiUer,  60  Wis.  404, 19  N.  W.  540;  Sntheiiand  y.  Rose,  47  Barb. 
<N.  Y.)  144;  Chase  y.  Bank,  1  Tex.  Ciy.  App.  595,  20  8.  W.  1027;  StlUwell  t. 
Hamm,  97  Mo.  579,  11  &  W.  252;   Marco  y.  Hicklin,  6  a  C.  A.  10,  56  Fed. 

«ia  Chicago  &  a  Bolllng-Mlll  Ga  T.  Scully,  141  IlL  406,  80  N.  B.  1062; 
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Who  may  Bedeem. 

Any  one  having  an  interest  in  the  mortgaged  premiaea  may  le- 
deem,  if  he  would  be  a  loser  by  foreclosure.***  But  the  interest 
must  come  through  the  mortgagor,  and  therefore  one  holding  a 
tax  title  has  no  right  to  redeem/**  An  interest  in  part  of  the  mort- 
gaged premises  is  sufficient  to  give  the  right**'  Nor  need  the  in- 
terest be  one  in  fee.  A  tenant  for  life  or  years  may  ezerdae  the 
right.***  A  mortgagor  who  has  conveyed  the  premises  with  cov- 
enants of  warranty  cannot  redeem.**'  If  a  second  mortgage  has 
been  foreclosed,  the  mortgagor  has  no  right  to  redeem  from  the  first 
mortgage.***  But  if  a  first  mortgage  is  foreclosed  a  junior  mort- 
gagee may  redeem,  if  not  made  a  party  to  the  foreclosure  of  the  first 
mortgage.***  An  assignee  of  the  equity  of  redemption  may  redeem, 
whether  he  is  an  assignee  by  act  of  parties,**®  or  by  operation  of 
law.***  The  heirs  of  the  mortgagor  or  of  the  owner  of  the  equity 
of  redemption  may  redeem,  unless  the  equity  has  been  devised  to 
another.***  So  the  guardian  of  an  infant  heir  may  exercise  the 
right***    A  joint  owner  may  redeem  by  paying  the  whole  debt,*** 

Bremer  v.  Dock  Co.,  127  ni.  4M,  18  N.  E.  321;  Dennett  t.  Ck)dman,  158  Mass. 
871,  33  N.  B.  674;  McKenna  t.  Kiiicwood,  CO  Mich.  544.  15  N.  W.  888. 

41B  Campbell  v.  Ellwanger,  81  Hun,  259,  30  N.  Y.  Supp.  782;  Giant  t. 
Dnane,  9  Johns.  (N.  Y.)  593 ;  Powers  v.  Lumber  Co.,  43  Mich.  468,  5  N.  W. 
666;  Piatt  ▼.  Squire,  12  Mete  (Mass.)  494;  Famum  t.  Metcalf,  8  Cnah.  (Man.) 
46.  As  a  mortgagor  under  a  deed  absolute  In  form.  McArthur  t.  Boblnson 
<Mich.)  62  N.  W.  713. 

414  Sinclair  v.  Learned,  51  Mich.  335,  16  N.  W.  672. 

41  ft  In  re  Wlllard,  5  W^d.  (M.  Y.)  94;  Boqut  t.  Cobum,  27  Barb.  (N.  Y.)  230. 

4i«  Averill  v.  Taylor,'  8  N.  Y.  44;  Lamson  ▼.  Drake,  105  Mass.  661 

417  Phillips  ▼.  Leavltt,  54  Me.  405;   True  v.  Haley,  24  Me.  287. 

418  Calwell  T.  Warner,  86  Conn.  224. 

41  •  Jackson  v.  Weaver,  138  Ind.  539,  38  N.  E.  166;  Thompson  t.  Chandler, 
7  Me.  377;  Loomla  t.  Knox,  60  C(HUi.  843,  22  Aa  771. 

420  Scott  V.  Henry,  13  Ark.  112;  Goidon  y.  Smith,  10  a  C.  A.  516»  62  Fed. 
503.  And  on  seeking  redemption  h^  need  not  proye  a  yalnable  oonalderitlmi. 
Barnard  y.  Cushman,  35  IlL  451. 

421  White  y.  Bond,  16  Mass.  400. 

412  Zaegel  y.  Kuster,  51  Wis.  81,  7  N.  W.  781;  Oh«w  y.  HTinan,  10  Biai. 
240,  7  Fed.  7;   Lewis  y.  Nangle,  2  Yes.  Sr.  4331. 

422  Pardee  y.  Van  Anken,  3  Barb.  (N.  Y.)  534. 

424  Taylor  y.  Porter,  7  Mass.  355;  Calkins  y.  Munsel,  2  Boot  (Coon.)  888; 
loron  v.  Bobbins,  45  Conn.  513. 
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and  can  hold  the  land  to  secure  contribution  from  his  co-owners.*** 
A  junior  mortgagee  may,  of  course,  redeem;  *••  but  he  must  have 
given  a  valuable  consideration  for  his  mortgage,  so  that  it  is  a  valid 
security.**'  And  he  may  redeem,  although  a  prior  mortgagee  holds 
the  equity  of  redemption.***  A  widow  of  the  mortgagor,  who  liaR 
released  her  dower,  may  redeem  from  the  mortgage;  ***  but,  to  do 
so,  she  is  required  to  pay  the  whole  amount,  and  not  merely  one- 
third.**^  So  also  a  tenant  by  the  curtesy  has  a  right  of  redemption 
A  judgment  creditor  of  the  mortgagor  may  redeem  without  the  lan'^ 
being  first  sold  on  execution.**^  On  the  other  hand,  a  general  cred- 
itor of  a  mortgagor,  who  has  no  specific  lien  on  the  lands  mortga- 
ged^  cannot  exercise  a  right  of  redemption.***  But  an  assignee  in 
bankruptcy  may.*** 

Amount  PayabU. 

The  sum  which  must  be  paid  in  order  to  redeem  from  a  mortgage 
la  the  amount  of  the  mortgage  debt  and  interest  still  due.***  But 
money  paid  by  the  mortgagee  in  discharging  a  prior  incumbrance, 
together  with  the  costs  thereby  incurred,  may  be  added  to  the 

«>•  Taylor  t.  Porter,  7  Mass.  86G. 

«>«  Frost  T.  Bank,  70  N.  Y.  668;  Sager  t.  Tapper,  86  Mich.  184;  Lamb  t. 
Jeffrey,  41  Mich.  719,  8  N.  W.  204;  Morse  v.  Smith,  83  lU.  886. 

«ST  Skinner  t.  Young,  80  Iowa,  234,  46  N.  W.  880. 

«*•  Rogers  y.  Herron,  02  lU.  683. 

««•  Phelan  t.  Fltq^atrick,  84  Wis.  240.  64  N.  W.  dl4;  Posten  t.  MUler,  60 
Wla.  AM,  19  N.  W.  540;  Denton  v.  Nanny,  8  Barb.  (N.  Y.)  618;  McCabe  ▼. 
Bellows,  1  AUen  (Mass.)  269,  7  Gray  (Mass.)  148;  McArthnr  y.  Franklin,  16 
Ohio  St  193.  And  see  Campbell  y.  EUwanger,  81  Hun,  269,  80  N.  Y.  Supp. 
7U2. 

MO  McCabe  t.  BeUows,  7  Gray  (Mass.)  14a 

4ti  Boynton  v.  Pierce,  161  111.  197,  37  N.  B.  1024;  Whitehead  t.  Hall,  148 
UL  263,  36  N.  B.  871;  Todd  y.  Johnson,  66  Minn.  60,  67  N.  W.  820.  But  he 
cannot  redeem  a  mortgage  on  a  homestead  when  he  has  no  lien  thereon. 
Spurgln  y.  Adamson,  62  Iowa,  661,  18  N.  W.  293. 

48t  Long  T.  Mellet  (Iowa)  63  N.  W.  190;  McNlece  y.  Bllaaon,  78  Md.  168»  27 
AU.  940. 

«•*  Uoyd  y.  Hoo  Sue,  6  Sawy.  74,  Fed.  Caa.  No.  8»482. 

«««  Cowlea  y.  Marble,  37  Mich.  168;  ChUda  y.  Chllds,  10  Ohio  St  839.  And 
tee  Shearer  y.  Field,  6  Misc.  Bep.  189,  27  N.  Y.  Supp.  29;  Gleason  y.  Kinney, 
65  y t.  660.  27  AtL  206. 
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amount  of  the  mortgage,***  aa  may  be  also  attorney's  fees  provided 
for  in  the  mortgage,*'*  and  insurance  premiums.*'^  The  mortga- 
gee cannot  be  compelled  to  release  a  portion  of  the  premises  by  pay- 
ment of  part  of  the  sum  due.**'  When  one  who  has  not  been  made 
a  party  redeems,  the  entire  amount  of  the  mortgage  debt  must  be 
paid,  though  the  land  has  sold  for  less.***  By  agreement  of  the  par 
ties,  there  may  be  a  redemption  of  part  of  the  premises  only.*** 

Samd^-OorUTibutian  to  Redeem. 

One  who  redeems  by  paying  the  whole  of  a  debt,  for  which  he  ia 
liable  for  a  part  only,  is  entitled  to  contribution  from  those  who  are 
liable  for  the  balance.**^  Contribution  is  never  enforced,  except 
between  those  whose  equities  are  equal.***  Therefore  purchasers 
subsequent  to  a  second  mortgage  cannot  compel  contribution 
against  the  second  mortgagee,  when  the  first  mortgage  is  enfor- 
ced against  them.***  And  a  mortgagor  who  has  conveyed  with 
covenants  of  warranty,  after  he  has  paid  the  mortgage,  oannot  en- 

4t5  Long  V.  Long,  111  Mo.  12,  19  S.  W.  687. 
48«  Hosford  v.  Johnson,  74  Ind.  479. 

41Tld. 

4S8  Boqut  V.  Cobnm,  27  Barb.  (N.  Y.)  230;  Merrltt  v.  Hosmer,  U  Qray 
(Mass.)  276;  Meacham  v.  Steele,  93  lU.  135^  Knowles  v.  Bablin,  20  Iowa,  lOL 
And  see  Commercial  Bank  ▼.  Hlller  (Mich.)  63  N.  W.  1012;  Norton  y.  Henry, 
67  Vt  808»  81  AtL  787.  So  as  to  redemptl<m  by  joint  owners.  Ward  v.  Green 
(Tex.  Civ.  App.)  28  S.  W.  574. 

4S»  Bradley  v.  Snyder,  14  111.  263;  Martin  t.  Frldley,  23  Minn.  IS;  Hosford 
T.  Johnson,  74  Ind.  479;  Johnson  y.  Harmon,  19  Iowa,  56. 

440  Union  Mut  Life  Ins.  O).  v.  Kirchoff,  133  111.  868»  27  N.  B.  91.  In  Eng- 
land* by  what  Is  called  the  ''doctrine  of  con8oUda41on,'*  one  who  owns  several 
mortgages,  though  on  different  lands,  and  executed  at  different  times,  may 
compel  a  redemption  of  all  of  them  by  one  seeking  to  redeem  any  one  of 
them.  This  doctrine  has  been  recognized  In  only  a  few  American  cases.  2 
Jones,  Mortg.  (5th  Ed.)  i  1082.  See  Scripture  v.  Johnson,  8  Conn.  211;  Bank 
of  South  Carolina  v.  Bose,  1  Strob.  Bq.  (&  O.)  257.  The  Bngllsh  doctrine  of 
tacking,  by  which  the  holder  of  a  flrst  and  subsequent  mortgage  may  cut  out 
the  rights  of  interyenlng  mortgagees,  Is  inconsistent  with  our  registry  system, 
and  does  not  prevail  In  this  country.    2  Jones,  Mortg.  (5th  Ed.)  %  1062. 

441  Ooflin  y.  Parker,  127  N.  Y.  117,  27  N.  B.  814;  Stevena  y.  Cooper,  1  Jdhna. 
Gh.  (N.  Y.)  425;  Damm  y.  Damm,  91  Mich.  424,  61  N.  W.  1069.  But  see  Chase 
y.  Woodbury,  6  Cush.  (Mass.)  148. 

449  Sanford  y.  Hill,  46  Conn.  42;   Henderson  v.  Trultt.  95  Ind.  809. 
««*  Henderson  y.  Trultt,  95  Ind.  309. 
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force  contribution  against  his  grantee.***  Where  the  mortgaged 
premises  have  been  conveyed  in  separate  parcels,  the  parcels  are 
liable  in  the  inverse  order  of  their  alienation.**'  Between  those 
who  hold  separate  parts  of  mortgaged  land  by  simultaneous  convey- 
ances, contribution  is  to  be  enforced  according  to  the  pi^esent  value 
of  the  parcels,  exclusive  of  the  improvements  placed  thereon  by  the 
purchasers.*** 

Whfgn  Redemption  ie  JBarred. 

The  right  of  redemption  is  barred  by  foreclosure,  and  by  lapse 
of  time.**^  Foreclosure,  however,  does  not  have  this  effect  if  the 
mortgagee  subsequently  recognizes  the  mortgage  as  still  exist- 
ing.**' Nor  does  foreclosure  bar  a  right  to  redeem  against  one  not 
made  a  party  to  the  foreclosure  suit**'  In  several  states,  by  stat- 
ute, redemption  may  be  made  for  a  certain  period  after  a  fore- 
closure sale,  the  same  as  after  a  sale  on  execution.*" 

By  analogy  to  the  statute  of  limitations,  the  courts  of  most  states 
hold  that  the  right  of  redemption  is  barred  when  the  mortgagee  is 
in  possession  after  the  lapse  of  a  time  sufficient  to  give  title  to 
realty  by  prescription.***  Some  states  have  express  statutory  en- 
actments ajB  to  when  the  right  of  redanption  is  barred.*"    The 

«M  Sarseant  v.  Rowsey,  89  Mo.  817,  1  S.  W.  823. 

««>  Ofll  V.  I^on,  1  Johns.  CIl  (N.  Y.)  447;  Clowes  v.  Dickenson,  6  Johns. 
Oh.  (N.  Y.)  235,  affirmed  9  Cow.  (N.  Y.)  403;  Bates  v.  Ruddick,  2  Iowa,  423; 
DeftTltt  V.  Juderine,  00  Vt  095,  17  AU.  410;  Solicitors'  Loan  ft  Trust  Go. 
V.  Washington  &  L  Ry.  Ck).,  11  Wash.  684,  40  Pac.  844.  But  that  the  imrc^s 
are  proportionately  liable,  see  Huff  t.  Farwell,  07  Iowa,  298,  25  N.  W.  252; 
Dlckej  V.  Thompson,  8  B.  Mon.  (Ky.)  812.  And  cf.  Turner  v.  Flennlken,  164 
Pa.  St  469,  30  Ati.  486;   Dates  v.  Winstanley,  53  lU.  App.  623. 

M«  Bates  V.  Ruddick,  2  Iowa,  423. 

««T  Weiner  y.  Helntz,  17  111  259;  Stoddard  v.  Forbes,  13  Iowa,  296. 

4«t  Lounsbniy  v.  Norton,  59  Conn.  170,  22  AtL  153. 

««•  FarweU  v.  Antia,  2  Wis.  538;  Murphy  v.  FarweU,  9  Wis.  102;  Hodgen  v. 
Ontteiy,  58  UL  431;  Strang  ▼.  Allen,  44  IlL  428;  American  Buttonhole,  etc, 
Co.  y.  Burlington  Mut  L.  Ass'n,  61  Iowa,  464,  16  N.  W.  527. 

410 1  stim.  Am.  St  Law,  §  1944  A,  B;  2  Jones,  Mortff.  (5th  Bd.)  i  1051;  Gates 
T.  Ege,  57  Minn.  465,  59  N.  W.  495. 

4>i  Barter  v.  Twohdg,  158  U.  8.  448,  15  Sup.  Ct  883;  Robinson  t.  Fife,  8 
OUo  St  551;  Jarvis  v.  Woodruff,  22  Conn.  548;  Fox  ▼.  Blossom,  17  Blatchf. 
352,  Fed.  Gas.  No.  5,008.    As  to  prescription,  see  post,  p.  456. 

«ss  1  Stim.  Am.  St  Law,  i  1944  a 
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courts  of  some  states  hold  that  the  right  to  redeem  is  barred  at  the 
same  time  as  the  right  to  foreclose/'''  In  order  that  possession  by 
the  mortgagee  may  bar  the  right  of  redemption,  it  is  necessary  that 
the  possession  be  adverse  during  the  whole  period  of  limitation.^'^ 
The  right  to  redeem  is  lost  by  limitation  only  when  the  mortgagee 
is  in  possession.^**  The  bar  of  the  ri^t  of  redemption  by  lajMie  of 
time  is  removed  by  anything  which  shows  the  mortgage  as  stOl 
continuing,  such  as  by  the  rendering  of  an  account/'*  the  assign- 
ment of  the  mortgage/*^  recitals  by  the  mortgagee  in  a  deed  or 
will,***  or  by  proceedings  to  foreclose.*** 

SAME— FORM  OF  DISOHARGB. 

187.  The  formal  discharge  of  a  mortgage  may  be  hy: 

(a)  A  reconveyance. 

(b)  An  entry  of  satds&otion  on  the  record. 

It  has  been  seen  that,  in  the  states  where  the  lien  theory  of  mort- 
gages prevails,  the  mortgage  is  discharged  iperely  by  performance, 
but  the  mortgage  still  remains  a  cloud  upon  the  mortgagor's  title, 
so  tiiat  some  formal  discharge  is  necessary.  The  discharge  of  a 
mortgage  may  take  the  form  of  a  reconveyance,***  as  by  a  quit- 
elaim  deed  from  the  mortgagee  to  the  mortgagor.**^    It  is  gener- 

4«s  Green  t.  Gross,  45  N.  H.  574;  King  y.  Melgben,  20  Minn.  204  (GIL  237); 
Koch  v.  Brlggs,  14  CaL  25a 

«B«  Simmons  v.  Ballard,  102  N.  C.  105,  0  S.  B.  495;  McPberaon  v.  Haywaid, 
81  Me.  329,  17  AtL  104;  Frlsbee  v.  Prisbee,  86  Me.  444,  29  AtL  1115. 

456  Maurhoffer  y.  Mittnacht,  12  Misc.  Rep.  585,  34  N.  Y.  Bupp.  439;  Bird  y. 
KeUer,  77  Me.  270.  And  see  Frink  y.  Le  Roy,  49  Gai  314;  Andlng  y.  Dayls, 
88  Miss.  574. 

4B«  Edsell  y.  Bncbanan,  2  Yes.  Jr.  83. 

48T  Borst  y.  Boyd,  3  Sandf.  Gh.  (N.  Y.)  501. 

45t  Hansard  y.  Hardy,  18  Yes.  455. 

4i»  Galkins  y.  Galkins,  3  Barb.  (N.  Y.)  305;  Robinson  y.  Fife,  8  Ohio  8t  06L 

4«o  1  Jones,  Mortg.  (5th  Ed.)  §  972;  Mutual  Building  &  Loan  Ass'n  y.  Wyeth 
(Ala.)  17  South.  45. 

4«i  Donlin  y.  Bradley,  119  lU.  412,  10  N.  E.  11;  Woodbuiy  y.  AiUn,  13  m. 
639;  Barnstable  Say.  Bank  y.  Barrett,  122  Mass.  172.  But  see  Weldon  y. 
Tollman,  15  G.  a  A.  188»  87  Fed.  988.  As  to  what  is  a  quitclaim  deed,  see 
post,  p.  412. 
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aSj  provided  by  statute  that  a  mortgage  may  be  discharged  by 
patting  on  record  a  satisfaction;  that  is,  a  certificate  by  the  mort- 
gagee that  the  mortgage  has  been  satisfied.  In  many  states  an  en- 
try of  satisfaction  on  the  margin  of  the  record  of  the  mortgage  is 
suiDdent^**  Discharge  of  a  mortgage  may  be  compelled  by  a  bill 
In  equity/*'  bnt  in  many  states  a  penalty  is  provided  by  statute, 
which  the  mortgagor  may  collect  of  the  owner  of  the  mortgage  for 
failure  to  enter  satisfaction  of  record.^** 


FOBECLOSIJRB. 

188.  Foreclofitire  is  the  proceeding  by  which  the  mort- 
gaged premises  are  applied  to  the  payment  of  the 
mortgage  debt,  and  the  right  of  redemption  barred. 

138.  Foredosnre  will  be  treated  under  the  following  heads: 

(a)  When  the  right  to  foreclose  accrues  (p.  289). 

(b)  When  the  right  to  foreclose  is  barred  (p.  240). 
(0)  Decree  for  deficiency  (p.  241). 

(d)  Personal  remedies  (p.  241). 

(e)  Receivers  (p.  241). 

(f)  Kinds  of  foreclosure  (p.  242). 

When  ths  SigJd  to  Forecloee  Accrues. 

By  the  eariy  common  law,  a  mortgagee's  Interest  became  abso- 
lute by  breach  of  the  condition  in  the  defeasance;  bnt,  after  the 
right  to  an  equity  of  redemption  became  established,^*'  some  pro- 
ceeding had  to  be  taken  before  the  mortgagee  conld  make  the  land 
airailable  for  the  satisfaction  of  the  mortgage  debt, 

«•>  1  Stlm.  Am.  St  Law,  i  1906. 

««•  Remington  Paper  Co.  t.  O'Dougherty,  ffl.  N.  T.  474. 

«•«  1  Stlm.  Am.  St  Iaw,  §  1902;  Crawford  v.  Simon,  109  Pa.  St  S85,  28  AtL 
491;  Spauldlng  ▼.  Sones  (Ind.  App.)  89  N.  B.  626;  Jones  v.  Trust  Co.  (S.  D.)  63 
N.  W.  558;  Walker  t.  EnglUh  (Ala.)  17  South.  716.  There  are  In  Bome  states 
ilmflar  pioylsloins  as  to  the  entry  of  credits.  Loeb  t.  Huddleston  (Ala.)  16 
South.  714. 

«•>  See  anl%  p.  ISA. 
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The  right  to  enforce  a  mortgage  exists  as  soon  aa  there  Is  a 
breach  bj  nonpayment  at  the  time  fixed,  or  by  failnre  of  perform- 
ance of  the  condition  of  the  mortgage,  whatever  it  may  be.***  But 
a  surety  or  indorser  of  the  mortgage  note  cannot  foreclose  a  mort- 
gage given  to  indemnify  him,  until  he  has  actually  paid  the  note/*^ 
When,  however,  the  condition  of  the  mortgage  is  to  save  harmless, 
foreclosure  proceedings  may  be  begun  on  the  failure  of  the  mort- 
gagor to  pay  the  note  when  due.*** 

When  the  Right  to  Foredoae  is  Bwrred. 

The  courts  have  applied  the  statute  pf  limitations,  by  analogy,  to 
proceedings  for  the  foreclosure  of  mortgages.***  And  in  some  states 
there  are  special  statutory  provisions  on  the  subject.*^*  The  right 
to  foreclose  is  never  barred  by  lapse  of  time,  unless  the  mortgagor 
has  been  in  possession  without  the  payment  of  principal  or  inter- 
est.*^* Such  a  bar  to  foreclosure  may  be  waived  by  recognition  of 
the  mortgage  as  still  existing.*^*  Discharge  of  the  debt  by  the 
statute  of  limitations  does  not  discharge  the  mortgage  llen,**^  ex- 
cept in  a  few  states.*^*  A  decree  for  deficiency  cannot  be  had  in 
a  foreclosure  suit  after  the  debt  is  barred,*^*  nor  can  an  equitable 
lien  for  purchase  money  be  enforced  after  the  debt  itself  is  bar- 

4««  HanUns  v.  Manuf^icturlng  Oo.,  84  Ck>mL  458;  Trayser  v.  Trostees  of  Ab- 
bnry  University,  89  Ind.  666;  Oladwyn  v.  Hltchman,  2  Yem.  136. 

4«T  Burt  y.  Gamble,  08  Mich.  402,  67  N.  W.  261;  Lewis  v.  Rlchey,  6  Ind.  152; 
Francis  v.  Porter,  7  Ind.  218;  Dye  v.  Mann,  l|)  Mlcb.  291.  Cf.  Kramer  v.  Bank, 
16  Ohio,  263. 

408  Thurston  v.  Prentiss,  1  Mich.  198. 

«••  Ray  y.  Pearoe,  84  N.  a  486;  Clev^and  Ins.  Go.  v.  Reed,  1  Blsa.  180,  Fed. 
Gas.  No.  2,889. 

« TO  See  1  sum.  Am.  St  Iaw,  i  1928;  2  Jones,  Mortg.  (6th  Ed.)  i  U93.  And 
Boe  In  re  Tarb^l,  160  Mass.  407,  36  N.  E.  66. 

4T1  Locke  V.  Caldwell,  91  IlL  417;  Chouteau's  Ex'r  v.  Burlando,  20  Mo.  482. 

4TS  Schlffersteln  v.  AUlson,  123  IlL  662, 16  N.  B.  276;  Blair  v.  Carpenter,  75 
Mich.  167,  42  N.  W.  790;  Carson  ▼.  Cochran,  62  Minn.  67,  63  N.  W.  1130. 

4T8  Thayer  v.  Mann,  19  Pick.  (Mass.)  636;  Michigan  Ins.  Oo.  v.  Brown,  U 
Mich.  2^;  Mott  V.  Marls  (Tex.  Civ.  App.)  29  S.  W.  826. 

4t4  Pollock  V.  Malson,  41  111.  616;  Duty  y.  Graham,  12  Tez.  427;  dty  of  Ft 
Scott  v.  Schulenberg,  22  Kan.  648;  Lord  v.  Morris,  18  Cal.  482. 

4TS  Hulbert  v.  Clark,  67  Hun,  668, 11  N.  Y.  Supp.  417;  SUngerland  v.  Sherer, 
46  Minn.  422»  49  N.  W.  237. 
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j^4T6    r^^  statute  begins  to  nm  from  the  time  the  oonditioiL  li 

broken.*^^ 

Decree  for  Deficiency. 

In  almost  all  the  states,  and  in  the  federal  courts,  a  decree  for  a 
deficiency  of  the  mortgage  debt  may  be  rendered  in  the  foreclo- 
sure suit.*^*  And  for  this  purpose,  in  most  states,  third  persons 
liable  for  the  debt  may  be  joined  as  defendants.***  But  such  a  judg- 
ment cannot  be  rendered  against  one  who  has  not  been  made  a 
party.*'*^  When  the  mortgagor  or  principal  debtor  is  dead,  no  judg- 
ment for  the  deficiency  can  be  rendered  against  his  personal  rep- 
resentative.   The  deficiency  must  be  proved  against  his  estate.*** 


Penarud 

The  proceedings  for  enforcing  a  mortgage,  and  the  personal  rem- 
edies against  the  debtor,  are  concurrent***  But,  in  most  states 
where  judgment  for  the  deficiency  may  be  given  on  foreclosure,  a 
personal  action  for  the  debt  cannot  be  maintained  against  the  debtor 
while  foreclosure  proceedings  are  pending,***  and  in  some  states 

«T6BorBt  V.  Corey,  16  N.  Y.  606;  Littlejohn  v.  Gordon,  32  Miss.  236. 

«TTThe  mortgagor,  or  the  OD>e   holding  under  him,   being   In  pooocoaioD. 

NeTitt  T.  Bacon,  32  Miss.  212.    See  Coyle  y.  Wilkius,  67  Ala.  108. 
4" Grand    Island    SuviiiA:>  ::    I.i.tii   ass'ii   v.    Moore.  40   Xeb.  «86.   69  N. 

W.  115;  Flentham  t.  Steward,  46  Neb.  040,  63  N.  W.  024;  Shumway  v.  Orchard 

(Wash.)  40  Pac.  634.    To  authorize  such  a  judgment  against  a  grantee,  \n^ 

most  have  assumed  the  mortgage.    Blass  y.  Terry,  87  Hun,  563,  34  N.  Y.  Supp. 

475;  WiUlams  y.  Maftzger,  103  Gal.  438,  37  Pac.  411;  Green  y.  Hall,  46  Neb. 

89,  63  N.  W.  119.    Cf.  Farmers*  Loan  &  Trust  Co.  y.  Grape  Creek  Coal  Co.,  13 

a  C.  A.  87,  65  Fed.  717. 

*T»  Palmeter  v.  Carey,  63  Wis.  426,  21  N.  W.  793,  and  23  N.  W.  686;  2  Jones. 
Mortg.  Qith  Ed.)  i  1710.  But  not  In  the  absence  of  a  statute  permitting  It  Id. 
But  see  Hilton  y.  Bank,  26  Fed.  202. 

*••  Williams  v.  Follett,  17  Colo.  61,  28  Pac.  330.  Such  as  a  nonresident 
who  has  not  appeared.  Schwlnger  y.  Hlckok,  68  N.  T.  280  (a  mortgagor); 
filomberg  y.  Birch,  99  Cal.  410,  34  Pac.  102. 

"1  Leonard  y.  Morris,  9  Paige  (N.  Y.)  90;  Pechaud  y.  Blnquet,  21  CaL  76. 
And  see  Mutual  Ben.  Life  Ins.  Co.  y.  Howell,  82  N.  J.  Bq.  146;  Null  y.  Jones, 
5  Neb.  500. 

«ts  Rothschild  y.  KaUway  Co.,  84  Hun,  108,  32  N.  Y.  Supp.  37;  Jackson  y. 
Hull,  10  Johns.  (N.  Y.)  481;  Hughes  v.  Edwards,  9  Wheat.  489;  Torrey  y. 
Oook,  116  Mass.  163.     But  see  Felton  y.  West,  102  Cal.  266,  36  Pac.  676. 

4<>  Holmes  y.  Railway  Co.  (N.  J.  Sup.)  29  Atl.  419;    Hargreayes  y.  Men- 

RBALPBOP.— 16 
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rach  a  proceeding  cannot  be  maintained  while  foreclosnre  is  pend- 
ing without  consent  of  the  court.***  After  foreclosure  sale  the 
creditor  may  sue  on  the  mortgage  debt  for  any  deficiency  which  may 
remain  unsatisfied.***  As  an  auxiliary  remedy,  the  mortgagee  mav 
obtain  the  appointment  of  a  receiver  to  take  charge  of  the  mortgaged 
premises  whenever  the  mortgage  is  insufficient  and  the  mortgagor  is 
insolvent,***  and  in  some  cases  when  the  mortgagor  is  impairing  the 
security  by  committing  waste.**^  And  the  mortgagor  may  Becnre 
the  appointment  of  a  receiver  when  the  mortgagee  in  posseasion  la 
insolventi  and  is  committing  waste.*** 

SAME— KIin>S  OF  FOBECLOSIJRB. 

140.  The  principal  forms  of  foreolosore  employed  in  fhe 
several  states  are: 

(a)  By  entry  and  possession  (p.  248). 

(b)  By  writ  of  entry  (p.  244). 

(o)  By  an  equitable  proceeding,  under  which  there  may 

be 

(1)  A  strict  foredosure,  or 

(2)  A  decree  of  sale  (p.  248). 

(d)  By  a  power  of  sale  in  the  mortgage  or  deed  of  trust 
(p.  248). 

There  is  great  variety  in  the  modes  of  foreclosure  in  use  in  the 
several  states,  and  bnt  little  uniformity  in  detail  in  the  states  where 
the  same  method  is  used.    Jurisdiction  to  foreclose  mortgages  was 

ken,  46  Neb.  668»  63  N.  W.  061;  PoweU  v.  Patison,  100  GaL  236,  34  Pac.  677; 
Winters  t.  Mining  Co.,  67  Fed.  287. 

484  In  re  Moore,  81  Hun,  888,  31  N.  Y.  Supp.  110;  Meehan  v.  Bonk,  44  Neb. 
218,  62  N.  W.  480. 

«•»  Globe  Ins.  Ga  v.  Lansing,  6  Oow.  (N.  Y.)  880;  Lansins  v.  Go^et,  9  Oow. 
(N.  Y.)  346;  Hunt  v.  StUea,  10  N.  H.  466.  But  aee  Basaett  v.  Biaaon,  18  ConiL 
181. 

«•«  Rider  v.  Bagley,  84  N.  Y.  461;  Douglaaa  v.  OUne,  12  Boab  (Ky.)  608: 
Ogden  V.  Cbalfant,  32  W.  Va.  658,  8  S.  B.  878. 

«ST  Cord^Teu  v.  Hatbawaj,  11  N.  J.  Eq.  88;  Stockman  v.  WaUla,  80  M.  J. 
Eq.  448. 

«••  2  Jones,  Mortg.  (6th  Bd.)  i  1617.  And  see  Boston  &  P.  B.  Cotj^  r.  New 
Toik  &  N.  B.  B.  Co.,  12  R.  L  220. 
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originaDj  in  conrts  of  equity,  and  this  jurisdiction  is  very  gener 
aBy  retained.* "•  In  a  number  of  states  the  subject  is  fullj  coyen^d 
bj  statutory  provisions/*®  while  in  others  the  proceedings  are  left 
to  the  inherent  powers  of  the  court  Equitable  mortgages  are  fore- 
closed in  the  same  way  as  mortgages  in  the  usual  form.**^ 

Fcredomire  ly  Entry  and  PasMssion. 

In  some  of  the  New  England  states/**  foreclosure  is  effected  by 
an  entiy  on  the  mortgaged  premises,  and  the  holding  possession  for 
a  limited  time,  after  which  all  right  of  redemption  is  barred.*** 
After  the  expiration  of  this  time  the  mortgagee  takes  an  absolute 
estate,  and  becomes  entitled  to  all  tile  rents  and  profits.  The 
entiy  must  be  peaceable,  and  in  the  presence  of  two  witnesses,  who 
are  to  make  a  certificate  of  the  fact,  and  the  certificate  is  to  be  re* 
corded.  But  a  certificate  of  the  mortgagor  who  consents  to  the  en- 
try, if  duly  recorded,  has  the  same  effect.***  An  entry  on  part  of 
the  land  is  good,***  and,  when  several  parcels  are  covered  by  the 
same  mortgage,  an  entry  on  one  is  sufficient**'  Possession  under 
the  entry  may  be  constructive.***  Although  the  estate  of  the  mort- 
gagee becomes  absolute  by  the  failure  of  the  mortfjagor  to  redeem 
within  the  time  allowed,  this  effect  may  be  waived  by  the  acceptance 
of  payment  after  the  time  for  redemption  has  passed.***  The  rights 
acquired  by  the  entry  may  be  assigned  before  the  time  for  redemp- 
tion lias  expired.***    Foreclosure  by  this  method,  when  complete, 

48t  2  Jones,  Mort^.  (5th  Ed.)  |  1443. 

«*o  1  stlm.  Am.  St  Law,  art  192;  2  Jones,  Mortg.  (5th  Bd.)  c.  aa 

«•!  Spngae  t.  Cochran,  144  N.  Y.  104,  38  N.  E.  1000. 

«»s  These  are  Maine,  New  Hampshire,  Massachusetts,  and  Rhode  Island. 

4»8  This  Is  three  years  In  aU  the  states  except  New  Hampshire,  where  only 
one  year  Is  allowed  for  redemption.  2  Jonesi  Mort;g.  (5th  SkL)  S  1239;  1 
Stlm.  Am.  St  Law.  i  1921. 

4«s  1  Stlm.  Am.  St  Law,  <  1921;  2  Jones,  Mortg.  (5th  Ed.)  §S  1259,  128L 

4»6  Lenium  t.  Porter,  5  Gray  (Mass.)  318;  Ck>lby  ▼.  Poor,  15  N.  H.  19&  But 
iee  Spring  t.  Haines,  21  Me.  120. 

«»7  IWnnett  v.  CoDaut,  10  Cush.  (Mass.)  163;  Green  v.  Pettlnglll,  47  N.  H. 
875;  Shapley  t.  Kangeley.  1  Woodb.  &  M.  213,  Fed.  Ois.  No.  12,707. 

«»s  EUJs  y.  Drake,  8  Allen  (Ma«8.)  161;  Fletcher  v.  Caiy,  103  Mass.  475; 
Demlng  ▼.  Comings,  11  N.  H.  474. 

«tt  Joalln  T.  Wymao,  9  Gray  (Mass.)  63;  McNeil  T.  Gall,  19  N.  H.  40^;  Ohase 
r.  McLeUan,  49  Me.  375. 

•00  Deming  ▼.  Comings,  11  N.  H.  474b 
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operates  as  a  discharge  of  the  mortgage  debt,  to  the  amount  of  the 
value  of  the  land.*** 

Foreclosure  by   Writ  of  Entry. 

In  the  same  states  a  mortgage  may  also  be  foreclosed  by  a  writ 
of  entry,**"  The  proceeding  is  essentially  the  same  as  that  by  en- 
try and  possession,  except  a  writ  of  entry  is  brought  to  secure  the 
possession.  This  must  always  be  the  method  where  a  peaceable 
entry  is  impossible.  A  legal  interest  in  the  land  is  neceasary  to 
sustain  the  action,  and  the  writ  must  be  brought  against  the  tenant 
of  the  freehold.  *••  But  the  mortgagor  may  always  be  joined  as  de- 
fendant, though  he  has  assigned  all  his  interefirt***  If  the  plaintifP  is 
successful,  a  omditional  judgment  is  rendered, — that,  unless  defend- 
ant pays  the  amount  due  within  two  months,  the  plaintiff  shall  haye 
possession;  and  this  possession,  when  acquired,  has  the  same  effect 
as  possession  acquired  by  peaceable  entry, — ^that  is,  .the  mortgag<^ 
has  still  three  years  within  which  to  redeem.*** 

ForecLomMte  in  JEjuity — Parties  PlavriUff. 

As  before  stated,  the  most  usual  method  of  foreclosure  is  by  a 
proceeding  in  equity.  In  such  an  action  the  rights  of  all  parties  in 
the  mortgaged  premises  are  to  be  determined.  Therefore  all  per- 
sons interested  in  the  mortgage  debt  should  join  as  plaintiffs.*** 
However,  a  mortgagee  who  has  assigned  all  his  interest  ia  not  a 
proper  party  plaintiff,**'  unless  the  assignment  was  only  for  secur- 

Boi  Smith  V.  Packard,  19  N.  H.  575.  And  see  Ray  v.  Scripture  (N.  H.)  29 
Atl.  454. 

BOS  2  Jones,  Mortg.  (5th  Bd.)  i  1276.  In  Rhode  Island  possession  Is  ob- 
tained by  an  action  of  ejectment    Id.  i  1279. 

BOB  Somes  T.  Skinner,  16  Mass.  848;  Whe^wright  v.  Freeman,  12  Meto. 
(Mass.)  154;  Yonng  v.  MiUer,  6  Gray  (Mass.)  152;  Johnson  y.  Brown,  31  N. 
H.  405. 

B04  straw  ▼.  Greene,  14  AUen  (Mass.)  206;  Hunt  t.  Hunt,  17  Pick.  (Maas.> 

118. 

BOB  2  Jones,  Mortg.  (5th  Ed.)  §  1306.  Except  In  New  Hampshire,  where  It 
is  one  year. 

BOO  Mangels  v.  Brewing  Ga,  53  Fed.  513;  Pogue  ▼.  Glaric,  25  lU.  851; 
Shirkey  v.  Ilanna,  3  Blackf.  (Ind.)  403. 

BOT  Gutier  v.  Glementson,  67  Fed.  409;  Whitney  t.  McKlnney,  2  Johns.  Gh. 
(N.  ¥.)  144;  McGuffey  v.  Finley,  20  Ohio,  474;  Garrett  ▼.  Puckett,  15  Ind.  485. 
But  see  Saenger  ▼.  Nightingale,  48  Fed.  708. 
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ity."'  An  assignee  of  the  mortgage,  to  whom  the  bond  or  note  se- 
sured  thereby  has  not  been  transfeiTed,  cannot  foreclose  the  mort- 
gage.'**  But,  in  states  where  an  assignment  of  the  note  carries  the 
mortgage  with  it,  an  assignee  of  the  note  without  the  mortgage  may 
bring  foreclosure  without  joining  the  mortgagee  with  him.'** 
When  sereral  notes  are  secured  by  the  same  mortgage,  the  holder  of 
one  note  can  file  a  bUl  to  foreclose,  making  the  holders  of  the  other 
notes  defendants.'**  A  trustee  mav  foreclose  in  his  own  name  with- 
out joining  the  beneficiaries,  when  their  number  is  very  large.'** 
But  a  beneficiary  who  seeks  to  foreclose  must  always  join  his  tnis- 
tee."'  On  the  death  of  the  mortgagee,  ids  personal  representative 
is  the  prop»  party  to  bring  foreclosure."^*  Mortgages  given  to  per- 
sons in  their  official  capacity  may  be  foreclosed  by  their  successors 
in  office.'*' 

Some— Parties  DefencUmt. 

Of  parties  defendant  there  are  two  kinds, — ^necessary  and 
proper  parties.'^®  But  the  distinction  is  not  of  much  importance, 
because  all  who  are  proper  parties  shotdd  be  joined  as  defendants, 

•»8  KJttle  ▼.  Van  Dyck,  1  Sandf .  C7h.  (N.  Y.)  76;  Oerf  v.  Ashley,  68  Oal.  419, 
9  Pac.  658b  Or  where  he  has  guarantied  payment  Burnett  v.  Hoffman, 
40  Neb.  569.  68  N.  W.  11S4. 

BO*  Ck>oper  t.  Newland,  17  Abh.  Prac.  (N.  Y.)  dl2;  Merritt  v.  BartholidL,  47 
Barfo.  (N.  Y.)  253. 

sioBriggB  Y.  Hannowald,  85  Mich.  474;  Oower  ▼.  Howe,  20  Ind.  896; 
Swett  ▼.  Stai^  31  Fed.  86& 

•11  Pettibone  y.  Edwards,  15  Wis.  95;  Myers  ▼.  Wright,  83  111.  284;  Godall 
r.  Mopley,  45  Ind.  355.  That  the  holders  of  the  notes  cannot  be  joined  as 
plalntiirfl,  see  Swenson  y.  Plow  Co.,  14  Kan.  387.  Contra,  Pogue  y.  Clark, 
25  111.  351.  Joint  mortgagees  may  Join,  though  the  debts  secured  are  aeyeral. 
Smrkey  y.  Hanna,  3  Blackf.  (Ind.)  403. 

•i>  Chicago  &  6.  W.  Railroad  Land  Co.  y.  Peck,  112  111.  408;  Lambertyille 
Nat  Bank  t.  McCready  Bag  ft  Paper  Co.  (N.  J.  Ch.)  15  AU.  88a 

>i»  Martin  t.  McReynolds,  6  Mich.  70;  Hambrtck  y.  Russell,  86  Ala.  199,  5 
South.  29a    Bnt  see  BtUinger  y.  Caipet  Co.,  142  N.  Y.  189,  36  N.  B.  1055. 

>i«  Dayton  y.  Dayton,  7  m.  App.  136. 

iiBlglehart  t.  Bierce,  36  IlL  133.' 

>i«  See  Tyler  y.  Hamilton,  62  Fed.  187;  Galford  y.  GUlett,  55  IlL  App.  576; 
Petdnglll  y.  HobbeU  (N.  J.  Ch.)  82  AtL  76;  LondoUt  Paris  &  American  Bank 
f .  Smith,  101  GaL  415^  85  Pac  1027. 
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In  order  that  all  rights  of  redemption  may  be  cut  off."**  In  general. 
all  parties  may  be  joined  who  have  any  interest  in  the  mortgaged 
premises.  And,  when  such  persons  are  not  joined,  they  may  redeem 
from  the  mortgage.'*'  A  trustee  in  a  deed  of  trust  is  a  necessary 
party,  since  he  holds  the  legal  title.'*'  But,  when  the  beneficiaries 
under  a  trust  deed  are  very  numerous,  it  is  not  necessary  to  make 
them  defendants."®  The  holder  of  an  equitable  estate  or  lien 
should  be  made  a  defendant."^  The  mortgagor,  while  holding  the 
equity  of  redemption,  is  a  necessary  party.'"  And  so  he  must  be 
joined  wheneyer  a  personal  judgment  is  sought  against  him.'"  But 
when  no  personal  judgment  against  the  mortgagor  is  asked,  and  he 
has  no  interest  in  the  mortgaged  premises,  he  is  not  a  proper  par- 
ty."^ An  assignee  of  the  equity  of  redemption  is  a  necessary  par- 
ty,'*' but,  if  he  has  transferred  the  equity,  he  cannot  be  joined."' 
A  purchaser  pendente  lite  need  not  be  made  a  defendant.'**      The 

BIT  2  Jones.  Mortg.  (5th  Bd.)  i  1»H. 

61 1  Ohase  t.  Abbott,  20  Iowa,  IM;  Gkiines  t.  Walker,  16  Ind.  801;  Brad- 
ley ▼.  Snyder,  14  111.  263;  Brainard  t.  Oooper»  10  N.  Y.  356;  Kennedy  v. 
Moore  (Iowa)  58  N.  W.  1066;  Hunt  t.  Nolen,  40  S.  C.  284,  18  S.  B.  798.  But 
see  Eschmann  t.  Alt,  4  Misc.  Bep.  806,  24  N.  Y.  Bupp.  763. 

>!•  Gardner  v.  Brown,  21  Wall.  86. 

sso  Van  Vechten  v.  Terry,  2  Johns.  Ch.  (N.  Y.)  107;  WUlis  ▼.  Henderson,  6 
lU.  18. 

B*i  Noyes  v.  Hall,  07  U.  8.  34;  De  Ruyter  y.  St  Peter's  Church,  2  Barb.  Ch. 
(N.  Y.)  556.  As  to  joining  as  defendants  persons  entitled  In  remainder  or  re- 
version, see  Nodlne  v.  Greenfield,  7  Paige  (N.  Y.)  544;  Eagle  Fire  Ins.  Co.  y. 
Cammet,  2  Bdw.  Ch.  (N.  Y.)  127;  2  Jones,  Mortg.  (5th  Ed.)  S  1401. 

Bss  Kay  v.  Whltaker,  44  N.  Y.  565;  Michigan  Ins.  Co.  of  Detroit  y.  Brown, 
U  Bilch.  265;  Moore  t.  Statks,  1  Ohio  St  360. 

B>«  Miller  y.  Thompson,  34  Mich.  10;  Jones  v.  Lapham,  15  Kan.  540;  Btey- 
ens  y.  CampbeU,  21  Ind.  47L 

Bs«  Swift  y.  Edson,  5  Conn.  582;  Craig  y.  MiUer,  41  a  a  87,  19  8.  BL  102; 
Balder  v.  Collins,  4  Tex..  Cly.  App.  520,  23  S.  W.  483. 

B2B  Watson  y.  Spence,  20  Wend.  (N.  Y.)  260;  Cord  y.  Hirsch,  17  Wis.  415; 
TrayeUers'  Ins.  Co.  y.  Patten,  96  Ind.  200;  Clark  y.  Gregory,  87  Tex.  180.  27 
S.  W.  56.  But  not  when  the  deed  is  not  recorded,  (^nnely  y.  Roe,  148  m. 
207,  35  N.  B.  824;  Oakfoid  y.  Robinson,  48  IlL  App.  270;  H:atfleld  y.  Malcolm, 
71  Hun,  51,  24  N.  Y.  Supp.  606. 

•a«  Lockwood  y.  Benedict,  3  Bdw.  Ch.  (N.  Y.)  472;  Scarry  y.  Bldiidse,  68 
Ind.  44. 

•ST  Stout  y.  Lye,  103  U.  &  66;  McPherson  y.  Housel,  13  N.  J.  Eq.  299. 
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helm  or  devisees  of  the  owner  of  an  equity  of  redemption,  who  has 
died  seisedy  most  be  made  defendants;  ^**  and  so  must  legatees 
whose  legacies  are  charges  on  the  mortgaged  premises.'**  The  wife 
of  the  mortgagor  must  be  made  a  defendant,  to  cnt  off  her  dow- 
er; •■•  but,  when  she  did  not  join  in  the  mortgage,  she  is  not  a  prop- 
er party,  unless  some  defense  as  to  her  dower  has  arisen  subsequent- 
ly to  the  mortgage.*'*  But  the  wife  must  be  joined  where  the  mort- 
gage is  on  the  homestead,"'  unless  it  be  for  purchase  money.'" 
Subsequent  mortgagees  are  proper,  though  not  necessary,  parties, 
since  they  may  redeem."^  And  so  a  subsequent  mortgagee  who 
has  assigned  his  mortgage  for  security  is  a  proper  party.'"  Where 
an  assignment  of  the  mortgage  note  carries  the  mortgage  with  it, 
the  assignee  of  the  note  may  be  made  defendant'"  On  the  death 
of  a  junior  mortgagee,  his  personal  representatiye  is  the  proper 
party  to  make  defendant."^  Judgment  creditors  having  a  lien  are 
proper  parties,  because  they  may  redeem  if  not  joined,'"  but  a  gen- 
eral creditor  without  any  lien  cannot  be  joined.'"  Prior  mprt- 
gagees  need  not  be  made  defendants,  though  they  may  be.'^'    Ad- 

ist  stark  v.  Broiwn,  12  Wis.  688;  Abbott  v.  Godfroy,  1  Mich.  178;  Richards 
T.  Thompson,  43  Kan.  209,  28  Pac.  106;  HIU  v.  Townley,  46  Minn.  167,  47  N. 
W.  663.    But  see  Wood  v.  Morehouse,  1  Lans.  (N.  T.)  406. 

•>•  McGown  V.  Yerks,  6  Johns.  Ch.  (N.  T.)  460. 

BBo  Foster  v.  Hlckoz,  88  Wis.  408;  Wright  v.  Longley,  86  lU.  881;  MUls  v. 
Van  Voorhles,  20  N.  T.  412;  Gibson,  v.  Grehore,  6  Pick.  (Mass.)  146.  And  see 
Moomey  v.  Ma&s,  22  Iowa,  380. 

isi  Barr  v.  Vanalstlne,  120  Ind.  590,  22  N.  B.  966. 

»s  Sargent  v.  WUson,  6  Cal.  604. 

588  Amphlett  V.  Hlbbard,  29  Mich.  296. 

684  Kenyon  v.  Shreck,  62  IlL  882;  Gower  v.  Winchester,  88  Iowa,  808;  Pat- 
ttem  T.  Shaw,  6  Ind.  877;  Jewett  v.  Tomllnson,  187  Ind.  826,  86  N.  B.  1106; 
wmiams  V.  Kerr,  118  N.  a  306,  18  S.  B.  601.  And  see  Rose  v.  Chandler,  60 
HL  App.  421. 

"ft  Dalton  V.  Smith,  86  N.  Y.  176;  Bard  v.  Poole,  12  N.  Y.  496. 

u«  Burton  v.  Baxter,  7  Blackf .  (Ind.)  297. 

■tT  Cltlsens'  Nat  Bank  v.  Dayton,  116  DL  267,  4  N.  B.  492;  LodLman  v. 
Bellly,  06  N.  Y.  64. 

•88  Bralnard  v.  Cooper,  10  N.  Y.  866;  Com.  v.  Robinson  (Ky.)  29  S.  W.  306. 

88t  Gardner  v.  Lansing,  28  Hnn  (N.  Y.)  418;  Sumner  v.  Skinner,  80  Hon, 
2(HU  89  N.  Y.  Snpp.  4. 

•«•  Jerome  v.  HcOarter,  94  U.  &  784;  Strobe  v.  Downer,  IB  Wis.  11;  Frost 
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Terse  clalmanta  of  the  mortgaged  land  cannot  be  made  partleB,  be- 
cause their  claims  to  title  cannot  be  litigated  in  the  loreolosure 
Buit"* 
Same — Strict  Foredoaure  and  Deoree  of  Sale. 

In  a  few  states  the  original  form  of  decree  in  foreclosnre  Is  still 
used;  that  is,  unless  the  mortgagor  redeems  within  a  limited  time 
after  the  decree,  the  estate  becomes  absolute  In  the  mortgagee.*" 
The  time  allowed  for  sach  redemption  is  within  the  discretion  <rf  the 
court"" 

But  in  most  states,  instead  of  a  strict  foreclosure,  a  sale  of  the 
mortgaged  land  is  decreed,***  and  the  amomit  dae  the  mortgagee  is 
paid  him,  while  an;  surplus  is  applied  for  the  benefit  of  the  mort- 
gagor, in  paying  off  other  incumbrances  according  to  their  priori- 
ty."* 8uch  a  sale  is  made  b;  an  officer  of  the  court,  and  the  man- 
ner of  conducting  it  is  prescribed  by  statute.**^  However,  before 
such  a  sale  becomes  effectiye,  it  must  be  confirmed  by  the  court"* 
Powar  of  SaU. 

It  Is  usually  provided  in  a  mortgage  or  deed  of  trust  that  the 
mortgagee  or  trustee,  respeotlTely,  shall,  on  default  of  payment,  have 
power  to  sell  the  mortgaged  premises  without  going  Into  court.**' 

V.  Koon,  SO  N.  T.  428;  Bexar  Bldg.  &  Loan  Asb'q  r.  Newman  (Tex.  GIv.  App.) 
2S  a.  W.  401. 

*4i  Summen  r.  BromUr,  28  Hlcb.  126;  Pelton  t.  Parmln,  18  WU.  222; 
BonnlQg  7.  Bradford,  21  Minn.  SOS. 

E«i2  Jones.  Mortg.  (SUi  Ed.)  H  ICiSt).  1&42;  Hitcbcock  t.  Bank.  7  Ala.  336; 
Sheldon  t.  Patterson.  6S  111.  90T;  Gaufman  t.  Sajre,  2  B.  Mod.  (Ky.)  203: 
Shaw  T.  Railroad  Co.,  S  Gray  (Mom.)  1«2;  Heyward  v.  Jndd,  4  Hlon.  483 
(OU.  375);  Woods  t.  Sbieldi.  1  Neb.  4fiS;  Bolles  r.  Duff,  43  N.  X.  469;  Hlgsloa 
T.  West,  6  Oblo,  EiH.  But  not  In  otben.  Qoodenow  t.  Ewer,  16  CaL  461; 
Smith  T.  Brand,  64  Ind.  427;  Gamnt  r.  Gregg,  37  Iowa,  673;  JaauMi  t.  Wmt- 
er,  13S  Ind.  &3&,  38  N.  S.  163;  Davla  t.  Halmea,  C6  Mo.  349;  WlntOD's  AppoU, 
87  Pa.  St  77;  Herd  t.  James,  1  Oyert.  (Tenn.)  201. 

•*<  Chicago,  D.  &  V.  R.  Co.  r.  roBdlck.  106  V.  8.  47.  1  Snp.  Ct  10;  BlUs  t. 
L«ek.  127  m.  80.  20  N.  EL  2ia 

*«>  1  Stlm.  Am.  SL  Law,  |  1926  a 

•«*  1  Btlm.  Am.  St  Law,  |  1926;  2  Joae*,  Mortc  (Btb  Dd.)  |  1881. 

■•I  1  Sdm.  Am.  St  Law,  1 192S  l-<t;  2  Joneo,  Mort«.  (Stb  Bd.)  1 1608, 

•«■  2  Jones,  Mortg.  (5th  Bd.)  |  I6ST. 

14*  1  Stlm.  Am.  St  Law.  1 1924  A. 
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Id  some  states,  however,  such  provisions  are  not  vaUd."^  The  ex- 
istence of  a  power  of  sale  does  not  take  away  the  right  to  fore- 
close.*'^ Such  a  power  passes  with  an  assignment  of  the  mort- 
gage,'" but  not  to  an  assignee  of  the  beneficiary  under  the  deed  of 
trust  In  the  latter  case  it  remains  in  the  trustee,  who  must  exe- 
cate  it  for  the  benefit  of  the  assignee."'  The  one  holding  the  legal 
title  under  the  mortgage  is  the  one  who  should  sell  under  the  pow 
^fte«  jr^Q  manner  of  conducting  the  sale  is  usually  provided  for 
in  the  instrument  creating  the  power,  and  is  in  many  states  regu- 
lated by  statute.*"  In  the  absence  of  a  statutory  provision,  or  di- 
rection in  the  pow»,  the  sale  need  not  be  in  parcels."*  A  mort- 
gagor cannot  revoke  a  power  of  sale,  nor  does  his  death  have  that 
effect**^  The  power  of  sale  is  suspended  by  a  bill  to  redeem 
brought  by  the  mortgagor,***  but  not  when  filed  by  a  subsequent 
mortgagee.***  The  surplus  is  distributed  in  the  same  way  as  wheTi 
a  sale  is  by  decree  of  court*** 

Samu^'Purchase  hy  the  Mortgaged  at  the  Sale. 

At  a  sale  under  a  power,  the  mortgagee  is  not  usuaDy  allowed  to 
be'^ome  tke  purchaser,  unless  permission  is  given  in  the  mort- 
gage.*'^    Not  can  he  b^ome  a  purchaser  through  an  agent,  or  by 

ml  stlm.  Am.  St  Law,  1 1924  D. 

Bsi  Morrison  v.  Bean«  15  Tex.  267;  Utermehle  V.  McOreal,  1  App.  D.  a  869. 

•SI  Bush  T.  Slierman,  80  IlL  100. 

••t  Whlttelsey  v.  Hughes,  89  Mo.  18;  Johnson  v.  Johnson,  27  &  C.  809,  8  S. 
8.  006;  Western^  Maryland  Railroad  Land  &  Imp.  Co.  v.  Goodwin,  77  Md. 
271,  26  AtL  819;  Banick  v.  Homer,  78  Md.  2S3,  27  AtL  1111. 

•»«  MiUer  V.  Clark,  66  Mich.  837,  28  N.  W.  36;  Backus  v.  Burke,  48  Minn. 
200,  61  N.  W.  284. 

••«  Notice  to  the  mortgagor  and  the  public  is  nearly  always  provided  for. 
1  Stlm.  Am.  St  Law,  I  1924  B. 

•9t  Loreland  v.  Clark,  11  Colo.  266, 18  Pac.  644;  Singleton  v.  Scott,  11  Iowa, 
089;  Gray  y.  Shaw,  14  Mo.  841. 

•«T  ReiUy  V.  PhUllps,  4  &  D.  604,  67  N.  W.  780;  Schwab  Clothing  Co.  v. 
Claunch  (Tex.  Civ.  App.)  29  S.  W.  922.  Contra  In  Illinois  by  statute.  1 
Stlm.  Am.  St  Law,  1 1924  a  And  see  Williams  v.  Washington,  40  S.  a  467, 
19  S.  B.  L 

««•  2  J<«M,  Mortg.  (5th  Bd.)  1 1797. 

»••  HoUand  r.  Bank,  16  R.  I.  734,  19  AtL  664. 

•••  1  stlm.  Am.  St.  Law,  1 1924  B;  2  Jones,  Mortg.  (5th  Bd.)  1 192T. 

••1  Griffin  v.  Marine  (^.,  62  111.  130;  Jones  v.  Pullen,  116  N.  C.  466,  20  8.  B. 
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other  Indirect  means."*  A  pnrchaae  by  the  mortgagee,  howcTer, 
is  only  voidable,  and  not  void,*"  Nor  can  a  trustee  who  seila  the 
premiseB  nnder  a  power  of  sale  in  a  deed  of  tmst  become  the  pm- 
chaser,***  but  the  beneficiary — ^that  is,  the  mortgagee — niaj  pnr 
chase. ••'  The  mortgagee  is  allowed  to  pnrchaae  at  forecIoBure 
sale  onder  decree  of  court. *•• 


tt24;  Oarl&nd  t.  Watsoo.  74  Ala.  323;  LoreUce  t.  Hntcblaun  (AJa.)  17  Bonth. 
628.     But  Bee  Haiabrlck  t.  Security  Co.,  100  Ala.  6S1,  IS  Soath.  778. 

••*  Nlcbola  T.  Otto,  1B2  UL  SI,  23  N.  B.  411;  Harper  t.  BLr,  06  DL  179; 
I'ipton  T.  Wortbam,  93  Ala.  821,  9  South.  096;  Joyoar  t.  Fanner,  78  N.  C. 
196. 

>**  CluuiliiEham  v.  Railroad  Co.,  IK  V.  S.  400,  IB  Sup,  Ct.  861;  Bnnu  t. 
Tbayer,  US  Mass.  88;  Mulvey  t.  Olbbons.  87  III.  867;  Oonnolly  t.  HammoDd, 
51  Tex.  635;  Averltt  t.  BiUot.  109  N.  C.  560,  18  8.  B.  786. 

i««  lAM  T.  StemberK.  60  Mo.  124.  Ct.  Stephen  t.  Beall.  22  WaU.  829;  rdtOD 
<-.  Le  Breton,  92  CeL  4S7,  28  Fac.  490. 

•••  EaatoD  T.  Bank,  127  U.  &  032,  8  Sup.  Ot  128T. 

•••  Maxwell  t.  Newton,  66  Wis.  201,  37  N.  W.  81;  Bamsej'  t.  MertUm,  < 
Minn.  168  <QIL  104>. 
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160-151.  Creation  of  Express  Trusts. 
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154.  ConstructlYe  Trusts. 
155-156.  Incidents  of  Equitable  EstatesL 
157-158.  Charitable  Trusts. 


LEQAL  Aim  EQIHTABLE  ESTAT1B8. 

14L  The  various  kinds  of  estates  as  to  quantity  and  qual- 
ity may  be  either 

(a)  Legal,  or 

(b)  Equitable. 

We  now  come  to  a  new  principle  upon  which  to  claastfy  estates, 
namely,  their  legal  or  equitable  diaracter.  Bo  far  our  attention  has 
been  occupied  with  legal  interests,  though  equitable  estates  have 
been  mentioned  in  treating  of  curtesy,^  dower,*  homestead,*  and 
inortgagea^  It  will  now  be  seen  that  the  different  estates,  as  to 
quantity  and  quality,  may  any  of  them  be  held  by  a  title  which  is 
recognized  only  in  courts  of  equity.*  And  some  estates  are  possible 
nnder  equitable  limitations  which  cannot  be  created  at  common 
law;  these  are  estates  which  defeat  a  preceding  estate,  or  spring  into 
existence  without  a  preceding  freehold  to  support  thenL*    Estates 

I  Ante,  p.  7a  *  Ante,  p.  83.  <  Ante.  p.  112.  «  Ante,  p.  ISO. 

•  On  the  whole  subject  of  this  chapter,  see  Fetter,  Eq.  c  & 

•  See  ante,  p.  177,  note  39,  and  post,  pp.  284,  290. 
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wbicb  are  recognized  b;  the  common  law  are  called  *^egal  estates." 
Estates  which  owe  their  existence  to  courts  of  equity  are  called 
"equitable  estates." 

USE  OB  TBUST  DEFINED. 

143.  A  use  or  trust  Is  an  equltaUe  right  to  the  beneficial 
enjoyment  of  an  estate,  the  legal  title  to  which  Ib 
held  by  another  person. 

At  common  law  there  were  maa;  restraJots  oo  the  alienation  of 
real  property  which  impeded  its  toll  enjoyment  Estates  were  sub- 
ject to  escheat  and  forfeiture  for  treason.  Statutes  of  mortmain 
had  been  passed,  which  prevented  lands  from  being  conveyed  to  re- 
ligious corporations,  and  other  restraints  existed  wlilch  prevented 
land  becoming  an  article  of  commerce.  In  order  that  these  burdens 
might  be  avoided,  the  practice  of  convening  lands  to  uses  was  intro 
duced;  that  Is,  land  would  be  conveyed  to  a  person  in  whom  the 
grantor  had  confidence,  for  the  use  of  the  grantor  or  another,  and 
would  by  such  grantee  be  disposed  of  or  used  according  to  the  wish- 
es of  the  grantor.  'Hie  clergy  were  probably  the  first  to  employ  this 
method  of  transferring  and  holding  land.  At  first  there  were  no 
means  by  which  the  grantor  could  compel  the  execution  of  the  con- 
fidence thus  imposed,  but  lat»  the  chancellors,  who  were  ecclesi- 
astics, gave  a  sabpoeua  in  chancery  by  which  such  confidences  were 
enforced.^  Although  in  courts  of  law  only  the  legal  estate  and  title 
were  recognized,  yet  in  equity  the  person  entitled  to  the  benefidal  in- 
terest was,  for  all  purposes,  recognized  as  owner.*  In  this  -way  a 
dual  eystem  of  ownership  arose,  by  the  legal  title  to  the  land  being 
held  by  one  peraoo,  and  all  of  the  beneficial  r^hts  arising  out  of  it 
belon^ng  to  another.  These  equitable  interests  were  held  free 
from  most  of  the  burdens  attached  to  common-law  estates.  For  ex- 
ample, they  oouid  be  conveyed  without  a  feoffment,  or  could  be  dis- 
posed of  by  will,  which  was  not  true  of  a  legal  estate.* 

*  See  Dig.  HlsL  Real  Prop.  (4tl)  Bd.)  aiS;  Anon.,  T.  B.  14  Hen.  Vin.  4  pL  & 

*  2  Wasbb.  Real  Frap.  (5tb  Bd.)  409. 

*  3  PoL  &  M.  Hlrt.  EDg.  Law,  229;  BuisesB  t.  Wheato,  1  W.  BL  12S;  Ohad- 
leieb'B  CoK,  1  Coke,  120a. 
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THE  STATUTE  OF  USES. 

143.  The  statute  of  uses  enacted  that  whenever  any  per- 

son should  be  seised  of  any  lands  to  the  use,  confi- 
dence, or  trust  of  another,  the  latter  should  be 
deemed  in  lawful  seisin  of  a  legal  estate  of  a  like 
quantity  and  quality  as  he  had  in  the  use. 

144.  The  statute  of  uses  is  in  force  in  many  of  the  United 

States  (p.  254). 

Although  many  conyenient  purposefl  were  serred  by  the  practice 
of  conrejing  lands  to  uses,  on  the  other  hand  it  had  a  tendency  to 
make  titles  uncertain,  and  was  veiy  nnpopular  with  the  great  land- 
ownos  of  England,  because  they  were  deprived  of  many  of  the  in- 
eidents  attached  to  feudal  estates.^  ^  A  number  of  statutes  were 
passed,  attempting  to  prevent  these  results,  but  they  proved  inef- 
fectnaL  Finally  the  famous  statute  of  uses  ^^  was  enacted,  which 
provided  ^that  where  any  person  or  persons  stand,  or  be  seized,  or 
at  any  time  hereafter  shall  happen  to  be  seized  of  and  in  any  honours, 
castles,  manors,  lands,  tenements,  rents,  services,  reversions,  re 
mainders,  or  other  hereditaments  to  the  U8€f,  confidence,  or  trust  of 
any  other  person  or  persons  or  of  any  body  politick  by  reason  of  any 
bargain,  sale,  feoffment,  fine,  recovery,  covenant,  contract,  agree- 
ment, will  or  otherwise,  by  any  manner  means  whatsoever  it  be, 
that  in  every  such  case,  all  and  every  such  person  and  persons 
*  *  *  shall  from  henceforth  stand  and  be  seized,  deemed,  and 
adjudged  in  lawful  seisin,  estate,  and  possession  of  and  in  the  same 
konoura,  castles,  manors,"  etc.,  ^*  •  •  to  all  intents,  construc- 
tions and  purposes  in  the  law,  of  and  in  such  like  estates  as  they 
kad  or  shall  have  and  in  use,  trust  or  confidence  of  or  in  the  same."  ^^ 
The  statute  contained  other  provisions,  all  intended  to  produce  the 
effect  that,  whenever  a  person  was  entitled  to  the  beneficial  interest 

!•  The  incoiiTenienees  arising  ftom  lands  being  conveyed  to  uses  are  recited 
hi  the  preamble  of  the  statute  of  uses.    See,  aLso,  Lloyd  v.  Spillet,  2  Atk.  148. 

"  27  Hen.  VIIL  c.  10. 

isBroughton  v.  Langley,  2  Salk.  079;  Lord  Altham  v.  Earl  of  Anglesey, 
Glib.  Cas.  10.  The  possession  passes  Immediately.  Anon.,  Oro.  Ells.  46w 
Heelis  V.  Blaln,  18  C.  B.  (N.  &.)  90.    But  see  Orme's  Oase,  L.  B.  8  a  P.  28L 
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In  land,  the  legal  tille  should  he  rested  In  him.  An  exception  wu 
made,  however,  so  that  wires  on  whcon  a  }ointnre  had  been  settled 
wonld  not  be  entitled  to  dower  In  the  eqoltable  estates  of  thdr  hat- 
bands which  should  be  executed  by  the  statata"  llie  statute  of 
uses  had  a  very  Important  ^ect  on  conreyandng,  becanse,  as  we 
shall  see  later,**  it  became  possible  to  conrey  the  legal  title  to  laudi 
by  methods  unknown  to  the  common  law>' 
Staiuie  qf  Uaea  in  the   United  States. 

The  statute  of  uses  has  been  re-enacted  in  a  number  of  onr  states, 
either  in  terms  or  in  substance,  and  in  some  others  it  Is  held  to  exist 
as  part  of  the  common  law,"  Other  states,  howerer,  following  the 
lead  of  New  York,  hare  abolished  all  uses  and  trusts,  except  in  cer- 
tain Bpedfled  cases  permitted  b;  the  statutes."  I^ese  are:  (1) 
Trusts  Implied  by  law,  for  the  prevention  of  fraud;  (2)  active  trusts, 
where  the  trustee  is  clothed  with  some  actual  power  of  dl^todtion 
or  management,  which  cannot  be  properly  exeroised  without  giving 
him  the  legal  estate  and  actual  possession. 

BAMS—WBSTS  THE  STATUTE  DOBS  HOT  OFBBATB. 

146.  The  statute  of  oaes  was  Ixeld  not  to  apply  to,— 

(a)  Chattel  interesta. 

(b)  Futiire  usee. 
(0)  Active  nees. 

(d)  Estates  for  the  separate  use  of  married  women. 

(e)  A  use  upon  a  use. 

(f)  Troats  created  by  operation  of  law. 

According  to  the  wording  of  the  statute  of  uses,  it  was  held  that 
three  things  were  necessary  for  its  operation:    Thtax  most  be  (1)  a 


>•  27  Hen.  VIU.  c  Ift  I  0. 

S«  Fust,  p.  409. 

!■  Lntwlcb  V.  Mllbxi,  Cro.  Jac.  604;  Bo*  r 
Sammea'  Caa«,  13  Coke.  M. 

1*  2  Woftlib.  Reel  Prop.  (5th  Ed.)  p.  400.    Tbe  statute  of  n 
la  Ohio.    Onj.  Ferp.  p.  4&,  f  68. 

IT  1  sum.  Am.  St  Law,  |  1703.    For  tnuta  not  within  tLs  atBtnts,  sm  Oowcd 
?.  mnaldo,  S2  Hud.  478,  81  N,  Y.  Supp.  6H. 


'.  Tranmer,  2  WUs,  70,    8««,  tita, 


■  Is  not  In  Com 
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person  seised  to  a  use;  (2)  a  cestai  que  use  in  esse;  (3)  a  use  in  esse.^* 
The  use,  however,  might  be  either  in  possession  or  in  expectancy.^* 
The  cases  in  which  the  statute  of  osen  was  held  not  to  operate  to 
Test  the  legal  title  in  the  beneficiaryy  enumerated  in  the  black-letter 
text,  rendered  the  statute  practically  Inoperatlveu  It  was  held  that 
chattel  interests  were  not  within  the  statute,  because  there  could  be 
no  seiBin  of  such  interests,  and  the  proyision  of  the  statute  was  '^that 
where  any  person  or  persons  stand  or  be  seiased."  **  Nor  did  the 
statute  operate  upon  future  uses,'^  but  such  uses  would  be  executed 
by  the  statute  as  soon  as  they  became  vested.**  A  distinction  was 
'  made  by  the  courts  between  active  and  passive  uses;  that  is,  where 
the  trustee  had  no  duties  to  perform,  but  merely  held  the  legal  title 
for  the  benefit  of  the  cestui  que  use,  the  statute  was  permitted  to 
operate.'*  But  when  anything  was  to  be  done  by  the  trustee  in  rela- 
tion to  the  trust  property,  such  as  collecting  the  rents  and  profits,  or 
selling  the  property,  the  statute  did  not  operate,  because  the  trustee 
could  not  perform  these  duties  unless  he  held  the  title  to  the  land.^* 
The  fonner  wbb  called  a  passive,  and  the  latter  an  active,  use.  Very 
slight  duties  imposed  on  the  trustee  were  sufficient  to  prevent  the 
operation  of  the  statute.**  Lands  conveyed  to  the  separate  use  of  a 
married  woman  are  not  within  the  scope  of  the  statute,  because,  if 
the  legal  title  should  vest  in  her,  her  husband  would  become  entitled 
to  the  control  of  the  estate,  thus  producing  an  effect  contrary  to  the 
intention  with  which   such   uses  aL*e  created.'*     Under  statutes 

i«  Wltham  V.  Brooner,  63  lU.  844;  Brent's  Case,  2  Leon.  14. 

!•  2  Waahb.  Beal  Prop.  (5th  Ed.)  434. 

>•  MerriU  y.  Brown,  12  Pick.  (Mass.)  216;  Galllon  v.  Moss,  9  Bam.  &  C. 
267;  Hopkisfl  v.  Hopkins,  1  Atk.  581. 

SI  Wyman  v.  Brown,  60  Me.  139;  Proprietors  of  Town  of  Shapleigh  v.  Pils- 
iNiiy,  1  Me.  271;  Savage  v.  Lee,  00  N.  C.  320. 

ts  See  Chndleigh's  Case,  1  Coke,  120a,  and  cases  in  note  21  supra. 

M  Posey  V.  Cook,  1  HiU  (S.  C.)  418;  Ware  v.  Richardson,  8  Md.  505;  Sul- 
Uyan  t.  Ofaambers,  18  K.  I.  709,  31  AtL  167. 

s«  Fay  y.  TaTt,  12  Cusb.  (Mass.)  448;  Barnett's  Appeal,  46  Pa.  St  392;  Gott 
T.  Cook,  7  Paige  (N.  Y.)  521;  Morton  v.  Barrett,  22  Me.  257;  Poeey  v.  Cook,  1 
HiU  (&  0.)  413;  Schley  v.  Lyon,  6  Ga.  530. 

••  Morton  v.  Barrett,  22  Me.  257.  As  soon  as  the  active  duties  of  the  trustee 
are  perfoimed,  the  statute  vests  the  legal  estate  in  the  cestui  que  trust  Felg* 
Mr  T.  Hooper,  80  Md.  262,  80  AtL  911. 

«•  Steacy  v.  Rlce»  27  Pa.  St  75;  Pullen  v*  Blanhard.  1  Whart  (Pa.)  514; 
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which  g\ve  a  married  woman  the  same  right  of  disposttloD  over  her 
property  as  a  feme  sole,  the  reasoii  for  this  mie  would  not  obtaiD, 
and  the  legal  estate  would  rest  in  her.**  And  withont  snch  stat- 
utes, If  a  married  woman  conTeyed  her  eqottable  estate,  the  Rtatnte 
would  execute  the  legal  title  in  her  aBsignee.** 

The  moBt  important  mling  of  the  conrta  on  the  Ktatnte  of  uses, 
howerer,  was  in  l^rrreil's  Case,**  aboat  20  years  after  the  statute  was 
glassed,  in  which  it  was  held  that  a  nse  upon  a  use  was  not  within 
the  terms  of  the  statute;  that  Is,  where  an  estate  waa  coBveyed  to 
A.  for  the  use  of  B.  for  the  use  of  C  Before  the  enactment  of  the 
statute,  under  such  a  conveyance,  the  use  to  G.  would  be  void.  A 
use  could  not  be  engendered  of  a  use,  it  was  said.  And  after  the 
statute  It  was  held  that  the  legal  title  would  be  executed  in  B.,  but 
that  then  the  force  of  the  statute  would  be  exhausted,  and  B.  would 
hold  the  estate  for  the  benefit  of  C.*'  In  this  way  the  necesdty 
^irose  again  for  the  protection  of  the  beneficiary  by  the  court  of 
rhancery.  In  other  words,  the  courts  of  law  treated  the  first  uae  as 
I'xecuted  by  the  statute,  and  the  second  as  void.  Such  a  construc- 
tion evidently  defeated  the  intention  of  the  grantor,  and  consequent- 
ly equity  interposed,  and  gave  effect  to  the  second  use.  Therefore 
all  that  was  necessary  to  avoid  the  effect  of  the  statute  was  to  add 
I  tie  words,  "to  the  use  of."  ■'  The  statute  of  uses  does  not  operate 
upon  beneficial  interests  created  by  operation  of  law.'*  The  equita- 
ble estates  upon  which  the  statute  of  uses  was  held  not  to  operate 
^ire  called  "tmsts,"  ■*  and  their  Incidents  are  the  same  as  those  of 

Busb'a  Appeal,  88  Pa.  St  8C;  Nevll  r.  Sannderg,  I  Ten.  415;  Horton  v.  Har- 
ton,  7  Term  R.  ssa    But  see  Ware  y.  EichardsoD,  3  Md.  OOt. 

"  Bratton  V.  Masser,  10  S.  C.  277;  Sutton  v.  Alkeo,  62  Qa.  738;  Baj-er  v. 
I  DckrUI,  3  Kan.  282. 

"  Leaycratt  v.  Redden,  4  N.  J.  Bq.  512;  Imlay  v.  Huntington,  20  Oonc  lU; 
rooke  V.  Husbands.  11  Md.  402. 

••  Dyer,  155a. 

■>  And  see  Doe  v,  Paaslngliam,  6  Bam.  &  C.  305.  But  see  Peaco<±  v.  Bast- 
liind,  L.  R.  10  Eq.  17. 

■  1  Croxall  V.  Sbererd,  6  Wall.  208;  Jackson  v.  0ai7,  16  Johns.  (N.  TJ  802; 
Jackson  v.  Myers.  3  JoIids.  (N.  Y.)  3SS;  Gnest  v.  Farler,  19  Mo.  147.  This 
rule  bna  been  abolished  b;  statute  in  Qeorgla,  and  tbe  use  Is  executed  to  tbe 
last  beneficiary.    See  1  Stlm.  Am.  St  Law.  1 1701;  Code.  Ga.  1882,  |  S31S. 

■1  See  post,  p.  266. 

•*  Befoco  tbe  statute  of  use*  tbe  term  "trust"  was  applied  to  CQuitatde  cs- 
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Dfles  before  the  enactment  of  the  statute,  and  the  rights  and  dnties 
of  the  owners  of  the  two  classes  of  estates  will  be  treated  of  togeth- 
er in  this  chapter. 


CLASSIFICATION  OF  TBUSTa 

146.  Trusts,  according  to  the  method  of  ihair  creatloi^  are 
divided  into 

(a)  Express  trusts  (p.  258), 

(b)  Implied  trusts  (p.  264). 

A  great  deal  of  confusion  exists  in  the  books  and  oases  on  the 
cnbject  of  the  classification  of  fmsts.  This  has  arisen  prinoipany 
from  a  loose  and  incorrect  nse  of  the  word  ^implied."  Some  courts, 
as  well  as  text  writers,  use  the  words  "implied,"  "resulting,"  and 
"^constmctiye,"  indifferentlj,  while  in  fact  both  resulting  and  con- 
stractiye  trusts  are  implied  trusts;  that  is,  they  are  implied  or  cti^ 
ated  by  operation  of  law.  On  the  other  hand,  all  trusts  which  can 
properly  be  called  implied  are  either  constructive  or  resulting.  The 
term  ''implied,"  however,  has  often  been  used  to  designate  certain 
erpress  trusts,  in  the  creation  of  which  the  language  of  the  settlor  is 
obscnre,  and  his  intention  has  to  be  inferred  by  the  courts  from  the 
words  used  These  trusts  can  in  no  proper  sense  be  termed  im- 
plied, because  the  only  question  that  arises  is  one  of  construction. 
It  is  sufficient  to  call  attention  at  this  point  to  the  confusion  which 
has  arisen  from  the  improper  use  of  the  words.  The  definitions  and 
distinctions  between  the  different  kinds  of  trusts  will  appear  as  they 
are  treated  of  separately.  In  examining  the  cases  ft  must  be  borne 
in  mind  that  the  language  of  the  courts  in  many  cases  oannot  be  re- 
^ednpon  in  determining  the  kind  of  trust  in  question. 

fates  created  for  a  limited  period,  while  tbose  of  Indeftnlte  domtlon  were  called 
2Wa8hb.  Reid  Proi>.  (5th  Bd.)  414. 
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i  ia  ooB  in  iHdiA  tiie  tenns  and 
B^dtattoBfl  sra  iliifliilliilji  and  oompLetely  declared 
by  flia  inatnoDant  cxvating  it. 
&B  axeeutuaj  traafc  ia  one  in  irtdch  the  Umitatiom 
are  not  eomplfltaiy  dedaied,  but  only  an  ontline 
given,  by  lAldt  the  tmatae  la  to  declare  the  final 
Umifeattcma  of  the  tmst  eetatea. 


Under  aa  exiKuted  traat,  the  iiit«ition  of  the  wttlor  must  be 
takes  fran  the  inBtrameiit  creating  the  tmst,**  whDe  in  the  case  of 
an  exeentorj  timt  the  terms  and  liinitationa  of  the  tmst,  aa  they 
are  fiaaD;  dedared,  are  to  be  detenniDed,  not  only  b;  the  words 
oaed.  bot  by  die  dnmnmtancea  soiToiiiHlinp  the  partiea."  A  truHt 
is  executed  when  the  instmment  creatiiig  it  oontalna  all  the  temia  of 
the  tmat,  and  is  hi  tta  final  fonn, — nothing  remaining  to  be  done  bot 
to  can7  oat  the  tenna  as  th»^o  declared.  Bat  in  an  ezecDtoT; 
tmat  it  is  intended  that  time  shaD  be  a  farther  and  more  definite 
declanti<Hi  of  the  terns  and  limitatifRU  of  the  traat,  and  the  instn- 
ment  creating  an  ezeentovT-  tmst  is  more  in  tbe  nature  of  a  mem- 
orandom  eoDtaining  direetifma  accOTding  to  whidk  the  tmat  la  to  be 
iMHUfdetdr  dedared.** 


»*  Wrfebt  T.  PenaDo,  1  Eden.  125;  Anstn  ▼.  nrlor.  Id.  an;  J«*alM  r. 
I>iike  of  NortanmberiaBd,  1  Jae.  Jfc  W.  SOQi 

»  Anaten  t.  TB;lor.  1  ~Kdeti.  3S1:  Nerca  t.  SeoO.  9  How.  196;  Oa^Oat  v. 
BUke.  30  N.  J.  Bq.  eSB;  T^Dmui  t.  Wood,  28  WemL  (N.  TJ  8. 

■•  Wrt^t  T.  Pcmnsn,  1  Bden,  12&;  Jorolae  ▼.  DiAx  oC  Nacthnmbeilud.  1 
Jmx.  a  W.  SBO,    KieeiiliMj  trasta  SR  doaely  ntnUtJ  to  po««n.    See  post,  p^ 
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£xecntoi7  tmsts  are  special  or  active  tmsts  directtng  the  tmstee 
to  settle  or  dispose  of  the  land  for  the  estates  and  interests  required 
by  the  trust  They  are  so  called  because  they  have  to  be  executed  by 
a  deed  conveying  the  land  for  the  estates  and  limitations  intended, 
as  distinguished  from  trusts  directing  the  trustee  to  hold  the  prop- 
erty upon  trusts  then  executed,  in  the  sense  of  being  then  perfectly 
limited  and  defined.  Executory  trusts  are  fulfilled  and  discharged 
by  the  execution  of  a  deed  in  conformity  with  the  directions  of  the 
trust  Executory  trusts  are  here  distinguished,  as  r^^ds  the  lim- 
itation of  estates,  by  admitting  of  an  exceptional  constmction  of 
the  limitations  expressed.  They  are  often  expressed  in  compendi- 
ous terms  by  way  of  instructions  for  the  limitations  directed  to  be 
made,  without  setting  out  the  limitations  at  length,  as  by  directing 
or  agreeing  that  property  shall  be  settled  *in  strict  settlement,**  "en- 
tailed," settled  ^with  usual  and  proper  powers,"  or  the  like;  in  which 
cases  the  construction  consists  in  developing  the  limitations  in- 
volred  in  such  expressions  in  the  form  best  suited  to  carry  out  the 
general  intention  of  the  trust  And,  even  where  an  executory  trast 
is  expressed  in  technical  terms  of  limitation,  the  terms  are  not  nec- 
essarily comrtTued  with  the  same  strictness  as  is  applied  to  ordinary 
legal  limitations;  but,  having  regard  to  the  directory  character  of 
the  trust,  the  technical  meaning  is  hdd  subordinate  to  the  general 
object  required  to  be  carried  out*^ 

The  two  principal  classes  of  executory  trusts  are  those  arising 
under  contracts  for  marriage  settlements,  and  under  trusts  declared 
in  wills.  In  the  former  the  courts  presume  that  the  intention  in 
creating  the  trust  was  to  provide  for  the  offspring  of  the  marriage, 
and  construe  the  terms  accordingly;  but  in  fnists  arising  under  wills 
no  such  intention  can  be  presumed.**  Most  of  the  cases  of  exe- 
cntoiy  trusts  arise  und^  limitations  calling  for  a  consideration  of 
the  rule  in  Shelley's  Case,  which  will  be  oonsid^^  in  another 
place.** 

>7  TaUman  v.  Wood,  26  Wend.  (N.  Y.)  9.  McElroy  v.  McElroy,  113  MasB.  500; 
Cmhlng  T.  Blake,  30  N.  J.  Bq.  080;  Wight  v.  Leigh,  15  Yes.  604. 

•*  Neves  v.  Scott,  9  How.  196;  Gauae  v.  Hale,  2  Ired.  Bq.  (N.  a)  2^;  Smith 
T.  MaxweU,  1  HUl  (S.  G.)  101;  Oreen  v.  BumiA  2  Hill  (&  O)  1;  Oaiioa  v. 
Benieb*  7  Smedea  &  B£.  (Miaa.)  79& 

••  See  poBt,  p.  296. 
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160.  An  express  trust  may  be  created  by  any  lanfiroage 

which  shows  an  intention  to  create  a  trust,  and 
which  sufficiently  desig^iates  the  property,  the  ben- 
efldary,  and  the  terms  of  the  trust.  Under  the 
statute  of  frauds,  an  express  trust  cannot  be  created 
by  parol. 

161.  The  parties  to  the  creation  of  a  trust  are,— 

(a)  The  feoffor,  or  creator. 

(b)  The  feoffee,  or  trustee,  who  holds  the  legal  title. 
(0)  The  cestui  que  trust,  or  beneficiary. 

TTie  creation  of  an  express  trast  U  a  mere  matter  of  conTCTait- 
cing.  And  being  a  cunTejance,  rstiier  tJum  a  contntct,  no  conuder 
ation  ia  necessary  to  support  an  express  tmsL*'  A  mere  OMitract 
to  create  a  trast  will  not  be  enforced,  in  the  absence  of  a  considera- 
tion. Some  cases,  however,  bold  that  sach  an  agreement  will  be 
enforced  In  favor  of  a  wife  or  child,  though  not  for  other  rdatiTes." 

The  presence  or  absence  of  consideration,  however,  jAajB  an  im- 
portant part,  as  will  be  seen  when  resolting  trusts  are  eonsid- 
ered  Far,  if  the  legal  title  is  conveyed  to  one  who  pays  no  con- 
fdd«atioD,  a  presnmption  may  arise  that  sndi  grantee  was  not  in- 
tended to  take  the  beneficial  Interest** 

Any  real  property  may  be  hdd  in  trust.*'     The  reqniranemts  ss  to 


••  Bnnn  v.  Wlntlirop,  1  Johns.  Ch.  (N.  7.)  32B;  Ownea  t.  Ownes,  2S  N.  J. 
Eq.  60;  M»aaej  v.  HoDtlDgtoa,  118  m.  80,  T  N.  B.  269;  BnunM»  v.  Hem?,  140 
Ind.  456,  39  N.  B.  256;  Ad<hi.,  Bnxdw,  SSi  Bat  see  Beemsn  t.  Beemmn.  68 
Hon,  14,  34  N.  T.  Qapp.  4S4;  HunUton  t.  Downer.  152  111.  651,  38  N.  B.  733. 
The  iiKtrumemt  ot  creation  most  be  ezecated  and  deUvered.  Gorln  t.  D* 
aiii-aada.  9  Misc.  Bep.  eSl,  30  N.  T.  Bacuf.  5S0. 

«i  Hayes  t.  Kenbow,  1  Sandf.  Ch.  (N.  Y.)  398;  Bnnn  t.  WlnUtrai^  1  Jobu. 
Ch.  CH-  Y.)  329;  Boford  v.  UcKee,  1  Dana  (E7.)  lOT. 

**  Stx  post,  p.  207. 

0  1  Penr,  TrnatB  (4th  Ed.)  H  67-68;  2  Wasfab.  Real  Prap.  (5fli  Bd.)  p.  4ia. 
But  n  trast  cannot  be  created  In  a  mortgage,  where  It  1b  only  s  lleo,  thougb 
tbere  may  be  a  trust  In  the  mortsace  debt  Murlll  v.  Brown,  12  PIA.  (Haat.^ 
210. 
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description  of  the  property  conveyed,  the  designation  of  the  feoffee 
and  of  thje  cestui  que  trust,  etc.,  are  matters  of  conveyancing,  and 
will  be  discnBsed  in  a  subsequent  chapter. 

Imitation  of  Trustee* a  JSstate. 

In  limiting  the  legal  estate  to  a  trustee,  the  strict  requirements 
as  to  the  use  of  technical  words  in  conveying  legal  estates  are  re- 
laxed, and  the  trustee  is  held  to  take  an  estate  sufficient  to  carry 
out  the  purposes  of  the  trust.**  For  example,  if  the  cestui  que  trust 
is  given  the  beneficial  interest  in  fee,  and  only  a  life  estate  is  given 
to  the  trustee,  the  tatter's  estate  will  be  enlarged  to  a  fee,  if  it  is 
necessary  to  carry  out  the  settlor's  intention.*''  On  the  other  hand, 
the  estate  of  the  trustee  will  be  cut  down  to  what  is  necessary  to 
enable  him  to  carry  out  the  trust.  In  most  cases  this  would  be  ac- 
complished by  the  statute  of  uses  executing  the  legal  estate  in  the 
beneficiary  as  soon  as  the  trustee's  active  duties  were  completed.** 

Preoaian/  Words. 

In  the  creation  of  an  express  trust,  it  is  not  necessary  to  use  the 
words  '*use,  confidence,  or  trust,"  or  in  fact  any  technical  expres- 
fiioD.*^  It  is  sufficient  If  from  the  whole  instrument  an  intention 
appears  to  create  a  trust.*"  In  fact,  the  intention  of  the  settlor 
may  be  shown  by  what  are  called  **precatory  words" ;  that  is,  by  such 
expressions  as  "desire,"  "request,"  "entreat,"  "trust  and  confide."  *• 

«« Neilson  ▼.  Lagow,  12  How.  98;  Fisher  v.  Fields,  10  Johns.  (N.  Y.)  485; 
Gould  y.  Lemb,  11  Mete.  (Mass.)  M;  NewhaU  v.  Wheeler,  7  Mass.  189;  Angell 
T.  Rosenbnry,  12  Mich.  241.     But  see  Oooper  v.  Franklin,  Cro.  Jac.  400. 

41  NewhaU  v.  Wheeler,  7  Mass.  189. 

«•  Norton  v.  Norton,  2  Saodf.  (N.  Y.)  296;  Bush's  Appeal,  33  Pa.  St  85; 
ReDslehauaen  t.  Keyser,  48  Pa.  St.  861.  But  see  Lewis  t.  Rees,  8  Kay  &  J. 
132. 

«7  Wrigbt  Y.  Douglass,  7  N.  Y.  564;  Raybold  y.  Kaybold,  20  Pa.  St  308; 
Ready  y.  Kearsley,  14  Mich.  215;  White  y.  Fitzgerald,  19  Wis.  480;  Zuyer  v. 
Lyons,  40  Iowa,  510. 

««ToniB  y.  WUllams,  41  Mich.  552,  2  N.  W.  814;  Taft  y.  Taft,  130  Mass. 
461;  McElroy  t.  McElroy,  113  Mass.  509;  Klntner  y.  Jones,  122  Ind.  148, 
23  N.  B.  701. 

*•  Warner  y.  Bates,  98  Mass.  274;  Knox  y.  Knox,  59  Wis.  172,  18  N.  W.  155; 
Webster  y.  Morris,  66  Wis.  386,  28  N.  W.  353;  McRee  y.  Means,  34  Ala.  349; 
Erickson  y.  WUlard,  1  N.  H.  217;  Collins  y.  CarUsle's  Heirs,  7  B.  Men.  (Ky.) 
13;  Bull  y.  Bull,  8  Oonn.  47;   Hunter  y.  Stembridge,  12  Qa.  192.     But  see. 
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S'o  definite  rule  can  be  laid  down  as  to  when  the  use  of  such  words 
will  be  aufflcient  to  create  a  trust,  but  it  will  depend  la  each  aim  uo 
the  coDstmctioD  of  the  whole  InBtnimeDt,  and  the  intention  of  the 
settlor  appearing  therefrom.*'  In  limiting  equitable  estates,  it  is 
QOt  necessary  to  use  the  same  technical  words  as  are  required  in  the 
limitation  of  eatatefl  at  common  law.  All  that  la  necessary  is  nif- 
Sclent  words  to  show  the  intention.*^ 
Statuie  of  ^hmds. 

At  common  law  an  express  trust  could  be  created  by  parol,**  bnt 
under  the  statute  of  frauds  it  must  be  evidenced  in  writing."  But 
for  this  purpose  any  writiDg  signed  by  the  person  against  whom  the 
trust  1b  bo  to  be  enforced  wil)  be  sufQcient,  if  it  show  the  existence  of 
the  trust.**  And  if  the  statute  of  frauds  is  not  set  up,  and  the  tnut 
is  admitted,  It  can  be  enforced,  although  created  by  parol,  since  no 
evidence  of  its  existence  is  oecessary  in  such  case.**     In  some  states 

tor  azpreBtlons  held  Dot  to  mlie  a  trust,  Hopkins  v.  Glnnt,  111  Pl  St  SST, 
2  Atl.  183;  Burt  v.  Uerron's  Bx'rs,  06  Pa.  St  400;  Bowlby  v.  Thonder,  103 
Pa.  St  173;  Colion  v.  Colton,  10  Sawy.  325.  21  Fed.  59*;  Sears  v.  CunalDc- 
bam,  122  Maas.  538. 

*>  1  P«T7,  Trusts  (4tb  Ed.)  |  114.  See  cases  cited  Id  last  note.  Of  Uila  same 
nature  are  "tniBts  for  malDtenance."  When  property  1b  given  to  a  pareni. 
or  to  one  standloc  In  that  relatltw,  and  expresslona  as  to  support  and  edu- 
catloD  of  the  gtaDtee's  cblldreo  are  used,  the  property  will  be  Itupreesed  wliL 
a  trust.  If  It  appears  that  sucb  was  the  gratitor's  or  testatoi's  iDtention.  Wbii- 
iDg  V.  Whiting,  4  Gray  (Mass.)  240:  Andrews  v.  Preaident.  etc.,  3  Allen  (Mass.i 
313!  Bittgers  v.  Rlttgere,  56  Iowa.  218.  g  N.  W.  188:  Babbitt  v.  Babbitt.  2ii 
N.  J.  Eq.  44.  But  tbere  will  be  no  trust  If  the  expreSBlons  as  to  malnteuini'i- 
were  used  merely  to  abow  the  motive.  Rbett  v.  Mason's  Bx'r,  18  Gnt  (yn.\ 
Ml. 

«i  Stanley  v.  CJolt,  6  Wall.  119;  Nellson  v.  Lagow,  12  How.  96;  Fisher  t. 
Fields.  10  Johoa.  (N.  Y.)  4%:  Welch  v.  Allen,  21  Wend.  (N.  T.)  147;  Gould 
V.  Lamb.  11  Mete  (Mass.)  84;  NewbaU  v.  Wbedw.  T  M&is.  189;  Angdl  v. 
Rosenbury,  12  Mich.  241;  Mere<Utb  v.  Jouis,  Cro.  Gar.  244;  Bgerton's  Cbm, 
Cro.  Jac.  526. 

»•  1  Perry.  Trusts  (4tb  Ed.)  |  75. 

«■  29  Car.  IL  c.  8,  |  7;  Moore  v.  Horsley.  156  lU.  88,  40  N.  B.  823;  Oallird 
V.  OaJlard,  Moore.  fl87;  Movan  v.  Hays,  1  Jobna.  Cb.  (N.  Z.)  339;  Sberiey  i. 
Sherley  (Ky.)  31  8.  W.  276;  Acker  v.  Priest  <lowa)  01  N.  W.  235. 

■*Steere  v.  Steere,  5  Johns.  Cb.  (K.  Y.)  1;  BarreU  t.  J<v.  16  Haas.  2S1: 
McCleUan  v.  McGleUan.  66  He.  500;  Dyer's  Appeal,  107  Pa.  St  446. 

■■  Whiting  T.  Gould,  2  Wis.  552;  Tbomton  v.  Taughan,  2  Scam.  (III.)  ZIB; 
Tmsteei  of  Schools  t.  Wrlgtat.  12  Dl.  432;  Woods  v.  DUle,  11  Oblo,  465. 
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it  is  provided  by  statute  that  trasts  must  be  created  and  declared  In 
writing."  When  a  trust  is  created  bj  will,  the  same  formalities  in 
the  execution  of  the  will  are  required  as  for  a  valid  devise  of  lands.*^ 
The  statute  of  frauds  applies  to  public  or  charitable  trusts  as  well 
as  to  private.*' 

The  person  creating  a  use  or  trust  is  called  the  'feoffor."  Any 
one  owning  land  who  has  capacity  to  make  a  contract  or  a  will  can 
create  a  tmst'*  For  instance,  a  state  *^  or  a  oori>oration,  if  the  lat- 
ter is  permitted  by  its  charter,  may  be  a  feoffor.*^  The  capacity  of 
married  women,  infants,  aliens,  etc,  to  create  trusts,  is  the  same  as 
their  capacity  to  deal  with  real  property.** 

Any  one  may  be  a  trustee  who  is  capable  of  taking  the  legal  title 
to  realty.**  The  United  States  and  the  states  may,  of  course,  be  trus- 
tees, although  they  cannot  be  sued,  without  their  consent,  for  the  en- 
forcement of  the  trust.**  Corporations  may  hold  lands  as  trustees, 
and  many  trust  companies  now  do  so.**^  A  married  woman  may  be 
a  trustee,  and  cannot  plead  her  incapacity  to  deal  with  the  title  to 

■•1  StinL  Am.  St  Law,  |  1710;  Whiting  v.  Gould*  2  Wis.  092;  Bibb  v. 
Hunter,  79  Ala.  351;  Dunn  v.  ZwUllng  (Iowa)  62  N.  W.  746.  But  see  Pinnock 
T.  Clough,  16  Vt.  508;  Jenkins  y.  Eldrldge,  8  Stoiy,  181,  Fed.  Cha.  No.  7,266; 
McGlellan  y.  McGleUan,  66  Me.  600. 

IT  1  Perry,  Trusts  (4tb  Ed.)  {§  00-94;  Tbayer  y.  WeUington,  9  Allen  (Maas.) 
28S. 

ssThay^  y.  Wellington,  9  Allen  (Mass.)  288. 

>•  1  Peny,  Trusts  (4th  Ed.)  I  28. 

••  Commissioners  of  Sinking  Fund  y.  Walker,  6  How.  (Miss.)  148;  Buchanan 
Y.  Hamilton,  5  Ves.  722. 

•1  Dana  y.  Bank,  5  Watts  &  S.  (Pa.)  223;  Barry  y.  Exchange  Co.,  1  Sandf . 
Cb.  (N.  Y.)  280;  Hopkins  v.  Turnpike  Co.,  4  Humph.  (Tenn.)  408;  State  y. 
President,  etc,  of  Bank  of  Maryland,  6  QUI  &  J.  (Md.)  206. 

«2  See  post,  p.  381. 

•s  Commissioners  of  Sinking  Fund  y.  Walker,  6  How.  (Miss.)  148;  1  Perry, 
Trusts  (4th  Ed.)  {  39. 

•«1  Perry,  Trusts  (4th  Ed.)  }  41;  McDonogh's  Ex'ra  y.  Murdock,  15  How. 
867;  Shoemaker  y.  Commissioners,  36  Ind.  175. 

••Trustees  of  Phillips  Academy  y.  King,  12  Mass.  646.  So  municipal  cor^ 
pontions  may  be  trustees.  Vidai  y.  Oirard's  Ez'rs,  2  How.  127,  187.  It  was 
formerly  held  that  a  corporation  could  not  be  a  trustee,  because  the  subpoena 
of  tlie  chancellor  operates  only  ui)on  the  conscience  of  the  trustee,  and  cor- 
porations were  said  to  haye  no  souls.    1  Perry,  Trusts  (4th  Ed.)  |  42. 
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land  when  a  trust  is  sought  to  be  enforced  agalnat  her.**  The  ap- 
pointment of  a  married  woman  as  tmstee,  however,  is  often  attended 
with  many  inconveuicnceB,  owing  to  her  limited  power  of  dealing 
wlih  property.  For  similar  reasons,  an  infant  cannot  act  eftect- 
ively  as  a  trastee,  though,  of  course,  a  trust  may  be  enforced  against 
him,  and  his  infancy  will  not  furnish  a  meuuij  of  defrauding  his  ben- 
eficiary." An  alien  may  act  as  a  trastee  in  jurisdiction  where  he 
is  permitted  to  hold  realty,  and  where  he  is  not  he  may  act  nntii  "of- 
fice found,"  upon  which  the  legal  title  would  escheat  to  the  state, 
but  would  still  be  held  for  the  benefit  of  the  cestui  que  trust**  A 
bankrupt  or  insolvent  person  may  be  a  trustee,"  and,  if  he  became 
such  before  his  insolvency,  an  assi^'nment  by  him  of  his  property  for 
the  benefit  of  creditors  would  not  carry  with  it  any  right  to  the  en- 
joyment of  the  properly,  unless  the  assignor  bad  also  some  bene- 
ficial interest  in  it."    A  feoffor  may  make  himself  a  trustee." 

Any  one  who  has  capacity  to  take  the  legal  title  to  lauds  may  be 
a  beneficiary.^* 

UCFUED  TBUSTa. 

168.  Implied  trusts  are  those  created  by  operation  of  law 
in  order  to  do  Justice  between  the  parties.  They 
are  either 

(a)  Besulting  trusts  (p.  266),  or 

(b)  OonatruotlTe  trusts  (p.  269). 

Some  of  the  cases  which  are  treated  as  trusts  are  not  propeily 
called  trusts.  They  are  such  only  because  the  person  wronged  is 
given  some  of  the  remedies  wtiich  a  cestui  qne  trust  has.**     As  to 


I 


t«  UvlDgatMi  V.  liTlusstoD,  2  JoluM.  Ch.  <N.  T.)  687;  Olsrlu  r.  Sszton,  1 
Hill.  Bq.  (S.  C}  60;  Ben;  v.  Norrli,  1  Duv,  (fS^,)  StXL 

)T  JeT<Hi  T.  Bust),  1  Vem.  342. 

••  1  Ferry,  TnuU  (4tli  Ed.)  |  S5. 

•>  Sbryock  v.  Wagconer.  28  Pa.  St  480. 

I*  Cari>e[ilet  ▼.  Maruell,  3  Bos.  &.  P.  40;  Elp  r.  Bank,  10  Johns.  (N.  TJ  6S| 
Oatarlo  Bank  v.  Mumford,  2  Barb.  Ch.  (N.  Y.)  596. 

11  Emeiy  T.  Ohase,  5  Me.  232;  Brewer  v.  Hardy,  22  Pick.  (Mass.)  S7«; 
Hayes  v.  Kerabow.  1  SaniU.  Cb.  (K.  Y.)  2SS. 

n  1  Perry,  Trusts  (4th  Ed.)  i  CO;  NellBOn  t.  La^ow,  12  How.  107. 

It  1  Perry,  Trusts  (Jth  Ed.)  I  lUU;  2  Pom.  Eq.  Jur.  (2d  Ed.)  |  10S8;  Oreeo- 
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the  division  of  implied  trusts  into  resulting  and  constructive,  a  good 
deal  of  confusion  exists;  and,  while  the  mere  matter  of  classifica- 
tion  may  not  be  attended  with  any  important  legal  consequences,  it 
iseems  well  to  make  the  distinction  clear,  and  treat  as  constructive 
trusts  only  those  into  which  an  element  of  fraud  enters.^* 

Trusts  created  by  operation  of  law,  as  already  stated,  are  not  ex- 
ecuted by  the  statute  of  uses,  nor  are  they  within  the  statute  of 
frauds;  fov.  ':\  the  nature  of  things,  they  must  be  established  by  ev- 
idence outside  of  the  instrument  by  which  the  legal  title  is  trans- 
ferrei** 

SAME— BESULTIKG  TBUSTa 

163.  Besultiiig  trusts  are  those  In  which  the  court  seeks 
to  carry  out  the  presumed  intention  of  the  parties. 
The  principal  classes  of  resultdnf^  trusts  are: 

(a)  Those  -where  the  grantor  disposes  of  only  the  legal 

title  (p.  266). 

(b)  Those  where  the  object  of  the  trust  fiedls  in  whole  or 

in  part  (p.  267). 
(0)  Those  where  the  conveyance  is  taken  in  the  name  of 
another  than   the   one   paying    the    cozuEdderation 
(p.  267), 

Ttie  ruling  element  in  a  resulting  trust  is  the  probable  intention 
of  the  parties.^*     In  eveiy  case  in  which  a  resulting  trust  arises, 

wood's  Appeal,  92  Pa.  St  181;  Lathrop  v.  Bampton,  81  CaL  17;  Hammond  t. 
Pennock,  61  N.  Y.  145;  Johnaon  v.  Johnson,  51  Ohio,  446,  88  N.  E.  61. 

T«  2  Pom.  Eq.  Jur.  (2d  Ed.)  §  1053;  Moore  y.  Crawford,  130  U.  S.  122,  0  Sup. 
a.  447;  Dewey  ▼.  Moyer,  72  N.  Y.  70;  Huxley  v.  Elce,  40  Mich.  78;  Kayser 
T.  Blauffham,  8  Colo.  232,  6  Pac.  803. 

TB  ELayser  y.  Maugham,  8  Colo.  232,  6  Pac.  803;  Bohm  y.  Bohm,  9  Colo.  100, 
10  Pac  790;  Kennedy  y.  Kennedy,  2  Ala.  571;  Connolly  y.  Keating,  102  Mich. 
1,  60  N.  W.  289;  Cooksey  y.  Biyan,  2  App.  D.  C.  557;  RozeU  y.  Vanflyckle,  11 
Wash.  79,  39  Pac.  270. 

Tc  2  Pom.  Bq.  Jur.  (2d  Ed.)  §  1031.  Ftaud  is  not  a  necessary  element  TbX- 
bott  y.  Barber,  11  Ind.  App.  1,  38  N.  B.  487.  And  see  Thompson  y.  Marl^, 
102  Mich.  476,  60  N.  W.  976. 
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there  is  the  transfer  of  the  legal  title  to  land  to  one  who  Ib  not  In- 
tended to  hold  the  beneflcial  Interest,  or  at  least  not  all  oi  it*' 
Leffol  TU2s  Only  C&tvoey^. 

In  the  flrat  class  of  resulting  trusts  mentioned  to  the  black-letter 
text,  there  is  a  transfer  of  the  legal  title  only,  without  an;  intention 
to  convey  the  beneficial  interest."  If  a  man  transfers  the  legal  title 
to  land  to  one  who  is  not  entitled  to  the  beneficial  interest,  tbe 
equitable  title  remains  in  the  grautor,  and  the  grantee  Is  a  mere 
trustee  for  him.'*  Such  cases  were  frequent  even  before  the  statnte 
of  uses,  and  were  called  "resulting  nsea."  ■•  The  reason  for  the  rule 
is  that  a  court  of  equity  will  not  presume  an  intention  to  convey  the 
beneflcial  interest  in  lands  to  a  stranger  without  any  consideration. 
If,  however,  there  is  any  consideration,*'  or  in  the  conveyance  the 
use  Is  declajred  to  be  to  the  grantee,  as  is  the  case  in  modem  convey- 
ances operating  under  the  statnte  of  uses,  the  beneflcial  interest 
Ijaeses  to  the  grantee."  A  use  is  held  to  result  only  in  cases  where 
the  fee  Is  conveyed  to  the  stranger.  If  any  less  estate  is  trans- 
ferred, the  presumption  that  the  grantor  did  not  Intend  to  benefit 
the  stranger  is  rebutted,  and  the  grantee  tates  the  beneficial  Inter- 
est.** 

"  Li07d  v.  Spinet,  2  Atk.  150;  1  V&vy,  TraaU  (4tli  Bd.)  1 126;  2  Pom.  Bq. 
Jur.  (2d  Ed.)  I  1031. 

>«  Hogan  T.  Strayhoni,  6&  N.  O.  2TB;  Palce  t.  Arcbblsht^  of  Conterbnry,  14 
Vea.  864;  Levet  v,  Needbam,  2  Yem.  ISS;  Co<Ae  v.  Dealt?,  22  Beev.  196. 

i>  I  Perry,  Tniats  (4Ui  Ed.)  |  IM;  Armatrong  v.  Wolaey,  2  Wlla.  IB.  And 
.ee  nurt  r.  WllBon,  28  CaL  632. 

•0  Farrlngton  y.  Bair,  36  N.  H.  86;  Pbllbrook  v.  Delano,  29  Me.  4ia 

■I  An  actual  cooBideratloD  will  prevent  a  trust  reeultlug.  Began  v.  Jaqueti, 
19  N.  J.  Eq.  123.  The  cooalde ration  need  not  be  expressed  In  tbe  Instrument 
of  conreTance.  Bank  of  U.  S.  v.  Housman,  6  Paige  (N.  T.)  020;  MUler  v. 
WUsoii,  13  Ohio,  108.  A  good  consideration  Is  BUfltclent  GrotT  v.  Bobrer, 
3S  Md.  827;  Sbarlngton  v.  Strotton,  1  Plow.  298.  Cf.  MUdmay'a  Cue,  1  Coke, 
ITS.  But  not  friendship.  Warde  t.  Tuddlngham,  2  Rolle,  Abr.  783,  pL  S. 
The  earlier  cases  hold  a  mere  nominal  consideration  sufficient  to  rebnt  tbe 
presumption.  Bariter  t.  Keete,  Freem.  249,  And  see  Sandea'  Case,  2  Bolle^ 
Abr.  791. 

•1  See  post,  p.  4€e,  and  cf.  DlUaye  v.  Qreenongb,  46  N.  1.  488;  SqtUre  t. 
Harder,  1  Paige  (N.  X.)  494;  JackaoD  ▼.  Cleveland,  U  Mlcb.  94.  Cf.  Blodgett 
T.  Hlldreth,  V3A  Slass,  484;  Stevenson  v.  Crapnel),  114  lU.  19,  28  N.  BL  87S) 
McKlnnej  v.  Buroa,  81  Qa.  299. 

■  ■  Sbortrldge  v.  Lamplngb,  2  Salk.  678;   Anon.,  Brooke,  SS. 
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ToSlm^  of  Olj^  qf  HrwU 

When  lands  are  conveyed  to  a  trustee,  and  the  trnst  falls  either 
in  whole  or  in  part,  because  of  illegality,  or  of  some  defect  in  the  in- 
stniment  declaring  it,  as  much  of  the  trust  as  fails  results  back  to 
the  grantor,  his  heirs,  or  residuary  devisee.**  The  result  is  the 
same  where  the  instrument  conveying  the  legal  title  shows  that  the 
grantee  is  to  hold  it  in  trust,  as,  for  instance,  by  the  use  of  the  words 
**in  trust,"  or  "upon  the  trusts  hereafter  to  be  declared,''  and  no 
trusts  are  declared,  or  trusts  are  declared  as  to  part  of  the  estate 
only.  In  such  case  the  grantor  holds  the  beneficial  interest  under . 
fte  trust  which  results.** 

Oonnderation  Paid  ly  Another. 

The  third  class  of  resulting  trusts  Is  where  the  purchase  price  is 
paid  by  one  person,  and  the  conveyance  taken  in  the  name  of  an- 
other. In  these  cases  equity  presumes  that  it  was  the  intention 
that  the  one  who  paid  the  money  should  hold  the  beneficial  estate.** 
In  order  that  this  presumption  may  arise,  however,  the  payment 
must  be  actually  made,*^  or  a  present  obligation  to  pay  incurred,  at 
the  time  of  the  conveyance,**  and  the  payment  must  be  made  as  a 

t«  Gumbert's  Appeal,  110  Pa.  St  486,  1  AtL  487;  Stevens  v.  Bly,  1  Dev.  Bq. 
(N.  C.)  493;  Hawley  v.  James,  6  Paige  (N.  Y.)  318;  RusseU  v.  Jackson,  10 
Hare,  204;  PUklngton  v.  Boughey,  12  Sim.  114;   WiUlams  v.  Goade,  10  Ves. 

5oa 

»  Stnrtevant  v.  Jaqnes,  14  AUen  (Mass.)  523;  Morlce  v.  Bishop  of  Durham, 
10  Ves.  521;   Dawson  y.  Glarke,  18  Yes.  247. 

••  Sayre  t.  Townsend,  15  Wend.  (N.  Y.)  647;  KendaU  y.  Mann,  11  AUen 
(Mass.)  15;  Latham  y.  Henderson,  47  lU.  185;  Mathis  y.  StuflQebeam,  D4  111. 
481;  Moss  y.  Moss,  95  lU.  449;  McLienan  y.  Bulllyan,  13  Iowa,  521;  Rogan 
T.  Walker,  1  Wla  527;  GoUins  y.  Gorson  (N.  J.  Gh.)  80  Atl.  862;  Gashe  y. 
Young  (Ohio  Snp.)  88  N.  B.  20;  Lee  y.  Patten,  34  Fla.  149,  15  South.  775; 
Hews  T.  Kenney,  43  Neb.  815,  62  N.  W.  204.  When  a  co-tenant  takes  the  le- 
gal title  to  the  whole  tract,  a  resulting  trust  arises.  Rogers  y.  Donnellan 
(Utah)  39  Pac.  494.  For  eyidence  held  Insufficient  to  establish  this  form  of 
trust,  see  Throckmorton  y.  Throckmorton  (Va.)  22  8.  B.  162. 

87  Bamet  y.  Dougherty,  32  Pa.  St  371;  Perkins  y.  Nichols,  11  Allen  (Mass.) 
542;  Alexander  y.  Tarns,  13  IlL  221;  Whiting  y.  Gould,  2  Wis.  552;  Sulliyan 
T.  McLenans,  2  Iowa,  442;  Howell  y.  Howell,  15  N.  J.  Eq.  75. 

••  Gilchrist  V.  Brown,  165  Pa.  Bt  275»  80  AtL  839;  Whaley  y.  Whaley,  71 
Ala.  16Sl 
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pnrchajM,  aud  oot  aa  a  loan.**  A  paTment  of  part  of  the  porchaae 
price  will  raise  a  resoltiDg  trust,  In  proportion  to  the  amonnt  paid.** 
Trusts  of  this  kind  often  arise  in  cases  of  Joint  pnrchase,  where  the 
litle  ia  taken  in  the  name  of  one  only.*'  These  resulting  trusts  are 
abolialiKd  bv  statute  in  several  states,  except  where  the  title  is  ta^en 
in  the  name  of  another  person  without  the  consent  of  the  perscm 
paying  the  pnrchase  fwlce.**  It  Is  provided  In  each  of  these  states, 
however,  that  these  trusts  may  be  enforced  in  favor  of  creditors  of 
the  one  paying  the  money.** 
Same— Deed  to   Wife  or  Child, 

Where  the  legal  title  is  taken  In  the  name  of  the  wife  or  a  chfld 
of  the  one  paying  the  purchase  price,  the  usual  presumption  does  not 
obtain,  and  no  trust  results;  for  it  is  considered  ttiat,  when  the  one 
advancing  the  money  takes  the  title  in  the  name  of  one  whom  he  Is 
under  a  legal  or  moral  obligation  to  support,  the  transaction  is  in- 
tended as  an  advancement  or  gift.**  Parol  evidence,  however,  is  ad- 
missible to  show  that  no  such  intention  existed,  and  in  this  way  to 
establish  a  resulting  trust;  **  and  the  transferee  may,  on  the  other 
hand,  introduce  evidence  to  show  that  an  advancement  waa  intend- 
ed." Here,  as  in  all  other  cases  where  a  tmst  is  songht  to  be  es- 
tablished by  parol  evidence,  the  proof  mast  be  clear.** 


»  Fr&ncefltowD  v.  Deerlns,  41  N.  H.  438.  Of.  UeOowan  t.  McOowaa,  14 
Gray  (Masa.)  119;  Cnmer  v.  Hooae,  S3  UL  503;  Ben?  v.  Wlcdman  <W.  Va.) 
20  8.  B.  817. 

*o  Smltb  V.  Smith.  86  IlL  18B;  Botaford  v.  Bdit,  2  Johns.  Ch.  (N.  T.)  406; 
Sayre  v.  Townsetid,  IS  Wend.  (N.  Y.)  647;  LAtbam  t.  Henderson,  47  nt.  185. 

•I  Robarts  v.  Haley,  6S  Cal.  387,  4  Fac.  885;  Paige  r.  Paige,  71  Iowa.  318, 
82  N.  W.  360.     And  see  caaes  In  the  last  iiot«. 

>■  1  Stim.  Am.  St  lAW,  f  1706;  Haaveo  v.  Hoaaa,  60  Minn.  318,  62  N.  W. 
110. 

til  Btlm.  Am.  St  Law,  |  170S.  Bnt  mm  McCahlU  v.  McOahill.  11  Misc. 
Rep.  258,  32  N.  T.  Snpp.  S36;  Gage  v.  Gage,  83  Hon,  382,  SI  N.  T.  Snpp.  906. 

**  Cartwrigbt  v.  Wise,  14  111.  417;  Qathrle  t.  Gardner,  19  Wend.  (N.  7.) 
414;  Selbold  v.  Cbrlstmaa,  79  Mo.  30a 

>«  Ontbrle  t.  Gardner,  19  Wend.  (N.  Y.)  414;  Jackson  t.  Matsdorf,  11  Jobna. 
(N.  T.)  91;  Persons  v.  Persons,  23  N.  J.  Eq.  ZOO;  Taylor  v.  Taylor,  4  Glim. 
CDL)  303;  Bntler  v.  Insuraace  Co.,  14  Ala.  777;  Dadley  V.  Boawortb,  10 
Humpb.  (Temi.)  8L 

"  Sldmoutb  r.  Sldmootb,  2  Bear.  459. 

**  Cartwrigbt  v.  Wise,  14  lU.  417;  OaJnia  v.  Coleborn,  104  Uass.  374. 
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SAME— CONSTRUCTIVE  TBUSTa 

164.  Where  the  title  to  real  property  is  acquired  by  frauds 
the  law  to  do  justice  treats  the  wrongdoer  as  a 
trustee  for  the  one  defirauded.  Trusts  so  established 
are  called  constructive. 

Constructive  trusts  are  raised  in  order  to  do  justice  between  the 
parties,  without  any  reference  to  the  probable  intention,  and  in  most 
cases  contrary  to  the  intention,  of  the  trustee.  Constructive  trusts, 
in  all  cases,  arise  out  of  fraud.**  Tlie  fraud,  however,  need  not  be 
actual,  but  may  be  implied, — such  as  fraud  which  is  presumed  from 
the  relation  of  the  parties."^  The  kinds  of  constructive  trusts 
which  may  arise  are  as  numerous  as  the  frauds  by  which  property 
may  be  obtained  Only  the  principal  types  of  such  trusts  which 
arise  in  relation  to  realty  can  be  mentioned.  Where  property  which 
is  held  in  trust  is  acquired  by  a  purchaser  who  has  notice  of  the 
tnist,^**  or  by  one  who  pays  no  consideration  for  the  transfer,  t« 
tranbi'eree  will  hold  the  property  subject  to  a  constructive  trust  in 
fayci*  of  the  one  beneficially  entitled. ^^^  This  same  result  obtains 
wnere  the  title  is  transferred  by  operation  of  law;  for  instance, 
when  it  descends  to  the  heirs  of  the  trustee.*®'  In  this  class  of  con- 
stnictive  trust  no  actual  fraud  is  necessary,  and  in  fact  it  might  be 
said  that  a  trust  already  existing  is  continued  against  the  transferee 

••  I  Perry*  Trusts  (4th  Ed.)  §  16a  See  Frlck  Go.  v.  Taylor,  94  Ga.  683,  21 
S.  E.  713;  Parris  v.  Parrls  (Ky.)  29  S.  W.  618;  Lawson  v.  Hunt,  168  IlL  232, 
38  N.  E.  629;  Goldsmith  v.  Goldsmith,  145  N.  Y.  313,  39  N.  E.  1067. 

100  See  Fetter,  Eq.  p.  142;  1  Perry,  Trusts  (4th  Ed.)  S  194;  Roggenkamp  v. 
Boggenkamp,  15  C.  G.  A.  600,  68  Fed.  605;  Cobb  v.  Trammell  (Tex.  Civ.  App.) 
80  S.  W.  482;  Halght  t.  Pearson,  11  Utah,  61,  89  Pac.  479.  But  see  Brown  y. 
Brown,  154  lU.  35,  39  N.  E.  963. 

i«i  Wormley  t.  Wormley,  8  Wheat  421;  Ollyer  y.  Piatt,  8  How.  883;  Cald- 
well T.  Carlngton's  Heirs,  9  Pet  86;  James  y.  Cowing,  17  Hun  (N.  Y.)  266; 
Ryan  y.  Doyle,  81  Iowa,  53;  Smith  y.  Walser.  49  Mo.  260;  Smith  y.  Jeffreys, 
(Miss.)  16  South.  877. 

102  Caldwell  t.  Carington's  Heirs,  9  Pet  86. 

io>  RandaU  y.  Phillips,  8  Mason,  878»  Fed.  Gas.  Na  11,665;  Gaines  y.  Grant's 
Leasee,  5  Bin.  (Pa.)  119. 
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of  the  property,  rather  than  that  a  new  one  is  created.***  Another 
daju  of  caaea  In  which  constmctiTe  tmstB  are  raised  is  where  a 
trustee  or  other  fiduclaiy  person  pnrchases  property  with  truat 
funds,  and  takes  the  title  in  his  own  name.  In  anch  case  he  holds 
the  property  so  purchased  in  tnist  for  the  one  entitled  to  the  money 
with  which  the  property  waa  purchased.'"*  Prom  the  principle 
that  a  trustee  will  not  be  permitted  to  make  any  profit  for  himaetf 
out  of  transactions  connected  with  the  trust  property,***  if  one  hold- 
ing a  fiduciary  position  renews  a  leaae  to  lands  held  hy  the  bene- 
ficiary the  renewal  will  operate  to  the  btmeflt  of  the  latter.  These 
cases  arise  principally  where  leases  arc  renewed  by  a  partner  or  by  a 
trustee.**'  Whenever  a  man  appropriates  another's  property,  or 
n'rongfully  converts  it  into  a  changed  form,  the  person  wronged  may 
Treat  the  other  as  holding  the  property  in  trust  for  him-  This  is  the 
case  where  an  agent  embezzles  money  and  invests  it  in  land.  Bo 
long  as  the  money  can  be  traced,  a  trust  may  he  established  in  favor 
of  the  one  defrauded.'**  Another  class  of  cases  where  constructive 
trusts  are  raised  is  where  the  trustee  acquires  the  trust  property  by 
a  purchase  at  his  own  sale  of  the  property,'**  or  by  purchase  or  gift 
from  the  cestui  que  trust."*  Where  a  transfer  of  jH-operty  is  pro- 
cured by  fraud  or  misrepresentations,  a  constructive  trust  is  said  to 
arise  ex  maleflcio.*"     An  instance  of  thia  is  where  a  devise  is  pro- 


ii>*  Osrdner  t.  Ogdeo,  22  N.  T.  827;  Swlnbonie  v.  Swinburne,  28  N.  Y.  56»; 
Hubbell  T.  Medbury,  53  N.  Y.  98;  BaldwlQ  v.  Allison,  4  Minn.  25  (GIL  ll>. 

101  Rice  T.  Rice,  106  111.  199;  Weaver  v.  Flsber,  110  lU.  146;  Murpby  t. 
Murphy.  80  Iowa,  740,  48  N.  W.  914;  Everly  v.  Harriron,  167  Pa.  8t  355.  SI 
Atl.  OaS;  Morgan  t.  FlBber,  82  Ya.  417;  Pillars  v.  McConnell,  141  Ind.  670.  40 
N.  E.  GS8:  Metket  T.  Smltb.  33  Kan.  60,  5  Pac.  394;  Thompaou  v.  Hartllne 
(Ala.)  16  South.  711. 

io«  1  Perry,  Trusta  (4tli  Bd.)  t  129. 

loi  FeatbentonhanKb  v.  Fenwlck,  17  Vee.  298;  Ex  parte  Uiace,  I  Bos.  Sc  P. 
378. 

IB!  Poote  V.  ColTlD,  3  Jobna  (N.  Y.)  216;  Oliver  v.  Piatt,  8  How.  833; 
Groucb  V.  Lumber  Co.  (Mtaa.)  16  Soutb.  ^6. 

10*  Sypber  v.  McHenry,  18  Iowa,  232;  Bnab  v.  Sbevman,  80  lU.  100.  CL 
Hawley  v.  Cramer,  4  Cow.  (N.  Y.)  717. 

I IV  Beriuneyer  v.  EellennaD,  32  Oblo  St  2SS;  Jobnaon  r.  Benoett,  89  Barb. 
(N.  Y.)  237;  Kern  v.  Cbalfaat,  7  Minn.  4S7  (OIL  899;  S  Pom.  Bq.  Jnr.  <2d 
Ed.)  i  KSS. 

Ill  Hoge  T.  Hoge,  1  Watta  (Pa.)  168. 
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cured  by  a  false  promise  to  hold  fhe  property  for  the  beneflt  of  an- 
other person.  The  conrts  will  enforce  such  a  promise  by  making 
the  devisee  a  trustee  of  the  property  for  such  person.***  Bo,  if  one 
parchases  property  upon  a  fraudulent  verbal  promise  to  hold  it  for 
another,  he  will  be  treated  as  trustee  for  such  person,  as  where  he 
claims  to  be  purchasing  for  the  mortgagor  at  a  foreclosure  sale.*** 

It  is  often  said  that  a  trust  arises  in  favor  of  creditors  where  there 
has  been  a  fraudulent  transfer  of  a  debtor's  property;  but  this  is  a 
misuse  of  the  term,  because  the  creditors  are  only  entitled  to  some 
of  the  remedies  given  against  a  trustee,  and  no  real  trust  in  fact  ex- 
ists.**^ The  same  objection  exists  to  treating  a  vendor  under  a 
contract  of  sale  as  a  trustee  for  the  vendee,  or  a  surviving  partner 
as  a  trustee  of  the  partnership  funds. 

IKCIDEKTS  OF  EQUITABLE  ESTATE& 

166.  A  trxustee  is  the  holder  of  the  legal  Ufle.  The  oestui 
que  trust  is  the  beneficial  owner. 

166.  The  rights  and  duties  of  trustee  and  cestui  que  trust 
depend,  in  each  case,  upon  the  nature  and  ternuB  of 
the  trust. 

Pew  general  principles  of  value  can  be  given  with  reference  to 
the  rights  and  duties  of  trustees  and  their  beneficiaries,  beyond  the 
fact  that  each  trust  contains  special  terms  and  provisions  which  af- 
fect the  rights  of  the  parties.  In  passive  trusts,  which  are  infre- 
quent from  the  fact  of  their  being  executed  by  the  statute  of  uses  in 
most  cases,  except  in  trusts  of  chattel  interests,**'  the  beneficiary  is 
entitled  to  the  possession  of  the  premises,  and  the  exercise  of  all 
rights  of  an  actual  owner.***  The  trustee  merely  holds  the  legal 
title  subject  to  the  rights  of  the  cestui  que  trust*  *^ 

lis  WlUiams  v.  Vreeland,  29  N.  J.  Eq.  417;  Dowd  v.*  Tucker,  41  Oonn.  197. 
And  see  Tmsteee  of  Amherst  CoUege  v.  Ritch,  10  Misc.  Rep.  608,  81  N.  Y, 
Supp.  886. 

ii»  Sheriff  V.  Neal,  6  Watts  (Pa.)  634;  Byan  v.  Dox,  84  N.  Y.  307;  Dennis  v. 
McCagg,  82  lU.  429;  Vanbever  y.  Vanbever  (Ey.)  80  &  W.  983. 

ii«  2  Pom.  Eq.  Jur.  (2d  Ed.)  S  1067. 

115  See  ante,  p.  266. 
.    lit  CampbeU  v.  Prestons,  22  Grat  (Va.)  896;  Harris  v.  McBlroy,  46  Pa.  St 

iiv  Stewart  v.  Ohadwick,  8  Iowa,  468;  Bowditch  v.  Andrew,  8  AJlen  (Mass.) 
B80;  Matthews  T.  McPherson,  66  N.  G.  189. 
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In  active  or  special  tmats,  on  the  other  hand,  It  ts  often  Decessaiy 
that  the  trustee  retain  the  possession  in  oi'der  that  he  may  perform 
the  duties  connected  with  the  carrying  ont  of  the  trust.""  The 
principal  cases  of  active  trusts  are  those  to  convey  the  lands  held  in 
trust  to  a  certain  person  or  persons,  to  sell  the  lands,  to  Invest  the 
trust  funds,  and  to  hold  the  property  and  receive  the  rents  and  profits 
for  the  benefit  of  the  cestuls  que  tmstent."* 

Interest  qf  the  Ihtstee. 

Trust  estates  are  generally  given  to  two  or  more  trustees  jointly. 
When  the  instrument  creating  the  trust  Is  obscure,  such  a  constrao* 
tioD  would  be  favored.'*'  Joint  truBteee,  however,  cannot  have  pa^ 
titlon.'"  A  trust  wUl  never  be  allowed  to  fail  for  want  of  a 
trustee,  for  the  court  will  appoint  one  to  carry  out  the  trust"*  The 
questions  relating  to  appointment  and  removal  of  trustees,  their 
duties,  etc.,  relate  more  properly  to  treatises  on  equity,  and  will  not 
be  considered  here.*" 

The  incidents  of  a  legal  estate  in  lands  attach  to  the  title  held  by 
a  trustee,'**  For  Instance,  he  may  sell  and  convey  "■  or  devise  It 
by  his  wiU.'**  In  New  York,  Uichigan,  and  some  other  states,  prop- 
erty  held  by  a  trustee  cannot  be  devised  by  him,  but  vests  in  the 

Z18;  Steveneon  r.  Lesley,  70  N.  T.  S12.     Retention  of  poBBesaloii  Itj  tbe  Knn- 
tor  does  not  Invalidate  tha  tmat     WUllama  v.  BTana,  IM  III.  9S,  38  N.  D. 


II*  Matthews  v.  McFberaon,  66  N.  C.  189;  Tonng  t.  Miles'  Ez'rs,  10  B.  Uou. 
(Ky.)  200;  Sbankland's  Appeal,  47  Pa.  St.  113;  Bamett'a  Appeal.  46  Pa.  St 
392;  McCoBker  v.  Brady.  1  Barb.  Cb.  (N.  T.)  329. 

II*  See  cases  last  cited,  and  Blake  v.  Bumbury,  1  Tea.  Jr.  614;  Tldd  r. 
Lister,  5  Madd.  420;   Stanley  v.  Colt,  S  WalL  110. 

it«  Saunders  v.  Schmaelzle,  40  Cal.  SS. 

"1  See  post,  p.  344.    Baldwin  v.  Humplirey,  44  N.  Y.  009. 

lit  Adams  v.  Adams,  21  WaU.  185;  Taiotfr  v.  COark,  S  Allm  (Hsm.)  fl6| 
Shepberd  v.  McEvers,  4  Johne.  Ch.  (N.  T.)  136. 

Ill  See  Fetter,  Eq.  p.  2G0;  1  Perry,  Trusts,  |  2K9;  2  Pom.  Eq.  Jor.  1 1008. 

ii«  DevlD  T.  Heodershott,  82  Iowa,  192;  1  Perry,  Trusts  (4tb  Ed.)  1 321. 

1*"  Sbortx  T.  Dnangst,  S  Watu  &  8.  (Pa.)  45;  Ttea  t.  Troutnian,  T  Ired.  (N. 
C.)  156. 

!■•  Aa  to  the  words  which.  In  a  general  devise,  will  carry  cBtates  of  wU^ 
the  testator  holds  the  legal  title  as  trustee,  see  Taylor  v.  Beubam,  D  How.  2S3; 
Jackson  v.  De  Lancjr,  18  Johns.  (N.  Y.)  037;  Mertttt  v.  Loan  Co.,  2  Bdw.  Oh. 
(N.  T.)  647;  Ballard  v.  Oarter,  0  Pick.  (Mass.)  112. 
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court**^  The  trustee's  estate  on  his  death  descends  the  same  as 
.  legal  estates  held  by  him."*  All  assignees  of  the  trustee's  title, 
howerer,  take  it  subject  to  the  rights  of  the  beneficiary,  if  they  have 
notice  of  the  trust,  ot  do  not  pay  a  valuable  consideration.^** 

The  trustee,  being  in  law  the  legal  owner,  must  bring  and  defend 
all  actions  affecting  the  legal  title."®  If  the  cestui  que  trust  is  in 
possession,  he  may  maintain  trespass."^  ' 

Whenever  the  legal  and  equitable  titles  are  united  in  the  same 
person,  there  is  a  merger,  if  the  estates  are  of  the  same  quantity.^*' 
No  mei^er  takes  place,  however,  if  it  is  contrary  to  the  intention  of 
the  parties,  or  would  work  a  wrong.*** 

Interest  of  the  Ceetm  Que  Trust. 

When  equitable  estates  were  introducedj  the  feudal  incidents  at- 
taching to  legal  titles  were  discarded,  and  with  them  the  restraints 
on  alienation  which  existed  at  common  law.***  Under  a  passive 
trust  the  beneficiary  is,  in  equity,  treated  as  an  absolute  owner."* 
Except  under  the  statutes  of  New  York  and  a  few  other  states,*  •• 
he  may  assign  his  equitable  interest,  and  compel  a  conveyance  bv 
the  trustees.**^    Bights  of  curtesy  and  dower  in  equitable  estates 

12T  1  Perry,  Tmsts  (4th  Ed.)  |  841. 

"•  ZabrlBkle  v.  Railroad  Co.,  88  N.  J.  Bq.  22. 

i2»  Cruger  y.  Jones,  18  Barb.  (N.  Y.)  468;  Lahens  t.  Dupasseur,  56  Barb.  (K. 
Y.)  266.    See  ante,  notes  101,  102. 

ISO  Mackey'B  Adm'r  v.  Coates,  70  Pa.  Bt  350;  Warland  v.  Ck>lwell«  10  R.  I. 
}^;  Steams  v.  Palmer,  10  Mete.  (Mass.)  82;  Second  Con^rregatlonal  Soc.  v. 
Waring,  24  Pick.  (Mass.)  800. 

Ill  Cox  y.  Walker,  26  Me.  504. 

iss  James  v.  Morey,  2  Cow.  (N.  Y.)  246;  Mason  y.  Mason's  Ex*ra,  2  Sandf. 
Cta.  (N.  Y.)  432;  Healey  y.  Alston,  25  Miss.  100;  Den  y.  Cooper,  25  N.  J.  Law, 
137.   But  see,  where  the  estates  are  not  equal,  Donalds  y.  Plumb,  8  Conn.  446. 

»8  Gardner  y.  Astor,  8  Johns.  Ch.  (N.  Y.)  58.  Star  y.  Ellis,  6  Johns.  Ch. 
(N.  Y.)  398;  Hunt  y.  Hunt,  14  Pick.  (Mass.)  874;  Lewis  T.  Starke,  10  Smedes 
k,  M.  (Miss.)  120. 

is«  Dig.  Hist  Real  Prop.  (4th  Ed.)  817. 

i«s  Bowditch  y.  Andrew,  8  Allen  (Mass.)  389. 

»« 1  Stim.  Am.  St  Law,  1 1720. 

iiT  Sherman  y.  Dodge,  28  Yt  26;  Waring's  Ex'r  t.  Waring,  10  B.  Mon. 
(Ey.)  331;  Winona  &  St  P.  R.  Co.  y.  St  Paul  &  S.  C.  R.  Co.,  26  Minn.  179,  2 
K.  W.  489.  Where  it  was  the  duty  of  the  trustee  to  conyey  ait  the  request  of 
his  cestui,  a  conyeyance  may  be  presumed,  in  order  to  giye  security  to  titles, 
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kare  MhtaOj  bees  eonddered.***  Under  a  ipedbl  v  aeOn  tnM.  the 

rf^ts  of  the  bemeficiaiy  ctoisut  priDcipaUj  fn  lus  {tower  to  compel 
die  trustee  to  perfmn  the  tmsL  EqnttaUe  ertatea  are  ml^ect  to 
fajmad  sf  the  owuer'a  dHrta,*"  tbon^  tUa  waa  mot  the  rale  at 
eommon  law.***  An  equitable  estate  niaj  be  lost  bj  dJMciain,  if 
oot  leoorered  within  Uie  time  prescribed  hj  the  statute  of  liiiuta- 
dms.***  PosaeasioD  by  tlie  trustee,  howerer,  la  regatded  as  the 
powearion  of  the  eeatoi  que  trust,  and  ao  is  oot  adTCta^  nnleaa  tlie 
tnistaa  repudiates  tlie  trust.*** 


OHABITABU  TBU8T8L 

167.  Gharitabla  bnuM  are  ihoaa  areated  for  tbe  benaOt  of 

the  pablio  at  larg^,  or  of  soma  portioii  of  it,  and 
ittniTiiin  banerolent,  religiona,  and  tAn nM^n wl  o1>- 
Jeota. 

168.  dbarltable  tmrti  dlfCar  from  private  tmata  prtaetpally 

in  that 

(a)  Leas  certainty  of  deacniption  in  designating  the  ob- 

ject and  benefldariea  is  required. 

(b)  A  gift  i^m  one  charity  to  another  may  be  -valid, 

thoogh  on  a  contingency  which  la  remote,  under 
the  role  against  perpetultlee. 

(0)  The  role  against  acctunolationB  probably  does  not 
apply  to  charitable  trusts. 

(d)  By  the  cy-pres  doctrine,  the  trust  ftinds  may  be  ap- 
plied to  some  other  object  than  the  one  designated 
by  the  creator  of  the  troat. 


&IU»iigb  tn  taet  n 


B  bos  %m  bees  ntftdft.    Moon  v.  iMCiaoa,  4  Wvai.  (N.  ZJ 


491. 


>■  Ante,  K>.  IT,  80. 
•  Ji^luon  T.  Walker,  4  Wftod.  (S.  T.)  182;  HntchtiiB  t.  Heywood,  S 


'  N.  H. 


t«»  Piatt  r.  CoH,  Freon.  Cb.  lS8i  Fortb  r.  Ehike  of  Nortt^  4  Usdd.  SOB. 

1*1  Ksnc  T.  Bloodfood,  T  Jobns.  Cb.  (N.  T.)  OOi  HnbbdJ  t.  Hcdbory.  BS  N. 
Y.  98;  HiUM7  t.  Tata,  S2  Fa.  8L  Sll;  Neel  t.  McSUhemiT,  69  Pa.  St.  800: 
RobertaoD  v.  Wood,  IS  Tex.  1. 

iti  Zacbailu  t.  ZachailM,  28  Fa.  St.  403;   S^monr  t.  Ftmt,  8  WalL  a08; 
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The  tennB  public  tnitrt'*  and  "charitable  tnist^  are  practically 
Bjnonjmons  in  their  use,  as  is  shown  by  the  following  definition: 
''A  charity,  in  a  legal  sense,  may  be  more  fuUy  defined  as  a  gift  to 
be  applied,  consistently  with  existing  laws,  for  the  benefit  of  an  in- 
definite number  of  person8,^-either  by  bringing  their  hearts  under 
the  influence  of  education  or  religion;  by  relieving  their  bodies  from 
disease,  suffering,  or  constraint;  by  assisting  them  to  establish* 
themselves  for  life;  or  by  erecting  or  maintaining  public  buildings 
or  works,  or  otherwise  lessening  the  burdens  of  government.''  *  The 
most  usual  objects  for  which  public  trusts  are  created  are  for  the 
founding  and  maintaining  of  schools  and  hospitals;  ^^*  the  establish- 
ment of  funds  and  homes  for  the  poor,  and  other  dependent  class- 
es;*** the  building  and  repair  of  churches;  and  the  propagation  of 
religious  doctrines  in  other  ways.**'  After  considerable  conflict  of 
ophdion,  it  has  been  decided  that  the  "statute  of  charitable  uses,"  **• 
80  called,  was  not  the  origin  of  charitable  tnists,  but  that  they  ex- 
isted prior  to  the  enactment  of  that  statute,  and  that  courts  of 
equity  hare  jurisdiction  over  them  eyen  in  states  where  that  statute 
has  not  been  recognized  nor  re-enacted.* *'' 

Public  trusts  are  created  in  the  same  way  as  private  trusts.*** 

Boone  v.  OMles,  10  Pet  177;  Oliver  v.  Piatt,  3  How.  333;  Davis  v.  Gobum, 
128  Mass.  377.  But  see  Halsey  v.  Tate,  52  Pa.  St  311;  Neel  v.  McElhenny,  60 
Pa.  St  300. 

*  Gray,  C.  J.,  in  Jackson  v.  Phmips,  14  Allen  (Maas.)  056. 

141  Tainter  v.  Clark,  5  AUen  (Mass.)  66;  Andrews  v.  Andrews,  110  lU.  223; 
Board  of  Education  y.  Bakewell,  122  111.  330,  10  N.  E.  378.  Or  a  library.  Cott- 
man  v.  Grace,  41  Hun  (N.  Y.)  345. 

144  Attorney  General  v.  Old  South  See.,  13  Allen  (Mass.)  474;  ShotweU  v. 
Mott  2  Sandf.  Ch.  (N.  Y.)  46;  Chambers  v.  St.  Louis,  29  Mo.  543. 

148  Andrews  v.  Andrews,  110  IlL  223;  Bridges  v.  Pleasants,  4  Ired.  Eq.  (N. 
C.)  26;  Attorney  General  v.  Wallace's  Devisees,  7  B.  Mon.  (Ky.)  611. 

iM  48  Bill.  c.  4. 

i«T  Vldal  V.  Girard,  2  How.  127;  Going  v.  Emeiy,  16  Pick.  (Mass.)  107;  Gil* 
man  v.  Hamilton,  16  111.  225.  But  see  Trustees  of  Pliiladelphla  Baptist  Ass'n 
T.  Hart* 8  Bz'rs,  4  Wheat  1. 

!«•  Olllfle  V.  WdJs,  130  Mass.  221.  They  are  not  executed  by  the  statute  of 
uses,  because  the  trustees  generally  have  actuaJ  duties  to  perform,  and  the 
heMAclarlei  are  uncertain.   Beckwith  v.  Rector,  etc*  60  Ga.  664. 
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Beiyiftciary  Ltd^finita. 

Oiaiitable  tnuto  differ  from  pitrate  fa-nsta,  In  Oie  flrst  ^ce.  In 
the  fact  that  thej  are  favored  h;  the  coarts  in  the  c<mstractioa  of 
instrnmeDts  creatiiig  them,  and  len  cotaint;  of  description  in  desig- 
nating the  porpose  of  the  trnst  and  the  persons  Intended  to 
be  benefited  is  permitted.***  This  must  Decessarflf  be  the  case,  for 
those  who  are  to  be  tlie  cestnis  qne  tmstent  are  generally  anknown, 
and  incapable  of  being  pointed  out  specifically;  "*  for  instance,  in  a 
trast  for  the  benefit  of  the  "poor"  <rf  a  certain  counfj.*** 
PerpettdtiM  and  AaixanuUUiuma. 

AlthOQgh  it  is  often  said  that  charitable  treats  are  not  within 
the  mle  against  perpetnlties,  this  is  tme,  however,  only  in  the  case 
tftated  in  the  black  letter.'"  The  subject  win  be  discussed  later. 
In  coQSidoing  petpetaities,'"  as  will  also  the  application  of  the 
rule  against  accumalatiooB."* 
Doatrin«  of  Cfy-Pres. 

There  is  some  confusion  as  to  the  real  meaning  of.  the  doctrine  of 
^-preB.  In  many  cases  notliing  more  is  meant  than  that  courts  are 
favorable  to  the  establishment  of  charitable  trusts,  and  will  con- 
Btme  instruments  creating  them  liberally  In  order  to  carry  oat  the 
Intention  of  the  one  creating  the  trust***  The  true  doctrine  <A  cy- 
pres, however,  is  that  when,  for  any  reason,  the  original  intention  of 
the  settlor  cannot  be  carried  oat,*'*  or  where,  under  the  proviaious 
of  the  trust,  foods  accrue  for  which  no  disposition  has  been  pro- 
rided,'*^  the  court  will  carry  out  the  Intention  of  the  testator  a» 
near  as  possible  (cy-pres};  that  is  to  say,  the  trust  funds  will  be  ad- 
ministered according  to  what  would  probably  have  been  the  intention 

i«>  Jackaoo  v.  PbUUtW,  14  Allan  (Mbm.)  538;  Bartlet  t.  Kln«,  12  Han.  fi36: 
Boltonstall  7.  Sanders,  11  AJlen  (Mam.)  446;   IiwIIb  t.  TniBtees,  3  Pat  96. 

It*  BuTke  r.  Boper,  79  Ala.  142;  Holland  v.  Alco<±,  108  N.  X.  31%  16  N.  E. 
80D. 

til  state  V.  Oerard,  2  Ired.  Eq.  (N.  a)  21jOl 

lEiUrey,  Ferp.  {  562;. 

i»>PoBt,  p.  S22. 

i»«Pc.Bt.p.  330. 

1"  2  Perry,  Truats  (4th  Bd.)  |  72T. 

IB*  Jackson  v.  Pbllllpa,  14  Allen  (Maaa.)  BSQ; 

'"  Attorney  GenemI  v.  Rector,  etc.,  P  Allen  (Maas.)  422;  Gla^ow  College 
r.  Attorney  General,  1  H.  L.  Caa.  SOO.     Cf.  Marah  v.  Renton.  99  Maaa.  132. 
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of  the  settlor  under  the  circumstances  then  existing.     An  example 

of  this  is  where  a  trust  was  created,  ha\ing  for  its  object  the 

creating  of  a  public  sentiment  that  would  lead  to  the  abolition  of 

negro  slayery.    After  slaveiy  was  abolished,  the  income  from  the 

trust  property  was  applied  to  the  education  of  the  freed  slaves,  as 

carrying  out  the  testator's  general  intention."* 

The  doctrine  of  cy-pres  is  recognized  in  the  federal  courts,***  and 

in  Massachusetts,**^  Kentucky,***  and  Rhode  Island.***    In  some 

states  it  is  recognized  in  a  modified  form,***  and  in  the  rest  the  doc 

trine  does  not  exist,***  except,  as  previously  mentioned,  the  term 

is  sometimes  appUed  to  the  favorable  rules  of  construction  which 

exist  in  the  case  of  charitable  trusts. 

• 

lit  Jackson  v.  PhUlips,  14  Allen  (Mass.)  539 

ii»  Trustees  of  Philadelphia  Baptist  Ass'n  y.  Hart's  Ex'rs,  4  Wheat  1;  Per- 
rin  ▼.  Carey,  24  How.  466.    Cf.  V^heeler  y.  Smith,  9  How.  66. 

i«o  Marsh  t.  Renton,  99  Maas.  182;  Attorney  General  y.  Rector,  etc..  9  Allen 
(Mass.)  422;  Jackaon  y.  Phillips,  14  Allen  (Mass.)  539. 

i«i  Moore's  Heirs  y.  Moore's  Deylsees,  4  Dana  (Ky.)  854;  Gass  y.  Wilhite, 
2  Dana  (Ky.)  170;  Curling's  Adm'rs  y.  Curling's  Heirs,  8  Dana  (Ky.)  3& 

!•«  Dert^  y.  Derhy,  4  R.  I.  414. 

!••  See  Second  Congregational  Soc.  y.  First  Congregational  Soc.,  14  N.  H. 
815;  Tappan  y.  Deblois,  46  Me.  122;  Howard  y.  Peace  Soc,  49  Me.  288;  Mc- 
Cord  T.  Ochiltree,  8  Blackf.  (Ind.)  15;  Beall  y.  Fox's  Bx'rs,  4  Ga.  404;  Cham- 
bers y.  St  LouiSy  29  Mo.  592;  Lepage  y.  McNamara,  5  Iowa,  124. 

!•«  Bascom  y.  Albertson,  84  N.  Y.  684;  White  y.  Howard,  46  N.  Y.  144; 
Methodist  Episcopal  Church  y.  Clark,  41  Mich.  780,  8  N.  W.  207;  Little  t. 
WHUdvd,  81  Minn.  178, 17  N.  W.  282;  Grimes'  Bx'rs  y.  Harmon,  85  Ind.  198. 
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ESTATES  AS  TO  TIME  OF  ENJOYMENT. 

169.  Estates  classifLed  with  reference  to  the  time  at  which 
the  owner  is  entitled  to  ei^oynient  in  possession  are 
either 

(a)  Present,  or 

(b)  Fntore. 

FUTUHE  ESTATES. 

160.  A  ftiture  estate  Is  one  -which  does  not  entitle  its  owner 

to  the  possession  of  the  land  until  some  time  in  the 
ftiture.  Future  estates,  according  to  the  source  to 
-which  they  are  to  be  referred,  are: 

(a)  Those  possible  at  common  law  (p.  279). 

(b)  Those  arising  under  the  statute  of  uses  (p.  298). 
(0)  Those  arising  under  the  statute  of  wills  (p.  800). 

The  estates  which  have  been  considered  so  far  have  been,  for  the 
most  part,  estates  which  entitle  their  owners  to  the  immediate  pos- 
session of  the  land  in  which  the  estate  exists;  that  is,  they  have 
been  present  estates.  However,  mention  has  been  made  inciden- 
tally, in  several  places,  of  future  estates,  or  estates  which  do  not 
entitle  their  owners  to  immediate  possession.  A  future  estate  is 
what  remains  of  a  fee  simple  after  some  present  estate  of  a  less 
quantity  has  been  carved  out  of  it.  It  is  the  difference  between  a 
fee  simple  and  a  fee  tally  or  a  fee  simple  and  a  life  estate,  etc.  When 
the  present  estate  comes  to  an  end,  the  future  estate  takes  effect 
in  possession,  and  becomes  a  present  estate^ 

FUTUOB  ESTATES  AT  OOMMOK  LAW. 

161.  The  ftiture  estates  or  interests  possible  under  the  oom- 

mon  law  are: 

(a)  Reversions  (p.  280). 

(b)  Possibilities  of  reverter  (p.  281). 
(0)  Bemainders  (p.  282). 
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SUES— BEVEBSIOirs. 

169.  A  reversion  la  the  estate  which  remains  In  an  owner 
after  he  has  granted  away  part  of  his  estate.  The 
estate  granted  la  csalled  the  particmlar  estate.  There 
may  he  a  reversion  after  any  estate  except  a  fee. 

"An  estate  In  reversion  is  the  residue  of  an  estate  left  in  the 
j;raDtor  to  commence  in  possession  after  the  determination  of  some 
particnlar  estate  granted  out  by  him." '  A  reversion  can  be  creat- 
ed out  of  any  estate  except  an  estate  at  will  or  at  snfferanoe.  Out 
of  the  latter  estates  there  can  be  no  reversion,  becaase  in  creat- 
ing a  rerersion  the  grant  of  a  particular  estate  is  necessary,  and 
tio  alienation  Is  possible  of  the  whole  or  of  part  of  an  estate  at  will 
or  at  sufferance.*  Any  number  of  particular  estates  may  be  creat* 
ed  by  one  owning  a  fee-simple,  and  still  a  reversion  may  remain, 
80  long  as  the  fee  itself  is  not  disposed  of.  For  example,  the  owner 
of  a  fee  may  grant  a  fee  tail,  and  on  failure  of  the  specified  heirs 
the  estate  will  revert  to  the  grantor  or  his  heirs.  So  oat  of  a  fee 
tail  a  life  estate  might  be  granted,  and  there  would  be  a  rever- 
sion, or  out  of  a  life  estate  there  might  be  a  reversion  after  an 
estate  for  years.  The  owner  of  an  estate  for  years  may  grant  to 
another  a  term  for  a  shorter  time  than  his  own,  and  the  balance 
may  revert  to  him;  bat,  if  he  grants  an  estate  of  as  long  duration 
as  his  own,  It  will  be  an  assignment,  and  there  will  be  nothing 
to  revert*  Reversions  may  exist,  also,  after  estates  created  by 
operation  of  law;  for  instance,  after  an  estate  of  dower.*  80,  too, 
there  are  reversionary  Interests  In  equitable  estates,  as  where  there 
is  a  resulting  trust  to  the  grantor  after  sn  equitable  life  estate  la 
another  person.*  In  each  case  the  estate  which  precedes  the  re- 
version is  called  a  partionlar  estate 

>3  BL  Oomin.  in. 

■  B«e  ante.  pp.  ICT,  lei. 

■  Bm  snts,  p.  U8.  And  sas,  ss  to  r«T«rsl(iBS  gtaiaaltr,  Oook  t.  TTsmmnail. 
4  Mason,  467,  r«d.  CM.  No.  8,lfi9;  State  r.  Brown.  27  N.  J.  Law.  U;  Me- 
Eelwar  T,  Sermonr,  2B  M.  J.  Caw,  S21. 

*  Bm  anta,  p.  102. 

■  Lorlnc  T.  BUot.  16  Qnj  (MaM.)  U8;  Read  v.  Stedmaa.  26  Bear.  400. 
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The  nature  of  a  reversion  after  an  estate  less  than  a  freehold  has 
already  been  considered,  and  in  that  connection  the  right  of  a  re- 
rersioner  to  rents,  and  the  rights  and  liabilities  of  the  parties  on 
covenants  contained  in  the  lease,  have  been  treated  of.*  The  rights 
of  reversioners  will  be  considered  in  connection  with  the  incidents 
of  fntnre  estates  in  general.''  When  both  the  particular  estate  and 
the  reversion  are  united  in  the  same  person,  they  will  merge.^  This 
is  true  whether  the  estates  are  freehold  or  leasehold.*  And,  if  the 
latter,  a  particular  estate  consisting  of  a  longer  term  of  years  will 
merge  in  a  shorter  reversion,  and  the  former  estate  will  be  de- 
stroyed, leaving  only  the  shorter  term.**  Disseisin  of  the  tenant  of 
the  particular  estate  does  not  affect  the  reversioner,  because  he  has 
no  immediate  right  of  entry.  And  the  statute  of  limitation  under 
such  disseisin  does  not  begin  to  run  before  the  time  at  which  the 
reversioiier  becomes  entitled  to  the  possession.^^ 

8AH1S— POSSIBILITIES  OF  BEVEBTER. 

168.  After  a  fee  on  condition  or  on  limitation,  the  interest 
remaining  in  the  grantor  is  called  a  possibility  of 
reverter. 

As  has  been  stated,  a  reversion  may  exist  after  any  particular 
estate  less  than  a  fee.  Where  a  fee  is  granted,  and  a  right  of  en- 
try reserved  for  the  breach  of  a  condition,  no  reversion  exists. 
There  is  only  what  is  called  a  possibility  of  reverter.^*  The  same 
was  true  of  a  fee  conditional  at  common  law  before  the  statute  de 
donisy  though  there  was  a  possibility  that  the  estate  might  revert 
to  the  grantor  for  the  failure  of  heirs  of  the  body  of  the  grantee; 
yet,  this  possibility  not  being  an  estate,  there  was  no  reversion, 

•  Ante,  p.  184. 
V  Post,  p.  902. 

■  2  Washb.  Real  Prop.  (6th  Bd.)  SOS. 

•  See  Bdartin  v.  Tobin*  128  Mass.  85. 

!•  Hughes  V.  Bobotham,  Oro.  Ells.  802;  Stephens  v.  Bridges,  S  Madd.  08. 
ii  Jackson  v.  Schoomiiaker»  4  Johna  (N.  Y.)  890. 

IS  Slegel  V.  Lauer,  148  Pa.  St  286,  28  AtL  996;  NlcoU  v.  RaUroad  Oo.,  12 
M.  Y.  121. 
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but  only  a  possibility  of  reverter.**  In  snch  case,  however,  after 
the  statute  de  donis  had  changed  the  fee  conditional  into  an  es- 
tate tail,  there  was  a  reversion.**  A  possibility  of  reverter  may  be 
transferred.**  **In  Gray's  rule  against  perpetuities,**  it  is  contend- 
ed that  since  quia  emptores,  abolishing  tenure  between  feoffor  and 
feoffee  on  a  grant  of  the  fee  simple,  possibilities  of  reverter  are  not 
valid  interests  in  land,  and  that  by  virtue  of  that  statute  base  fees 
have  ceased  to  exist.  But  in  the  United  States  base  fees  are  not 
considered  as  dependent  on  the  existence  of  tenure,  and  are  still 
recognised  as  valid  estates,  as  Prof.  Oray  concedes  and  laments. 


99* 


8AMS— BBMAIia)EB& 

164.  A  remainder  is  an  estate  depending:  on  a  preceding 
particalar  estate,  created  by  the  same  instrument, 
and  limited  to  arise  on  the  termination  of  the  pre- 
ceding: estate,  but  not  In  derogation  of  it. 

166.  Bemainders  are  either 

(a)  Vested  (p.  288),  or 

(b)  Contingent  (p.  289). 

it  will  be  seen  from  the  above  definition  of  a  remainder  that 
it  differs  from  a  reversion  principally  in  that  the  residue  of  the 
estate  remaining  after  the  particular  estate  in  the  case  of  a  rever- 
sion goes  back  to  the  grantor  or  his  heirs,  but  in  a  remainder  this 
residue  is  limited  over  to  a  third  person.^^  Bemainders  are  always 
created  by  express  limitation,  and  can  never  arise  by  operation  of 
law.^*    A  remainder  must  always  be  created  by  the  same  instru- 


is  See  ante,  p.  4B. 

i«  2  Washb.  Real  Prop.  (5th  B<L)  SQL 

IB  Slegel  V.  Lauer,  148  Pa.  St.  236,  23  AtL  006;  Beheeti  t.  Fitiwater,  6 
Pa.  St  126.    Contra,  NicoU  y.  Railroad  Co.,  12  N.  Y.  126. 

i«  Sections  31-42. 

^Graves,  Real  Prop.  185,  citing  Boiling  t.  Mayor,  etc.  of  Petersburf,  8  Ldsb 
(Va.)  220;  Leonard  v.  Bnrr,  18  N.  Y.  06. 

IT  Bootb  y.  Terrell,  16  Oa.  20;  Pbelps  y.  Phelps,  17  Md.  12a 

IS  See  Dennett  y.  Dennett,  40  N.  H.  406.  As  to  the  difference  between  pnr- 
chase  and  descent,  see  post,  p.  300. 
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» 

ment  as  the  particnlar  estate  which  precedes  it.^*  This  is,  in  ef- 
fect, an  assignment  of  the  reversion  at  the  time  of  the  creation  of 
the  particular  estate.  But,  if  the  reversion  is  assigned  at  a  sub- 
sequent time,  it  i^  still  called  a  reversion,  and  not  a  remainder.  A 
remainder  must  always  be  so  limited  as  to  take  effect  at  once  on 
the  termination  of  the  particular  estate  on  which  it  depends.** 
But  it  is  held  that  a  child  in  ventre  sa  mere  at  the  termination 
of  the  preceding  estate  is  capable  of  taking  a  remainder  which  vests 
then.**  The  rule  that  remainders  must  take  effect  immediately  on 
the  termination  of  the  preceding  estate  has  been  changed  in  some 
states,  by  statute.*"  A  remainder  must  not  take  effect  in  deroga- 
tion of  the  particular  estate  on  which  it  depends;  that  is,  the  vest- 
ing of  the  remainder  must  not  cut  short  the  preceding  estate.** 
Such  a  limitation  can  take  effect  only  as  a  shifting  use  or  a  shift- 
ing devise.**  There  may,  however,  be  a  remainder  after  an  estate 
on  limitation.**  That  is,  when  an  estate  is  given  to  determine  ab- 
solutely on  the  happening  of  an  event,  a  valid  remainder  may  be 
limited  to  begin  on  the  termination  of  that  estate.  For  example, 
an  estate  may  be  given  to  A.  and  his  heirs  until  B.  returns  from 
Rome,  and  then  the  remainder  given  to  C.  This  would  be  valid, 
since  the  remainder  does  not  cut  short  the  prior  estate.  But  if 
the  limitation  was  to  A.  and  his  heirs,  but,  if  B.  returns  from  Rome, 
then  to  C,  the  estate  could  not  take  effect  as  a  remainder.  The 
preceding  estate,  being  one  on  condition,  is  cut  short  by  the  event 
on  which  it  is  attempted  to  cause  the  remainder  to  vest*^  A  re- 
mainder may  be  created  out  of  an  equitable  estate.**  Any  estate 
as  to  quantity  may  be  created  in  remainder;  that  is,  a  fee,  fee  tail, 

1*2  Washb.  Real  Prop. 

>•  Hennessy  v.  Patterson,  80  N.  T.  91;  Doe  v.  Oonsidlne,  6  WaU.  458,  474. 

*i  See  Burdet  v.  Hopegood,  1  P.  Wms.  488. 

ss  1  Stlm.  Am.  St  Law.  §1  1421,  142a 

>•  2  Waahb.  Real  Prop.  (6th  Ed.)  601.  In  New  York,  Michigan,  and  some 
other  states  contingent  remainders  are  not  bad  because  they  may  defeat 
the  preceding  estate.  1  Stlm.  Am.  St  Law,  |  1426  a  And  me  OUlesple  v. 
^Ulson,  115  N.  O.  642,  20  8.  B.  627. 

s«See  post  PP.  299,  800. 

«»  See  ante,  p.  177. 

tT  See  Proprietors  of  Church  In  Brattle  Square  v.  Grant,  8  Gray  (Mass.)  142. 

t«  Scofleld  V.  Alcott  120  lU.  362,  11  N.  Q.  351. 
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life  estate,  etc,  miff  be  created  to  take  effect  in  fntoro  aa  re- 
mainders.   In  limiting  snch  estates  the  tecbuical  words  to  be  ased 
are  the  Bame  as  when  creating  estates  in  possession.** 
TTu  Pariiaular  Aetata. 

As  already  seen,  there  can  he  no  remainder  without  a  preceding 
particular  estate;  that  is,  a  remainder  cannot  be  limited  after  an 
estate  reserved  to  the  grantor.  The  particular  estate  mnst  he  a 
freehold."  And  the  particular  estate  which  is  required  to  support  a 
remainder  cannot  he  created  h;  operation  of  law.  For  instance,  an 
heir,  in  assigning  dower,  cannot  limit  a  remainder  to  begin  on  the 
termination  of  the  widow's  life  estate."  As  a  general  rule,  there 
can  he  no  remainder  where  there  can  be  no  reversion,**  though 
there  ma;  be  a  reversion  where  there  can  he  no  remainder.  So 
there  can  be  no  remainder  after  a  fee,  except  in  a  tew  states  where 
the  rale  has  been  changed  b;  statute,**  nor  after  a  qualified  fee: " 
bat,  as  already  stated,  there  ma;  be  one  after  a  fee  tail.**  If  the 
particular  estate  on  which  a  r^nainder  depends  never  takes  effect, 
as  where  the  tenant  of  the  first  estate  refuses  or  is  not  qualified 
to  take,  the  remainder,  if  vested,  takes  effect  at  once.  This  is 
called  acceleration  of  remainders." 
I'i-eehold  in  I'utwv. 

At  common  law  there  was  a  rule  that  do  limitation  of  an  estate 
was  valid  which  would  put  the  freehold  In  abeyance;  w,  as  it  was 
otherwise  expressed,  a  freehold  could  not  be  created  to  oommence 
in  futura**  This  is  but  another  form  of  the  rule  that  the  pai^ 
tlcular  estate  which  precedes  and  sni^rts  a  remainder  must  be  a 

■*  Pbelpi  V.  Phelps,  17  Md.  120,  184;  Nelflon  v.  Rawell,  US  N.  T.  1S7,  SI 
N.  B.  1008;  Uvlagston  v.  Qreene,  BZ  N.  T.  118;  Jones  t.  Swearlngea,  43 
B.  O.  OS,  IB  S.  B.  MT;   Doren  t.  OUlnm,  US  Ind.  184,  BS  N.  HL  1101. 

■■  See  ante,  p.  84. 

*i  Cook  T.  H&mmoDd,  4  HasoD,  497,  Fed.  Gas.  No.  8,U&. 

*•  B«e  2  Waalib.  R«al  Prop.  (Btb  Ed.)  SSO. 

*■  1  Stim.  Am.  St.  Law,  |  lffi4d. 

•«  Proprl«ton  of  Chnreb  In  Brattle  Bqoan  t.  Omnt,  8  Onj  <Hasi.)  141 

■*  Driver  r.  Bdgsr,  1  Oomp.  STd. 

••  Dsnna  v.  Orump,  6  B.  Mon.  {Kj.)  SUB;  Macknef  ■  Bx'n  t,  Mscknat,  l4 
N.  J.  Bq.  277;  Teaton  T.  Botwrts,  28  N.  H.  4001  But  saa  Blatchford  v.  New- 
benr,  9B  m.  11. 

It  Buckler  v.  Hardj,  Oro.  Ella.  680. 
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freehold.  This  was  dne  to  the  technical  doctrine  that  there  must 
always  be  some  one  seised  of  the  inheritance.*"  This  rule  did  not 
apply,  as  has  been  seen,**  to  the  creation  of  chattel  interests,  be- 
cause for  them  no  seisin  was  required,  the  only  thing  transferred  to 
the  tenant  being  the  possession.  And  there  is  the  further  reason 
that  a  leasehold  to  begin  in  the  future  is  a  contract  to  create  an 
estate  for  years,  which  is  executed  by  the  lessee  taking  possession. 
It  was  possible,  however,  at  common  law,  to  create  reversions  and 
remainders,  because,  though  they  were  future  estates,  their  crea- 
tion did  not  place  the  freehold  in  abeyance,  the  tenant  of  the  par- 
ticular estate  having  the  seisin  of  a  freehold.  Remainders  cannot 
be  created  to  begin  in  futuro.^*  By  statute,  in  many  states,  free- 
holds may  now  be  limited  to  commence  in  future,  with  or  without 
a  preceding  estate,^^  and  freeholds  in  futuro  may  be  created  by 
conveyances  not  operating  at  common  law;  that  is,  by  conveyances 
operating  under  the  statute  of  uses  or  the  statute  of  wills.  These 
are  springing  and  shifting  uses  and  executory  devises.  They  take 
effect  without  a  particular  estate  to  support  them  or  in  derogation 
of  such  an  estate.  Remainders  cannot  be  valid  in  either  of  these 
cases.  Limitations  of  future  estates  must  not  be  good  as  remain- 
ders, or  they  will  be  so  construed.*  If  a  limitation  takes  effect  as 
a  remainder,  it  cannot  subsequently  operate  as  a  springing  or  shift- 
ing use  or  an  executory  devise  when  it  has  failed  as  a  remainder.! 

But  a  limitation  in  a  will  which  would  be  good  as  a  remainder  at 
the  time  the  will  was  executed,  but,  on  account  of  an  event  occurring 
before  the  death  of  the  testator,  becomes  impossible  as  a  remainder, 
may  take  effect  as  an  executory  devise.^    But  an  estate  which  has 

••  See  ante,  p.  82. 

••  See  ante*  p.  IBS. 

«o  Doe  V.  Gonsidlne,  6  WaU.  468^  474;  Brown  v.  Lawrence,  8  Oush.  (Mass.) 
800,  898:  Wffltee  v.  Lion,  2  Ck>w.  (N.  Y.)  888. 

41 1  Stlm.  Am.  St.  Law,  §  1421. 

^Sawley  v.  Northampton,  8  Mass.  8;  Parker  v.  Parker,  6  Mete.  (Mass.) 
184;  Stehman  v.  St^hman,  1  Watts  (Pa.)  466;  Manderson  v.  Lukens,  23  Pa. 
St  81;  Doe  v.  Selby,  2  Bam.  &  O.  926;  Hasker  v.  Sutton,  1  Bing.  600. 

tMandenon  v.  LfUkens,  28  Pa.  St  81;  Orozier  v.  Bray,  89  Hun,  121;  Doe 
V.  Howell,  10  Bam.  ft  C.  191;  Purefoy  v.  Rogers,  2  Saund.  880.  But  see 
Doe  T.  Boach,  6  Maule  &  S.  482. 

tHopkins  V.  Hopkins,  Gas.  t  Talh.  44;  Doe  v.  Howell,  10  Bam.  ft  0.  191. 
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ezecntoty  devise 
Hmt  becomes 


become  opentfre  mm  ^ringiiig  <v  ahifthig 
wfll  be  tomed  Into  a  remainder  at  an j 
poaeible.*^ 


166.  SUCCESSIVE  KEIEAIHDEBS — One  remainder  may 
be  limited  to  take  eflbct  after  another,  until  the  fee 
ia  exhaoated.  Such  limitationa  are  called  aoccee- 
aive  remaindera. 

One  r^nainder  maj  be  limited  to  talce  effect  aft^  another,  and 
0O  on  nntil  tlie  fee  is  exhansted.**  For  example,  there  may  be  ed 
estate  given  to  A.  for  life,  with  remainder  to  B.  for  life,  with  i  e 
mainder  to  C.  for  life;  and,  if  no  further  dispoeatiiHi  of  the  estate 
was  made  on  the  death  of  C,  the  estate  would  revert  to  the  gran- 
tor or  his  heirs.  These  snooessiye  remainders  must,  like  other  re- 
mainders, take  effect  immediatdj  after  each  other.^* 


167.  GROSS  T^TgM-AMiyMiicKfi — Bemainders  after  two  or 
more  i>articular  eatatea  -which  all  ^  over  to  the 
laat  survivor  of  the  jMurticiilar  tenants  are  called 
croaa  remaindera. 

Where  two  or  more  hare  pardcnlar  estates,  the  remainders  of 
which  are  so  limited  that  on  the  death  of  any  one  his  share  goes 
over  to  the  others,  and  so  on  nntil  all  the  shares  are  vested  in  the 
last  survivor,**  the  estates  which  are  limited  oyer  in  this  way  are 

••Thompson  t.  Hoop,  6  Ohio  St.  480;  WeUs  v.  Rltter,  8  Whart.  (Pa.)  20a 
At  common  law,  future  estates  cannot  be  created  ont  of  chattel  interests. 
A  life  estate  and  a  remainder  cannot  be  limited  ont  of  a  term  of  years, 
though  the  duration  of  the  term  be  greater  than  the  possible  duration  of 
the  life  of  the  first  taker.  Maulding  t.  Scott,  18  Ark.  88;  Merrill  v.  Emery, 
10  Pick.  (Mass.)  007.  But  such  limitations  may  be  made  either  as  future 
uses  or  executory  devises.  Smith  y.  Bell,  6  Pet  68;  GiUespie  y.  MiUer»  5 
Johns.  Ch.  (N.  Y.)  21;  Maulding  r.  Scott,  18  Ark.  88;  Wright  v.  Gartwright 
1  Burrows,  282;   Lampet's  Case,  10  Coke,  40. 

«9  2  Washb.  Real  Prop.  (5th  Ed.)  589. 

«•  Whitcomb  y.  Taylor,  122  Mass.  248. 

««  Hawley  v.  Northampton,  8  Mass.  3;  Seabrook  v.  Mlkell,  1  Cbeves  (S. 
C)  80.    But  see,  for  cases  where  the  whole  does  not  go  to  the  last  survivor, 
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called  cross  remainders.  The  term  applies  only  to  the  limitation 
over  after  the  particnlar  estates^  and  not  to  those  estates  them- 
selTes.  The  limitation  may  be  either  by  deed  *•  or  by  will.**  Those 
in  whom  cross  remainders  are  vested  in  some  respects  resemble 
joint  tenants.*^ 

168.  ALTEBNATE  REM  A  TNDBBS— When  remainders  are 
so  limited  after  a  particular  estate  that  only  one  of 
them  can  ever  take  effect  they  are  called  alternate 
remainders. 

Two  or  more  remainders  in  fee  may  be  so  limited  that  one  of 
them  only  can  take  effect.  For  example,  land  may  be  given  to  A. 
for  life,  and,  if  he  have  issue  male,  then  to  snch  issue  male  and 
his  heirs  forever,  but,  if  he  die  without  issue  male,  then  to  B.  and 
his  heirs  forever.^'  In  this  case  only  one  remainder  could  take 
effect,  and  the  other  would  be  absolutely  void;  or,  in  other  words, 
an  alternate  remainder  in  fee  can  be  limited  to  take  effect  in  place 
of  another,  but  not  subsequently  to  it,  for  there  can  be  no  remain- 
der after  a  fee.^*  Limitations  of  this  character  are  called  alternate 
remainders  in  fee,  substitutional  fees,  and  fees  with  a  double  as- 
pect*^ 

McGee  v.  Hall,  26  8.  a  179,  1  S.  E.  711;  Reynolds  v.  Crispin  (Pa.  Sup.)  11 
AtL  236. 

«•  Bohon  V.  Bohon,  78  Ky.  406.  But  tbey  will  not  be  raised  In  a  deed  by 
impUcation.    Doe  v.  Worsley,  1  East,  416;  Doe  v.  Dorvell,  5  Term  R.  518. 

«•  Atherton  v.  Pye,  4  Term  R.  710.  Cf .  Doe  v.  Ckwper,  1  East,  229.  In 
a  win  they  may  arise  by  impUcation.  Watson  v.  Foxon,  2  East,  86;  Doe 
T.  Webb,  1  Tannt  284;  Ashley  y.  Ashley,  6  Sim.  858. 

«T  See  post,  p.  333.  But  it  is  not  necessary  that  the  four  unities  which 
are  required  for  joint  tenants  be  present  in  the  ease  of  cross  remainders. 

«*TerreU  t.  Reeves,  103  Ala.  264,  16  South.  54;  Loddington  t.  Kime,  1 
Salk.  224;  Goodright  t.  Dunham,  Doug.  264;  Smith  y.  Horlock,  7  Taunt  129. 

«•  See  Demm  t.  Beid,  71  Md.  176,  17  AtL  1014;  Taylor  y.  Taylor,  63  Pa. 
St  481;  Beckley  y.  Lefflngwell,  67  Oonn.  168,  17  AtL  766;  Bank  y.  Ballard's 
Assignee,  83  Ky.  481. 

••  ass  ^ratesidss  t.  Coop«r»  116  N.  a  670,  20  &  BL  296. 
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168.  VXSTED  "PTinirATMHieTm — a  vested  remaiTider  Is  one 
where  neither  the  right  to  the  estate  nor  the  person 
entitled  Is  nncertain.  The  only  nncertain^  is  as 
to  the  enjoyment. 

It  will  be  aeen  from  this  deflaitloa  that  In  a  vested  remainder 
onl7  the  posseesioa  is  postponed;  that  is,  a  vested  remainder  is  a 
present  right  to  the  fntore  eojojinent  of  an  estate,  and  nill  vest 
In  possession  as  soon  as  the  particnlar  estate  determines.**  Ho 
amoont  of  nncertainty  as  to  enjojment  makes  a  remaindv  contin- 
gent. For  Instance,  a  vested  remainder  maj  be  given  to  A.  for 
life,  to  take  ^ect  after  an  estate  tail  in  B.  In  this  case,  if  A.  is 
a  person  in  being,  the  remainder  is  vested,  althcnigh  be  will  prob- 
ably never  enjoy  bis  estate.**  In  doabtfnl  cases  remainders  are 
constmed  as  vested,  rather  than  as  contingent**  A  contingent 
remainder  becomes  vested  upon  tbe  happening  of  the  event  which 
makes  it  contingent,  and  ia  then  in  all  respects  like  otlm  vetted 
remainders.** 
Rmuiindera  to  a  CSam, 

Where  a  remainder  is  given  to  a  olass  of  persons,  as  "to  the  children 
of  A.,"  as  Bocm  as  A.  has  children  tbe  remainder  becomes  veried ;  bat, 
If  other  children  are  bora  before  the  particular  estate  determines,  it 
will  open  to  admit  them.**     A  conveyance  by  the  children  in  whom 


■1  OrozRU  T.  Sbererd,  B  WalL  2SS.  288;  Hawsrd  v.  Pesvey.  128  IlL  4% 
21  N.  B.  e08:  Marvin  v.  Ledwitb.  Ul  ni.  144;  HUl  v.  Bacon,  106  Hub.  5TS; 
In  re  Tonnj;.  1*5  N.  r.  635,  40  N.  B-  226;  Crews'  Adm'r  t.  Hatcher,  01  Ti. 
378,  21  8.  £1.  811. 

11  Kemp  T.  Bradford,  61  Md.  S30;  Qourle^  t.  Woodbary,  42  Vt.  385. 

11  Scofleld  v.  Olcott,  120  ni.  382,  11  N.  E.  331;  Wedeklnd  v.  HaOenberf,  SB 
Kj.  111.  10  S.  W.  868;  Anthonr  v.  Aottanjr.  05  Conn.  256,  11  AtL  4S; 
Weatlierhead  v.  Stoddard,  59  Vt.  823.  5  AtL  S17;  Dlngley  t.  Dingier,  5  Hmi. 
535. 

iiDoo  V.  Conaldtoe,  6  WaU.  458;  Wendell  v.  Orandall,  1  N.  T.  491;  Tan 
Gleaen  v.  Wblte  {N.  J.  Cb.)  SO  Ati.  8S1;   Doe  v.  PenTn,  S  Term  R.  484. 

1*  Rudebaucb  v.  Radebangh,  72  Pa.  St.  271;  Mlnnlg  v.  Batdorfl,  5  Pl 
St  006;  Boaa  v.  Drake,  87  Pa.  Bt.  S7S;  Doe  v.  ProTooat,  4  Jobna.  (N.  T.)  61| 
In  ra  Tonng,  14S  N.  T.  6SS,  40  N.  E.  226;  Haggert;  v.  Hockenbenr  (N.  J. 
Ch.)  80  AtL  88;  Downea  v.  Long,  79  Md.  382,  29  AtL  827;  8Mnirit7  Oo.  t. 
Cone.  64  Conn.  579,  31  Atl.  7;   Parker  v.  Leacb  (N.  H.)  SI  AtL  19;    la  r« 
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the  remainder  had  vested  would  not  bar  the  rights  of  others  subse- 
quently bom,  not  even  if  the  conveyance  was  made  by  a  guardian 
of  the  children  under  an  order  of  court.**  Limitations  of  this  kind, 
however,  are  to  be  distinguished  from  those  which  are  not  to  take 
effect  until  the  death  of  the  parent;  for  instance,  where  a  remain- 
der is  given  'to  the  children  of  A.  living  at  his  death."  In  this 
case  the  remainder  is  contingent,  and  does  not  vest  until  A.'s  death, 
because  up  to  that  time  the  persons  who  are  to  take  cannot  be  as- 
certained.*^ 

Degtruction  of  Vested  BemaindeT9. 

There  may  be  a  vested  remainder  subject  to  be  defeated  by  a 
contingency;  that  is,  a  vested  remainder  may  be  limited  as  an 
estate  on  condition  or  on  limitation.*'  Vested  remainders  are  de 
stroyed  by  merger,**  and,  when  limited  after  estates  tail,  may  be 
barred  in  the  same  way  as  the  entail.*^  But  in  no  other  case  will 
acts  of  the  tenant  of  the  particular  estate  defeat  a  vested  remain- 
der.** 

170.  OONnNGENT  BEM AINDEBS  —  A  contingent  re- 
mainder is  one  where  there  is  an  uncertainty  as  to 
either  the  right  to  the  estate,  or  the  person  enti- 
tled, or  as  to  both.  A  contingent  remainder  de- 
pends on  an  event  which  may  never  happen,  or 
which  may  not  happen  until  after  the  termination 
of  the  particular  estate. 

Lechmere  &  Uoyd,  18  Ch.  Div.  62ft.  Bee,  also,  Ayton  v.  ATton,  1  Cox,  Ch. 
827;  Gllmore  v.  Severn,  1  Brown,  Ch.  682.  No  one  bom  after  the  par- 
ticiilar  estate  determines  can  take.  Ayton  t.  Ajton,  1  Cox,  Ch.  327;  Demlll 
T.  Reid,  71  Md.  175,  17  Aa  1014. 

Bt  Graham  t.  Houghtalln,  80  N.  J.  Law,  652. 

BT  Dwight  T.  Eastman,  62  Vt.  8^,  20  Atl.  594;  Kansas  City  ILand  Co.  v. 
mn,  87  Tenn.  589,  11  8.  W.  797;  Chambers  t.  Chambers,  189  Ind.  Ill,  88 
N.  B.  834;  Crews'  Adm'r  t.  Hatcher,  91  Ya.  878,  21  S.  B.  811. 

■■  Roome  t.  Phillips,  24  N.  Y.  468;   Doe  y.  Moore,  14  Bast,  601. 

i*  See  ante,  p.  61. 

••Gray,  Perp.  i  111. 

•1  Rohn  T.  Harris,  180  HL  626,  22  N.  B.  687;  Whitney  t.  Salter,  88  Minn. 
106,  80  N.  W.  765;  AUen  T.  De  Groodt,  08  Mo.  159,  11  S.  W.  240;  Yamey 
T.  Sterena,  22  Me.  331;    Wilson  t.  Parker  (Miss.)  14  Bonth.  264.    But  see 
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An  example  of  a  contingent  remainder  is  where  an  estate  is 
fiyen  to  A.  for  life,  and,  If  B.  die  before  C,  then  to  G.  in  fee. 
This  is  contingent,  because,  if  A.  die  before  B.,  the  remainder  will 
not  be  ready  to  vest,  and  will  be  defeated.*"  Before  the  vesting  of 
a  contingent  remainder,  the  fee  continues  in  the  grantor,  and,  on 
the  failure  of  the  remainder,  reverts  to  him,  unless  otherwise  dis- 
posed of.*'  A  contingent  remainder  must  vest  at  or  before  the  te^ 
mination  of  the  particular  estate  which  precedes  it;  but,  as  dready 
said,  a  child  In  ventre  sa  mere  is  regarded  as  in  being,  so  that  a 
remainder  may  vest  in  it** 

Dis^mffiMhad  from  Vested. 

In  contingent  remainders,  as  distinguished  from  vested,**  there 
is  an  uncertainty  as  to  vesting  of  the  right  <x  title,  as  well  as  to 
the  vesting  of  the  possession.**  For  a  vested  remainder  there  must 
be  some  certain,  defined  person,  in  esse  and  ascertained,  who  answ^^ 
the  description  of  remainder-man  at  some  time  during  the  continn 
ance  of  the  particular  estate,  and  not  merely  at  its  termination; 
and  the  remainder  must,  of  course,  be  capable  of  taking  effect  in 
possession  inmiediately  on  the  termination  of  the  preceding  partic- 
ular estate.*^    For  example,  a  limitation  to  A.  for  life,  with  re- 

Fidelity  Insurance,  Trust  &  Safe-Deposit  Oo.  v.  Diets,  182  Pa.  St.  SS,  IS 
Atl.  1090. 

»  See  McCampbeU  v.  Mason,  151  Dl.  GOO,  88  N.  B.  072;  Oheney  v.  Teese. 
106  lU.  478;  McCartney  v.  Osbum,  118  lU.  403,  9  N.  B.  210;  Klngmsn  t. 
Harmon,  181  HI.  171,  28  N.  B.  480;  Waddell  v.  Ratlew,  5  Rawle  (Pa.)  2S1; 
Richardson  t.  Wheatland,  7  Mete  (Mass.)  189.  Alternate  remainders  are 
necessarily  both  contingent.    Luddlngton  y.  Klme,  1  Ld.  Baym.  208. 

••  Shaplelgh  v.  PUsbury,  1  Me.  271.  Of.  Wilson  v.  Denig,  166  Pa.  St  2d. 
30  AtL  1028. 

•«  Reeve  v.  Long ,  8  Lev.  406;  Doe  v.  (Clarke,  2  EL  Bl.  899;  Blasson  t. 
Blasson,  2  De  (Hx,  J.  h  S.  666.  So  by  statute  In  some  states.  1  Stlm.  Am. 
St.  Law,  §  14ia 

•B  See  Napper  v.  Banders,  Hut  US. 

«•  Temple  v.  Scott  148  111.  290,  82  N.  B.  866;  L^Btoumeau  v.  Henquenet 
89  Mich.  428,  60  N.  W.  1077;  Loddlngton  v.  Klme,  1  Salk.  224;  (ioodrlght 
▼.  Dunham,  Doug.  264.  Where  a  devise  is  made  to  a  woman,  and.  K  she 
*'die  childless,"  remainder  over,  the  remainder  is  contingent  until  bar  death. 
Furnish  v.  Rogers,  154  IlL  669,  39  N.  B.  989. 

•T  Blanchard  t.  Blanchard,  1  AUen  (Mass.)  223.  And  see  Thompson  t. 
HiU  (Sup.)  88  N.  Y.  Supp.  8ia 
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mainder  to  the  eldest  son  of  B.,  becomes  vested  as  soon  as  B.  has 
a  son;  bat,  if  the  remainder  had  been  to  the  eldest  son  of  B.  liv- 
ing at  A.'s  death,  the  remainder  would  have  been  contingent,  and 
could  not  possibly  vest  nntil  A.'8  death,  which  in  this  case  is  also 
a  termination  of  a  particular  estate.  This  remainder  will  be  con- 
tingent, because  the  person  who  is  to  take  can  only  be  ascertained 
at  the  termination  of  the  particular  estate;  yet,  if  B.  has  a  son, 
the  remainder  is  capable  of  vesting  in  possession  at  any  time  the 
particular  estate  may  be  determined.** 

A  remainder  is  defined  by  the  New  York  Code  ••  as  vested  'Vhen 
there  is  a  person  in  being  who  would  have  an  immediate  right  to 
the  possession  of  the  land  upon  the  ceasing  of  the  intermediate  or 
precedent  estate.^  This  definition  has  been  followed  by  the  courts 
of  New  York  and  of  other  states  as  a  correct  definition  of  a  vested 
remainder  at  common  law,  and  has  introduced  great  confusion  into 
American  law  on  the  distinction  between  vested  and  contingent  re- 
mainders.'^*  Its  defect  lies  in  the  fact  that  it  embraces  such  re- 
mainders as  the  one  we  were  discussing  in  the  preceding  para- 
graph. Mr.  Tiedeman  suggests  as  '^a  reliable  test"  between  vested 
and  contingent  remainders  "the  present  capacity  to  convey  an  ab- 
solute title  to  the  remainder."  ^*  This  criterion  might  be  valuable, 
were  It  not  for  the  fact  that  it  is  necessary  to  know  whether  or  not 
a  remainder  is  vested,  before  the  capacity  of  the  remainder^man 
to  convey  an  absolute  title  can  be  determined. 

In  determining  whether  a  remainder  is  vested  or  contingent,  it 
should  be  borne  in  mind  that  limitations  of  remainders  are  some- 
times in  such  form  that  the  contingency  refers  to  the  enjoyment  of 
the  estate,  rather  than  to  the  vesting  of  the  title. 

Estates  Which  vnU  Support  a  CbntmgerU  RsmavruUr. 

A,  contingent  remainder,  if  of  an  estate  of  freehold,  must  have 
a  partieolar  estate  of  freehold  to  support  it.    There  must  be  some 

•I  And  see  Richardson  v.  Wheatland,  7  Mete.  (Mass.)  169;  Olney  v.  HuU, 
21  Pick.  (Mass.)  811;  Thomson  v.  Ludlngrton,  104  Mass.  103;  Oolby  v.  Dun- 
can, 138  Mass.  398,  1  N.  E.  744;  In  re  Callahan's  Estate,  13  Phlla.  (Pa.)  230; 
Oaige's  Appeal,  126  Pa.  St.  223,  17  Atl.  585.  But  see  Smith  v.  West,  103 
III  332. 

••  Rev.  St  (8th  Ed.)  pt.  2,  c  1,  tit.  2,  S  13. 

TO  Crozall  v.  Shererd,  5  Wall.  268.    See  ChapL  Suspen.  |  2a 

Ti  Tied.  Beal  Prop.  (Enl.  Ed.)  389,  note  2. 
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one  to  take  the  seisin,  and  for  this  a  freehold  is  necessary.'^'  For 
example,  if  land  be  given  to  A.  for  25  years,  if  he  lives  so  long,  with 
remainder  after  his  death  to  B.,  the  remainder  to  B.  is  contingent, 
since  A.  may  not  die  until  after  the  expiration  of  the  25  years, 
and  therefore  is  invalid,  because  there  is  no  freehold  to  support  it. 
But,  if  the  term  of  years  given  to  A.  was  so  long — ^for  instance,  80 
or  100  years — ^that  there  is  no  probability  of  A.'s  living  until  the 
expiration  of  the  time,  it  is  held  that  remainder  is  good,  because 
A.  really  has  an  estate  for  life.  But  no  length  of  time  which  is 
not  sufficient  to  raise  a  strong  presumption  that  the  first  taker 
will  die  before  its  expiration,  and  so  give  him,  in  effect,  a  life  es- 
tate, is  sufficient  to  change  the  rule,  and  to  make  the  contingent 
remainder  valid.^* 

Conimigency  on  Which  JRema/mder  may  Depend. 

From  the  definition  of  a  remainder,  the  contingency  on  which  a 
remainder  is  to  vest  must  in  no  case  be  in  derogation  of  the  preced- 
ing estate.''*  And  so  a  contingent  remainder  will  be  void  if  it  is 
made  to  depend  on  an  unlawful  condition,  or  one  against  public 
policy.^*  For  example,  a  remainder  to  illegitimate  children,  to  be 
subsequently  conceived,  is  void.^*  With  these  exceptions,  a  re- 
mainder may  be  made  to  depend  on  any  contingency  which  the  in- 
genuity of  the  person  creating  the  remainder  may  devise.  Elabo- 
rate schemes  of  classifying  remainders  according  to  the  contingen- 
cies on  which  they  depend  have  been  devlsed,^^  but  such  refinements 
serve  no  useful  purpose. 

T>  Bee  ante,  p.  82;  Doe  v.  Ckxisldine,  6  WaU.  46S,  474.  In  some  states 
this  has  been  changed  by  statute.    1  Btim.  Am.  St  Law.  i  1424. 

Tt2  Washb.  Real  Prop. >  (5th  Ed.)  615;  Weale  v.  Lower,  PolL  55,  67;  Nap- 
per  V.  Sanders,  Hut  118. 

T«  Proprietors  of  Brattle  Square  Ohurch  ▼.  Grant,  8  Gray  (Mass.)  142» 
149;  Green  v.  Hewitt,  97  lU.  lia  But  see  (3k>odtltle  v.  BilUngton,  1  Dong. 
758. 

tb2  Washb.  Real  Prop.  (5th  Ed.)  629.  ▲  contingent  remainder  may  be 
void  for  remoteness,  as  wlU  be  seen  when  the  role  against  perpetuities  it^ 
discussed,  post  p.  322.    • 

«•  BlodweU  V.  Edwards,  Gro.  Ellz.  609;  Lomas  v.  Wright,  2  Mylne  ft  K. 
7G9. 

77  Fearne's  classification  is  as  follows:  First  class:  Where  the  remainder 
depends  entirely  on  the  contingent  determination  of  the  preceding  estate 
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171.  At  common  law,  contingent  remainders  may  be  de- 
stroyed 

(a)  By  the  expiration  of  the  particular  estate  before  the 

remainder  vests. 

(b)  By  the  destruction  of  the  particular  estate. 

(c)  By  merger  of  the  particular   estate   and   the  next 

vested  remainder. 

(d)  By  forfeiture  of  the  particular  estate. 

17S.  In  many  states  the  liability  of  contingent  remainders 
to  destruction  has  been  removed  by  statute  (p.  294). 

178.  In  any  state  the  destruction  of  contingent  remainders 
may  be  prevented  by  limitations  '^to  trustees  to 
preserve  contingent  remainders"  being  added  in 
the  creation  of  the  estates  (p.  295). 

Ab  has  already  been,  eaid,^'  if  the  particular  estate  should  ter- 
minate by  its  natural  limitation,  any  contingent  remainders,  de- 
pendent thereon,  which  are  not  then  capable  of  taking  possession, 
will  be  destroyed,  because,  from  the  nature  of  a  remainder,  it  must 
take  eifect  immediately  after  the  expiration  of  the  preceding  es- 
tate.** In  general,  it  may  be  said  that  a  contingent  remainder  is 
destroyed  by  any  means  arising  after  the  limitation  of  the  estate 

Itself.  Second  class:  Where  some  uncertain  event,  unconnected  with  and 
collateral  to  the  determination  of  the  preceding  estate,  is,  by  the  nature 
of  the  limitation,  to  precede  the  remainder.  Third  class:  Where  a  remain- 
der is  limited  to  take  effect  upon  an  event  which,  though  it  certainly  must 
bappen  some  time  or  other,  yet  may  not  happen  until  after  the  determina- 
tion of  the  partlcnlar  estate.  Fourth  class:  Where  a  remainder  is  limited 
to  a  person  not  ascertained  or  not  In  being  at  the  time  when  such  limita- 
tion is  made.  Contingent  Remainders,  5-0.  Blackstone  divides  contingent 
remainders  into  two  classes,  where  the  limitation  is,  first,  "to  a  dubious  and 
uncertain  person";  or,  second,  **upon  a  dubious  and  uncertain  event"  2 
Gomm.  160. 

TB  Ante,  p.  28a 

T*  Doe  V.  Oonsldlne,  0  WalL  468;  Irvine  v.  Newlln,  63  Miss.  102;  Festiug 
T.  Allen,  12  Mees.  ft  W.  279;  Price  v.  HaU,  U  R.  5  Eq.  309;  Astley  v. 
Mlcklethwalt,  15  Gb.  Div.  69;  Holmes  v.  Prescott,  88  Law  J.  Oh.  204;  Rhodes 
T.  Whitehead,  2  Drew,  ft  B.  632. 
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by  which  the  particular  estate  is  defeated.'®  This  is  not  the  case, 
however,  when  the  legal  fee  is  outstanding,  and  the  particular  es- 
tate and  remainder  are  both  equitable'^  So,  at  common  law,  the 
tenant  of  the  particular  estate,  by  surrendering  his  title  to  the  one 
having  the  next  vested  remainder,  could  cause  his  particular  estate 
to  be  merged,  and  thus  cut  out  all  contingent  remainders  interven- 
ing between  his  estate  and  the  vested  remainder."  Merger  occurs, 
and  thus  destroys  intervening  contingent  remainders,  whenever  the 
particular  estate  and  the  next  vested  remainder  are  united  in  the 
same  person  by  act  of  law  or  of  the  parties.'*  This  is  not  the  case, 
however,  when  the  two  estates  are  so  limited  by  the  instrument 
creating  them.**  At  common  law  if  the  tenant  of  the  particular 
estate  asserted  a  greater  right  or  title  than  he  had,  as  by  making  a 
tortious  feoffment,  it  caused  a  forfeiture  of  his  estate,  and  thus  de- 
stroyed any  contingent  remainders  depending  thereon.**  But,  to 
have  this  effect,  there  must  have  been  an  entry  by  the  one  entitled 
to  the  next  vested  remainder,  or  by  the  revereioner.**  But,  as  already 
stated,  the  tortious  effect  of  a  feoffment  no  longer  obtains.*^ 

Destruction  Prefoented  hy  Stat/uie. 

By  statutes  in  many  states  it  is  now  provided  that  a  contingent 
remainder  shall  not  be  destroyed  by  acts  of  the  tenant  of  the  par- 
ticular estate,  nor  by  the  termination  of  the  particular  estate  be- 
fore the  remainder  vests.** 


so  Doe  V.  Oatacre,  0  Bing.  N.  O.  609;  Archer's  Case,  1  Coke,  06b.  As  to 
the  effect  of  a  disseisin  of  the  tenant  of  the  particular  estate,  see  1  Stim. 
Am.  St  Law,  I  1403b. 

•lAbbiss  V.  Bnmey,  17  Ch.  Div.  211;  Berry  v.  Berry,  7  Oh.  DIv.  667; 
MarshaU  v.  GingeU,  21  Oh.  Div.  790;  Astley  v.  Mlcklethwait,  16  Oh.  Div.  69. 

•s  See  Fisher  v.  Edington,  12  Lea  (Tenn.)  189. 

••  Jordan  v.  McClure,  85  Pa.  St  495;  Craig  v.  Warner,  6  Mackey  (D.  O.) 
460. 

s«  Dennett  v.  Dennett,  40  N.  H.  498.  See,  however,  Bgerton  v.  Maasey, 
8  a  B.  (N.  S.)  838;    Bennett  v.  Morris,  6  Rawle  (Pa.)  8. 

•»  Archer's  Case,  1  Coke,  66b;  Doe  v.  HoweU,  10  Bam.  &  a  191. 

••  WlUiams  V.  AngeU,  7  R.  I.  145. 

•T  Ante,  p.  69. 

••1  Stim.  Am.  St  Law,  |8  1408,  1426;  2  Snars.  &  B.  Lead.  Oas.  Real 
Prop.   36& 
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Trustees  to  Preserve  CorUingent  Semamders. 

On  account  of  the  liability  of  contingent  remainders  to  destrnc- 
tion  by  the  determination  of  the  preceding  estate^  a  device  was  in- 
troduced to  prevent  this  result,  as  follows:  After  the  limitation  of 
a  particular  estate, — for  instance,  an  estate  to  A.  for  life, — the  re- 
mainder was  given  to  trustees  to  preserve  contingent  remainders 
during  the  life  of  A.,  and  then  other  remainders  over  as  in  the  usual 
limitations.  In  these  cases,  if  by  any  means  A.'s  life  estate  was 
determined  before  his  death,  the  trustees  would  hold  the  estate  un- 
til his  death,  when  the  other  remainders  would  take  effect  as 
though  A.  had  not  lost  his  estate.  The  trustees  were  held  to  take 
vested  remainders  under  these  limitations;  otherwise  their  estates 
would  be  destroyed  like  other  contingent  remainders.  ••  The  stat- 
ute of  uses  does  not  execute  the  estate  of  the  trustees.*®  K  the 
trustees  should  do  anything  to  destroy  their  own  estate,  and  there- 
by defeat  the  contingent  remainders  dei>ending  thereon,  they  would 
be  guilty  of  a  breach  of  trust,  and  liable  for  the  damages  suffered 
by  the  remainder-men.*^ 

SAME— BULE  IN  SHELLEY'S  OASE. 

174.  If  an  estate  of  freehold  be  limited  to  a  person,  and 
by  the  same  instrument  an  estate  be  limited  in  the 
form  of  a  remainder,  whether  inunediately  after  the 
estate,  or  after  other  estates  interposed,  to  the  heirs, 
or  to  the  heirs  of  the  body,  of  the  same  person,  the 
words  <* heirs,''  or  "heirs  of  the  body,'*  are  words 
of  limitation  of  an  estate  of  inheritanoe  in  the  an- 
cestor, and  the  heirs  can  take  only  by  descent,  and 
not  as  purchasers." 

A  grant  ^o  A.  and  to  his  heirs,''  and  a  grant  '^o  A.  for  life, 
and  after  his  decease  to  his  heirs,"  according  to  the  primitlye  force 

••Srnltb  Y.  Packhurst,  8  Atk.  186. 
to  Vanderheyden  y.  OraDdall,  2  Denlo  (N.  Y.)  a 

•1 2  BL  Oomm.  ITL   For  a  full  account  of  tmsteea  to  proaerre  oontiniroiit 
remainders,  see  Webster  y.  Cooper,  14  How.  48tk 
"Leaks,  Land,  848. 
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and  effect  of  the  expressions,  were  manifestly  identical,  inasmuch 
as  they  both  conferred  life  estates  upon  A.,  and  upon  the  persons 
designated  as  his  heirs  in  succession.  They  were  still  construed 
as  identical,  notwithstanding  the  change  in  the  position  and  inter- 
est of  the  heir  consequent  upon  the  enlarged  power  of  alienation  in 
the  ancestor.  The  limitation  "to  the  heirs,"  in  both  cases,  ceased 
to  confer  directly  any  estate  upon  the  persons  answering  to  that 
designation,  and  was  referred  to  the  estate  of  the  ancestor,  which, 
though  expressed  to  be,  in  the  first  place,  for  life,  it  enlarged  to 
an  estate  of  inheritance,  so  that  the  heir  took  only  by  descent.  This 
is  the  origin  and  simplest  form  of  the  rule  in  Shelley's  Case. 

The  limitations  with  which  we  have  to  do  in  considering  this 
rule  are  not,  as  is  seen  from  the  definition,  remainders,  but  they 
are  remainders  in  form.  The  rule  above  stated  is  called  the  rule 
in  Shelley's  Case  because  it  was  applied  in  an  early  case  by  that 
name,**  though  the  rule  did  not  originate  in  that  case.  As  indi- 
cated by  the  statement  of  the  rule  given  in  the  black  letter,  where 
a  remainder  is  given  to  the  heirs,  or  the  heirs  of  the  body,  of  the 
one  who  by  the  same  instrument  is  given  the  particular  estate,  the 
word  ^Tieirs"  is  a  word  of  limitation,  and  not  of  purchase;  and  tiie 
first  taker  has  a  fee  simple,  or  a  fee  tail,  as  the  case  may  be,  in- 
stead of  a  life  estate  followed  by  a  remainder,  as  the  form  of  limi- 
tation would  indicate.**  The  rule  in  Shelley's  Case  applies  to  lease- 
holds as  well  as  to  freeholds.**  The  limitations  must  be  all  in  one 
instrument,**  but  for  this  purx)OBe  a  resulting  use  in  the  first  taker 

••  SheUey'8  Case,  1  Ooke,  88b,  08b;  Moore,  130.  A  good  discussion  of 
the  case  wm  be  found  in  Challis,  Real  Prop.  123. 

•^Kleppner  v.  lAverty,  70  Pa.  St  70;  Oarson  v.  Fuhs,  131  Pa.  St  266, 
18  Atl.  1017;  Butler  v.  Huestis,  68  lU.  594;  Hageman  v.  Hageman,  129  lU. 
164,  21  N.  B.  814;  Leathers  v.  Gray,  101  N.  C.  162,  7  S.  B.  657;  Waters 
V.  Lyon,  141  Ind.  170,  40  N.  B.  062;  Taney  t.  Fahnley,  126  Ind.  88,  29  N. 
B.  882;  Langley  v.  Baldwin,  1  Bq.  Gas.  Abr.  186.  Cf.  Turman  t.  White,  14 
B.  Mon.  (Ky.)  560;  Pratt  t.  Leadbetter,  88  Me.  9;  Hamilton  y.  Wentworth* 
58  Me.  101;  Perrin  t.  Blake,  1  W.  BL  672.  Bue  see  note  on  this  case  in 
5  Gray,  Gas.  Real  Prop.  99. 

•»0gden'8  Appeal,  70  Pa.  St  501;  Hughes  t.  Nicklas,  70  Md.  484,  17 
AU.  898;  Seeger  v.  Leakln,  76  Md.  600,  26  AU.  862;  Home  t.  Lyeth,  4  Har. 
ft  J.  (Md.)  431. 

••  Adams  v.  Guerard,  29  Ga.  651;   Moor  y.  Parker,  4  Mod.  816. 
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IB  sufficient*^  But  if  one  limitation  is  in  a  will,  and  the  other  in 
a  codicil  to  the  will,  the  rule  applies.'*  If  the  word  "heirs"  is 
added  to  the  first  word  *Tieirs/'  as  where  the  limitation  is  to  A.  for 
life,  remainder  to  his  heirs  and  their  heirs  forever,  the  second  word 
**heir8"  is  of  no  effect,  and  A.  takes  a  fee  simple.'*  The  rule  oper- 
ates upon  limitations  of  equitable  estates  as  well  as  of  legal,  but 
both  the  remainder  and  the  particular  estate  must  be  of  the  same 
kind.***  In  a  devise,  the  word  "children,''  "sons,"  or  "issue"  may 
be  equivalent  to  the  word  "heirs";  and,  if  such  appears  to  be  the 
intention  of  the  testator,  the  rule  will  operate  the  same  as  if  the 
word  **heir8"  had  been  used.*®*  On  the  other  hand,  the  word  'Tieirs" 
may  be  used  as  a  word  of  purchase,  where  it  designates  certain  as- 
certained persons,  as  children.  In  these  cases  the  rule  does  not 
apply,  and  the  person  designated  as  heir  takes  a  remainder.***  Nor 
is  the  rule  applicable  when  the  remainder  is  limited  to  the'  heirs 
of  another  than  the  person  who  takes  the  particular  estate;  for 
instance,  where  a  life  estate  is  given  to  A.,  with  a  remainder  to  the 
heirs  of  A.  and  B^  his  wife.***  An  express  direction,  in  the  deed 
or  will  containing  a  limitation  of  a  form  within  the  rule  in  Shelley's 
Case,  that  the  rule  shall  not  operate,  will  be  ineffectual.  And  the 
one  who  takes  the  preceding  estate  may  convey  a  fee  simple,  or 
a  fee  tail,  as  the  case  may  be,  without  regard  to  the  heirs.***    And 

•T  PIbuB  V.  Mltf ord,  1  Vent  372. 

•s  HayeB  v.  Foorde,  2  VV.  Bl.  608. 

••  Mms  T.  Seward^  1  Johns.  &  H.  TSa 

^•ocrozall  v.  Shererd,  5  Wall.  268;  Ward  v.  Amoiy,  1  Ourt  419,  Fed. 
Cas.  No.  17,146;  Balle  v.  Ooleman,  2  Vem.  670;  Garth  v.  Baldwin,  2  Ves. 
8r.  616. 

101  Jackson  v.  Jackson,  127  Ind.  846,  26  N.  B.  897;  Roe  v.  Qrew,  2  WUs. 
822;  Doe  v.  Cooper,  1  East,  229.  But  see  Adams  v.  Robb,  80  N.  J.  Law,  606; 
Henderaon  v.  Henderson,  64  Md.  185,  1  Atl.  72. 

»*Rlghter  v.  Forrester,  1  Bnsh  (Ky.)  278;  MltcheU  v.  Simpson,  88  Ky. 
125.  10  &  W.  872;  PaplUon  v.  Voice,  2  P.  Wms.  471;  Jordan  v.  Adams,  9 
0.  B.  (N.  8.)  488;  CoweU  v.  Hicks  (N.  J.  Ch.)  80  AtL  1001.  But  see  Jesson 
T.  Wright,  2  Bllgh,  1. 

!•>  Shaw  T.  Boblnson,  42  S.  C.  342,  20  S.  E.  161;  Frogmorton  v.  Wharrey, 
2  W.  Bl.  728.    Of.  Archer's  Case,  1  Coke,  66b. 

^•«0f.  Thong  V.  Bedford,  4  Manle  &  S.  862.  But  see  Jenkins  v.  Jenkins, 
M  N.  G.  264,  2  8.  B.  622;  Fields  v.  Watson,  28  &  a  42;  Bamhart  v.  Bam- 
bart,  127  Ind.  897,  26  N.  B.  806. 
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the  heirs  will  take  the  estate  by  inheritance  only  in  case  he  does  not 
dispose  of  it  in  his  lifetime,  or  by  will.  In  some  states  the  rule  in 
Shelley's  Case  has  been  abolished  by  statute,**  •  and  the  heirs  take 
a  contingent  remainder,  according  to  the  form  of  the  limitation.*** 

FUTUBB  ESTATES  UNDEB  THE  STATUTE  OF  USES. 

176.  Future  estates  created  under  the  statute  of  uses  are, — 

(a)  Future  uses  (p.  298). 

(b)  Springing:  uses  (p.  299). 
(0)  Shifting  uses  (p.  800). 

As  has  already  been  seen,  after  the  Introduction  of  uses  it  be- 
came possible  to  create  estates  in  land  which  could  not  be  raised 
at  common  law.^*^  Before  the  statute  of  uses,  the  owner  of  land 
could  enfeoff  another  in  fee  to  hold  for  the  use  of  the  feoffor  for 
life,  and  after  his  death  to  the  use  of  a  third  person,  etc.  After 
the  passage  of  the  statute  of  uses,  the  legal  title  in  such  cases 
was  executed  in  the  beneficiaries, — ^that  is,  if  the  estate  was  vested, — 
and  contingent  estates  were  executed  as  soon  as  they  became 
vested,  and  in  this  way  legal  estates  could  be  created  which  were 
impossible  before  the  statute.  Although  freeholds  could  not  be 
made  to  commence  in  future  at  common  law,  future  uses  were 
recognized  before  the  statute  of  uses,  and  continued  to  be  after 
its  passage.^®*  In  some  of  the  books  there  is  a  great  deal  of  dis- 
cussion as  to  where  the  seisin  was  in  case  of  future  uses,  but  this 
refinement  is  now  of  no  value.^®* 

SAME— FUTUBE  USES. 

176.  Future  uses  are  uses  which  take  effect  as  remainders. 

Uses  which  take  effect  as  remainders  are  most  properly  called 
future  uses,  though  the  term  ^'contingent  uses"  is  often  applied 

lotl  Stim.  Am.  St  Law,  i  1406. 

106  Richardson  v.  Wheatland*  7  Mete.  (Mass.)  169;    Moore  t.  Littel,  41 
N.  T.  66. 
tor  Ante,  p.  254. 

lot  Welsh  v.  Foster,  12  Mass.  93;  Wyman  t.  Brown,  SO  Me.  139. 
lot  See  Brent*8  Case,  8  Dyer,  340a;   Ohudlelgh'i  Case,  1  Ooke,  120. 
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to  them.  This  is  incorrect,  howeyer,  since  such  uses  may  take 
effect  an  vested  remainders  as  well  as  contingent***  Remain- 
ders arising  under  the  statute  of  uses  have  the  same  incidents 
as  those  at  common  law.***  A  future  use  must  have  a  preceding 
particular  estate  to  support  it,  and  must  not  take  effect  in  dero- 
gation of  that  estate.  If  these  requisites  fail,  the  limitation 
will  take  effect  as  a  springing  or  shifting  use.***  Contingent 
uses  may  be  defeated  the  same  as  contingent  remainders.* *• 

SAME— SPBINailTQ  USES. 

177.  Springing  uses  are  uses  which  take  effect  without  any 
preceding  estate  to  support  them. 

''A  springing  use  is  a  use,  either  vested  or  oontingent,  limited 
to  arise  without  any  preceding  limitation."  ***  Springing  uses 
do  not  defeat  a  preceding  particular  estate.***  When  there  is 
a  limitation  of  a  springing  use,  there  is  also  a  resulting  use  in 
fee  in  the  grantor,  until  the  springing  use  takes  effect,  so  that 
in  reality  the  springing  use  operates  on  the  preceding  resulting 
use  in  the  grantor  in  the  same  way  that  a  shifting  use  does 
upon  the  particular  estate  which  precedes  it.**'  An  example 
of  a  springing  use  is  a  limitation  to  the  use  of  B.  and  his  heirs 
after  the  death  of  A.**^  A  springing  use  may  be  contingent  as 
well  as  vested.*** 

110  Adams  v.  Terre-Tenants  of  Savage,  2  Salk.  679;  Davies  v.  Speed,  Id.  075; 
Southcote  V.  StoweU,  1  Mod.  238;  Cole  v.  SeweU,  4  Dm.  &  War.  1;  Gore 
?.  Gore,  2  P.  Wms.  28. 

1112  Washb.  Real  Prop.  (0th  Ed.)  663;  Rogers  v.  Fire  Co.,  9  Wend.  (N. 
I.)  611;  State  v.  Trask,  6  Vt  896.  So  they  cannot  be  limited  after  an  estate 
for  yeara.  Adams  v.  Savage.  2  lA.  Raym.  854;  Rawley  v.  Holland,  22  Yin. 
Abr.  189,  pL  11. 

lis  Gore  v.  Gore,  2  P.  Wms.  28;   Davies  v  Speed,  2  Salk.  675. 

ii«See  Davies  v.  Speed,  2  Salk.  675. 

ii«  Cornish,  Uses,  91. 

iisMcKee  v.  Marshall  (Ky.)  5  S.  W.  415.  Wyman  v.  Brown,  60  Me.  189; 
Jfigerton  v.  Brownlow,  4  H.  L.  Gas.  1,  205. 

ii«  Shaplelgh  v.  Pllsbury,  1  Me.  139;  Nicolls  v.  Sheffield,  2  Brown,  Gh.  215. 

117  Jackson  v.  Dunsbach,  1  Johns.  Gas.  (N.  Y.)  92;  Mutton's  Case,  8  Dyer, 
274. 

ii«  Shaplelgh  v.  PUsbury,  1  Me.  271. 
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SAME — SHIFTIIf  Q  USES. 

178.  Shifting  uses  are  uses  whloh  take  eflEsot  In  derogation 
of  a  preceding  estate. 

Shifting  uses  are  also  called  Becondary  uses,  and  are  future 
Hmltationa  which  out  short  a  preceding  estate;^**  for  example,  a 
limitation  to  A.  and  hia  heirs,  and  after  B.  retnma  from  Borne  to 
O.  The  estate  which  C.  takes  when  B.  retams  from  Borne  cuts  off 
the  preceding  estate  in  A.  By  means  of  a  shifting  use,  It  Is 
possible  to  limit  a  fee  after  a  tee.'" 

FUTUItB  ESTATES  UlTDBB  THE  STATUTE  OF  WILLS— 
EXECUTOBY  DEVISES. 

179-  Bxeontory  devises  are  fiitare  estates  created  by  de- 
vise tinder  the  statute  of  wllis,  wbloh  cannot  take 
effect  as  remainders. 

180.  Xlxecutory  devises  may  be  either  springing  or  shift- 
ing. 

The  statute  of  uses  prohibited  the  alienation  of  real  property  by 
will,  wliich  had  been  possible  before  the  statute  by  means  of 
uses.'"  The  inconvenlCTice  produced,  however,  was  so  great 
that  it  led  to  the  enactment  of  the  statute  of  wills'*'  before 
those  decisions  which,  as  was  seen,  virtaally  repealed  the  statute 
of  uses.***  By  the  very  liberal  provisions  of  the  statute  of  wills, 
it  was  possible  to  create  any  future  Interest  in  realty  which 
I'ould  be  created  by  means  of  uses  before  the  statute  of  usee;  and 
the  ooastructiou  placed  on  such  limitation  by  the  courts  is  more 

ii>  FogartT  T.  8ts<^  8$  Tenu.  SIO,  8  8.  W.  8U;  Batter  v.  Hopkins.  8  B. 
L  443;  Buckwortb  t.  Tblrkell,  3  Boa.  ft  P.  W2,  note;  Uuttoa'a  Case,  3 
Dyer.  2T4;  Carwardlne  r.  Cnrwardlne,  1  Eden,  28,  34;  Egerton  t.  Brawn- 
luw.  4  H.  L.  Cafl.  1. 

110  Battey  t.  Hopklnfl.  6  R.  I.  443.    And  se«  caaas  la  last  Bon^ 

111  See  Die.  Hist  Real  Prop.  (4tl)  EdJ  8T5. 
i"H2Hen.  VttL  c.  L 

1=1  Ante,  p.  254. 
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liberal  than  the  construction  of  future  uses,  owing  to  the  attempts 
of  the  courts  to  carry  out  the  intentions  of  the  testators.***  These 
executory  limitations  arising  under  wills  are  called  executory 
deyises.  An  executory  devise  may  be  by  direct  gift  to  the  devisee, 
or  it  may  be  through  the  medium  of  a  declaration  of  uses.**"  So, 
too,  remainders  may  be  limited  by  devise.***  One  or  more  re- 
mainders may  be  followed  by  an  executory  devise,  but  there  can- 
not be  a  remainder  after  an  executory  devise,  all  such  limitations 
being  construed  as  executory  devises  also.  These  are  in  fact  suc- 
cessive executory  devises,  like  successive  remainders.  When, 
however,  the  first  devise  vests,  all  the  others  will  vest  as  re- 
mainders that  can.**^  Executory  devises  are  presumed  to  be 
devises  in  prsesentl,  rather  than  limitations  of  future  estates,  when- 
ever it  is  possible  to  so  construe  them,  so  that  if  they  do  not  take 
effect  at  the  death  of  the  testator  they  will  lapse.***  But  slight 
circumstances  are  in  the  later  cases  held  sufficient  to  rebut  this 
presumption.***  Like  other  executory  limitations,  executory  de- 
rises  may  be  either  vested  or  contingent,  and  a  destruction  of  the 
first  devise  does  not  defeat  subsequent  ones.***  It  is  not  necessary 
to  state  the  distinctions  between  executory  devises  and  remainders, 
as  they  have  already  been  considered,***  but  it  should  be  borne  in 

i«*  Annable  v.  Patch,  8  Pick.  (Mass.)  360;  Scott  v.  West,  63  Wis.  529,  24 
N.  W.  161,  and  25  N.  W.  18;  Smith  v.  Kimbell,  163  lU.  368,  88  N.  B.  1029; 
Rupp  V.  Eberly,  79  Pa.  St.  141;  Wood  v.  Wood,  0  Paige  (N.  Y.)  596;  Smith 
T.  BeU,  6  Pet  68. 

Its  Crerar  v.  Wmiams,  146  Dl.  625,  34  N.  E.  467. 

i>«  Watson  V.  Smith,  110  N.  G.  6,  14  S.  E.  640;  Nightingale  v.  Burrell,  15 
Pick.  (Mass.)  104;  Hall  v.  Priest,  6  Gray  (Mass.)  18;  Manderson  v.  Lukens. 
23  Pa.  St  81. 

i>T  Brownsword  v.  Edwards,  2  Ves.  Sr.  243;  Doe  v.  Howell,  10  Bam.  & 
C.  191;  Pay's  Case,  Cro.  Ellz.  878. 

!>•  Scott  V.  West,  68  Wis.  629,  24  N.  W.  161,  and  25  N.  W.  18;  Kouvalinka 
T.  Gelbel,  40  N.  J.  Eq.  448,  8  Att.  260;   Jones  v.  Webb,  5  Del.  Gh.  132. 

lift  Annable  v.  Patch,  3  Pick.  (Mass.)  360;  Rupp  v.  Eberly,  79  Pa.  St  141; 
Darciis  v.  Gmmp,  6  B.  Mon.  (Ky.)  863;  Napier  v.  Howard,  8  Ga.  192. 

ISO  Moffat's  Ez'rs  v.  Strong,  10  Johns.  (N.  X.)  12;  Ford  v.  Ford,  70  Wis. 
19,  83  N.  W.  188;  Smith  v.  Hunter,  28  Ind.  580;  Randall  v.  Josselyn,  59  Vt 
557,  10  Atl.  577;  Den  v.  Hance,  11  N.  J.  Law,  244;  Mathis  v.  Hammond,  6 
Rich.  Eq.  (8.  C.)  121. 

1*1  Ante,  p.  285.  Of.  Plunket  v.  Holmes,  1  Lev.  U;  Doe  t.  ScadamOTe» 
2  Bob.  &  P.  289. 
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mind  that  there  may  be  alternate  remainders  in  fee  which  in  form  are 
mnch  like  executory  deviseB.^*'  An  estate  limited  to  take  effect 
after  a  fee  tail  is  always  construed  as  a  remainder,  if  possible,  rather 
than  as  an  executory  devise."* 

It  has  already  been  stated  that  executory  devises  may  be  either 
springing  or  shifting,  but  the  distinction  is  seldom  used  in  the 
books.  A  shifting  devise  may  divest  the  preceding  estate  in  part 
only,  and  in  cases  where  the  first  taker  is  given  a  fee,  with  a  shift- 
ing devise  to  another  of  a  life  estate,  the  question  often  arises 
whether  the  devise  will  defeat  the  prior  estate  altogether,  or  only 
to  the  extent  of  the  life  estate.  The  decision  in  all  of  these  cases 
must  depend  upon  the  intention  of  the  testator.*** 

Executory  devises  Cannot  be  defeated  by  the  tenant  of  the 
prior  estate.***  Where  an  estate  is  divested  by  a  devise  over  on  a 
contingency,  if  the  contingency  happens  the  first  estate  is  divested, 
though  the  devise  over  be  void.*** 

INCIDENTS  OF  FUTUBE  ESTATES. 

181.  The  rights  of  the  owners  of  ftitore  estates  are  correl- 
atives of  the  duties  of  the  tenants  of  the  preceding 
estates. 

!•«  See  Wilson  v.  White,  100  N.  T.  59,  15  N.  B.  749;  Taylor  v.  Taylor,  63 
Pa.  St.  4S1;   DuDwoodie  v.  Reed,  8  Serg.  &  K.  (Pa.)  435. 

i»  Allen  v.  Trustees,  102  Mass.  262;  Parker  v.  Parker,  5  Mete.  (Mass.) 
134;  Hawley  v.  Northampton,  8  Mass.  8;  Wolfe  v.  Van  Nostrand,  2  N.  Y.  436; 
Reinoehl  v.  Shirk,  119  Pa.  St.  106,  12  Atl.  806;  Titzell  v.  Cochran  (Pa.  Sup.) 
10  Atl.  9;  Richardson  v.  Richardson,  80  Me.  585,  16  Atl.  250.  But  see,  for 
limitations  which  have  been  held  to  create  executory  devises.  Jackson  t. 
Chew,  12  Wheat.  153;  Richardson  v.  Noyes,  2  Mass.  56;  Lion  v.  Burtiss, 
20  Johns.  (N.  Y.)  483;  Jackson  v.  Thompson,  6  Cow.  (N.  Y.)  178;  Nicholson 
V.  Bettle,  57  Pa.  St  384. 

!•«  Gatenby  v.  Morgan,  1  Q.  B.  Div.  685;  Jackson  v.  Noble,  2  Keen,  590. 

itB  Moffat's  Ex'rs  v.  Strong,  10  Johns.  (N.  Y.)  12;  Doe  t.  Craig,  Busb.  (N. 
C.)  169;   Pells  v.  Brown,  Cro.  Jac.  590.     But  see  Gray,  Perp.  U  142,  147. 

iseDoe  v.  Byre,  5  G.  B.  713;  Robinson  t.  Wood,  27  Law  J.  Ch.  726.  See, 
also,  Murray  v.  Jones,  2  Ves.  &  B.  318;  Avelyn  v.  Ward,  1  Ves.  Sr.  420; 
Lomas  t.  Wright,  2  Mylne  &  K.  769;  Tarbuck  t.  Tarbuck,  4  Law  J.  Ch. 
129. 
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The  rights  and  duties  of  the  owners  of  future  estates  are  the 
correlatlyes  of  the  rights  and  duties  of  the  owners  of  the  estates 
which  precede  them^  and  these  have  already  been  considered  in 
treating  of  the  different  estates  in  possession.*''  So,  too,  the  right 
to  dower  and  curtesy  in  future  estates  has  been  treated  of  in  the 
chapters  on  those  subjects.^*'  And  in  other  connections  It  has 
been  seen  that  the  tenant  of  an  estate  •  which  precedes  a  future 
estate  has  no  claim  on  the  owner  of  the  latter  for  improyements.*'* 
The  methods  by  which  the  different  future  estates  ma/  be  destroyed 
have  been,  touched  upon  briefly  in  connection  with  reversions  **^ 
and  remaindersy^^^  and  as  to  the  other  it  may  be  said  that  no  act  of 
the  tenant  of  the  particular  estate  can  destroy  the  future  estate.^^' 

SAME— TEI9UBE  OF  FUTURE  ESTATES. 

189.  There  is  a  relatloii  of  tenure  between  the  owner  of  a 
fatore  estate  and  the  tenant  of  the  preceding  estate 
only  in  the  case  of  a  reversion. 

Possession  by  the  tenant  of  the  particular  estate  is  in  no  case 
adverse  to  the  owner  of  the  future  estate,  and  so  the  former  can- 
not disseise  the  latter.***  In  reversions,  tenure  exists  between  the 
tenant  of  the  particular  estate  and  the  reversioner.***  In  case 
the  particular  estate  is  a  freehold,  the  tenant  of  the  particular 
estate  has  the  seisin,  but,  when  the  particular  estate  is  less  than 
a  freehold,  the  actual  seisin  is  in  the  reversioner.***    In  remain- 

i*T  Ante,  pp.  40,  58,  181. 
li*  Ante,  pp.  79,  01. 
!<•  Ante,  p.  61. 

140  Ante,  p.  2S1. 

141  Ante,  pp.  289,  298. 

i«>  Archer's  Case,  1  Ck>ke,  00b;  Obudlelgh's  Oase,  Id.  120.  And  as  to 
executory  devises,  see  ante,  p.  302. 

!«•  Jackson  v.  Schoonmaker,  4  Johns.  (N.  Y.)  890;  Jackson  v.  SeUick,  8 
Johns.  (N.  Y.)  262;  Jackson  v.  Johnson,  5  Cow.  (N.  Y.)  74;  Davis  v.  Dickson, 
02  Pa.  St  865;  Miller  v.  Shackleford,  8  Dana  (Ky.)  289;  Meraman's  Heirs 
T.  Caldweirs  Heirs,  8  B.  Mon.  (Ky.)  82;  Stubblefleld  v.  Menzies,  8  Sawy.  41, 
UFed.  268. 

lu  2  Waahb.  Real  Prop,  ^th  Ed.)  808. 

u»  2  Wa^b.  Real  Prop,  ^th  Ed.)  804;   Williams,  Real  Prop.  (17th  Ed.)  887. 
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ders  there  la  no  tennre  between  the  tenant  of  the  particnlar  estate 
and  the  remainder-many  because  both  hold  under  the  same  person.^** 
In  future  uses  and  devises,  no  relation  of  tenure  exists. 

SAliE— WASTE. 

188.  Waste  by  the  tenant  in  possession  will  be  restrained 
in  favor  of  the  owner  of  a  ftiture  estate,  unless  that 
is  a  <$ontingent  remainder,  which  may  be  defeated 
by  the  tenant  of  the  preceding  estate. 

Subject  to  the  following  exceptions,  waste  by  the  tenant  of  the 
particular  estate  will  be  restrained  in  favor  of  the  owner  of  the 
future  estate.**^  And,  for  injuries  to  the  corpus  of  the  estate 
committed  by  strangers,  both  the  owner  of  the  particular  estate 
and  of  the  future  estate  may  have  actions  according  to  their  inter- 
ests.*** At  conmion  law,  while  waste  would  be  restrained  in  favor 
of  the  owner  of  a  vested  remainder,  it  would  not  be  for  the  owner  of 
a  contingent  remainder,  because  the  tenant  of  the  particular  estate 
could  defeat  the  contingent  remainder  absolutely.  ^*'  This  was  not 
the  case,  however,  when  there  was  immediate  limitation  to  trustees 
to  preserve  the  contingent  remainders,  because  the  tenant  then  had 
no  power  to  destroy  the  remainders.*'®  As  soon  as  a  contingent  re- 
mainder becomes  vested,  waste  would  be  restrained;  and  it  will  now, 
in  these  jurisdictions  where  the  power  to  destroy  contingent  remain- 
ders has  been  abolished.  Springing  and  shifting  uses  and  executory 
devises  are  indestructible  by  the  tenant  in  possession,  and  so  he  will 
be  enjoined  from  committing  waste;  but,  when  the  limitation  is 
after  a  fee,  ordinary  wajste  by  the  owner  of  the  fee  will  not  be  re- 
strained, but  equitable  waste  will  be.*** 

i*«  Van  Deusen  v.  Young,  29  N.  Y.  9;   Hill  v.  Roderick,  4  Watts  &  B.  (Pa.) 
221. 

i*T  See  ante,  p.  66.    Livingston  v.  Reynolds,  2  Hill  (N.  Y.)  167. 

i4«Foot  V.  Dickinson,  2  Mete.  (Mass.)  611;   Bates  v.  Shraeder,  1Z  Johns. 
(N.  Y.)  260;   Elliot  v.  Smith,  2  N.  H.  430;   Chase  v.  Haaelton,  7  N.  H.  ITL 
But  see  Peterson  v.  Clark,  15  Johns.  (N.  Y.)  205. 
j  i4»  Hunt  V.  HaU,  87  Me.  363;   Bacon  v.  Smith,  1  Q.  B.  846. 

i»o  See  ante,  p.  293. 

iBi  Matthews  v.  Hudson,  81  Ga.  120.  7  S.  E.  286;   Robinson  t.  Lttton,  8 
Atk.  209.    As  to  what  constitutes  equitable  waste,  see  ante,  p.  62. 
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SAME— ALIENATION. 

184.  Any  ftiture  estate  may  be  transferred,  if  fhe  person 
"Who  Is  to  take  is  ascertained. 

The  transfer  of  a  reversion  after  a  term  of  years  has  already 
been  considered.*"'  Estates  in  reversion  may  be  conveyed  by  deed 
or  by  devise,  and  the  transfer  may  be  of  part  of  the  reversion 
only."'  At  common  law,  however,  a  reversion  could  not  be  con- 
veyed by  feoffment,  nnless  the  particular  estate  was  less  than  a 
freehold.^'*  Reversions  may  be  conveyed  by  any  form  of  deed 
operating  under  the  statute  of  uses. 

A  vested  remainder  may  be  transferred  by  the  owner  in  the 
same  way,  and  under  the  same  conditions  as  to  the  kind  of  con- 
veyance, as  a  reversion.*"  But  a  contingent  remainder  at  common 
law  could  only  be  released  or  conveyed  by  will,  though  transfers 
of  contingent  remainders  are  now  upheld."'  A  contingent  remain- 
der, however,  in  which  the  contingency  consists  in  the  uncertainty 
of  the  person  who  is  to  take,  can  in  no  case  be  transferred  until 
such  person  is  ascertained.*'^  The  same  rule  applies,  also,  to  spring- 
ing and  shifting  uses  and  executory  devises.*"  At  common  law, 
executory  devises  are  not  subject  to  alienation.*"  In  equity,  how- 
ever, these  interests  may  be  devised  or  assigned  if  the  person  entitled 
is  in  being  and  ascertained.*" 

!•>  See  ante,  p.  147. 

i»Doe  V.  Cole,  7  Bam.  &  O.  24a 

i»*  Co.  LItt.  4Sb. 

iM  Stewart  v.  Neely,  139  Pa.  St  309,  20  Atl.  1002;  Robertson  t.  WUson, 
88  N.  H.  48;    Brown  v.  Fulkerson,  125  Mo.  400,  28  S.  W.  632. 

"•Kenyon  v.  Lee,  94  N.  Y.  663;  Ackerman's  Adm'ra  v.  Vreeland's  Bx'r, 
14  N.  J.  Eq.  23,  29;  Godman  v.  Simmons,  113  Mo.  122,  20  S.  W.  972;  Hall  v. 
Chaffee,  14  N.  H.  216. 

"T  Havens  v.  Land  Co.,  47  N.  J.  Eq.  365,  20  Atl.  497. 

»•  Young  V.  Young,  89  Va.  675.  17  8.  E.  470;  Nutter  v.  Rossell,  8  Mete. 
(Kj.)  163;   Jacob  t.  Howard  (Ky.)  22  S.  W.  332;   Hall  y.  Chaffee,  14  N.  H.  21d. 

!••  Hall  y.  Chaffee,  14  N.  H.  215;    Lampet's  Case,  10  Coke,  46b. 

!••  Bayler  y.  Com.,  40  Pa.  St.  37;  Wright  y.  Wright,  1  V«s.  8r.  409;  Cfofts 
▼.  MIddleton,  8  De  Gex,  M.  &  G.  192. 
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SAME— DESCENT  OF  FUTUBE  ESTATES. 

186.  When  the  peraon  who  is  to  take  a  fature  estate  is  as- 
oertained,  it  descends,  on  his  death  Intestate,  to  his 
'  heirs,  except: 
BXOEPnON— In  states  where  the  role  has  not  been 
changed  by  statute,  a  reversion  descends  only  to 
those  who  can  trace  their  descent  firom  the  one  last 
seised. 

A  reyerBion  descends  to  the  heirs  of  the  reyersioner,  but  at  oom- 
mon  law  it  was  subject  to  the  rale  that  no  one  could  take  a  reyer- 
sion  as  heir  unless  he  could  trace  his  descent  as  heir  of  the  one 
last  actually  seised  of  the  reversion.***  If  the  reversion  is  trans- 
ferred the  transferee  becomes  a  new  stock,  from  whom  subsequent 
persons  claiming  the  reversion  as  heirs  must  trace  their  descent**" 
This  rule  has  been  abolished  in  many  states  by  statute.***  Re- 
mainders, future  estates  under  the  statute  of  uses,  and  executory 
devises  descend  to  the  heirs  of  their  owners,  except  in  cases  where 
the  person  who  is  to  take  is  not  ascertained.**^  The  owner  mar 
dispose  of  his  estate  by  will,  and  cut  off  any  chance  of  his  heirs  in- 
heriting. The  future  estate,  in  order  that  it  may  descend,  must  in 
any  case  be  of  sufficient  quantity;  that  is,  it  must  be  an  estate  of 
inheritance. 

POWEB8. 

186.  A  power  is  an  authority  to  create  some  estate  in 
lands,  or  a  charge  thereon^  or  to  revoke  an  exist- 
ing estate  in  the  same  way  that  the  owner,  grant- 
ing the  power,  might  himself  do. 

i«i  2  Bl.  Comm.  209;  Mmer  v.  MiUer,  10  Mete  (Mass.)  888;  Oook  t.  Ham- 
mond, 4  Mason,  467,  Fed.  Oaa.  No.  8,159. 

le*  2  Wasbb.  Real  Prop.  (5tb  Ed.)  803;   West  y.  WilUams,  10  Ark.  882. 

!•»  Preston  v.  Carp,  29  N.  H.  453;  Doe  t.  Roe,  2  Har.  (DeL)  103;  Oook  t. 
Hammond,  4  Mason,  467,  Fed.  Gat.  Na  8,169. 

i«4  Barnitz'8  Lessee  v.  Casey,  7  Orancli»  406;  AekleM  t*  Seakrlght,  1  m. 
76;  Hedkor  T.  Hedlej,  81  Va.  260b 
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187.  The  one  who  creates  a  power  is  called  the  donor. 

188.  The   one  to  whom  a  power  is  given  is  oaUed  the 

donee. 

188.  The  one  for  whose  benefit  the  power  is  exercised  is 
called  the  appointee. 

In  addition  to  the  powers  above  defined,  which  are  aeaally  called 
simply  powers,  we  have  "common-law  powers,''  such  as  powers  given 
bja  will  to  executors  to  sell  land;  ^'statutory  powers,''  which  are  au- 
thorities conferred  by  legislative  act;  and  "powers  of  attorney," 
to  be  subsequently  considered.***  Simple  powers  over  real  estate 
are  used  principally  in  limiting  family  settlements,  and  are  seldom 
employed  in  the  United  States.  In  New  York,  Michigan,  and  some 
other  states,  powers,  as  they  exist  at  common  law,  have  been 
abolished  by  statute,  and  another  system,  in  many  respects  prac- 
tically the  same,  has  been  established.***  And  in  these  states, 
though  trusts  have  been  abolished,  limitations  in  the  form  of  trusts 
may  take  effect  as  powers.**^ 

A  power  is  simply  a  right  to  create  or  change  an  estate  in 
lands.***  Before  the  statute  of  uses,  lands  could  be  conveyed  to 
be  held  to  such  uses  a?  the  grantor  might  declare;  and,  after  the 
statute,  such  a  right  to  declare  the  uses  of  land  was  called  a 
pcwer,***and  the  uses  so  declared  were  executed  by  the  statute, 
and  took  effect  as  if  they  had  been  limited  in  the  original  instru- 
ment creating  the  power.*^®  But  if  a  limitation  is  in  the  form, 
^0  and  to  the  use  of  A.,  to  such  uses  as  he  may  appoint,"  or  ''to  A., 
to  the  use  of  A.,"  etc.,  the  uses  which  he  may  appoint  will  not  be 
executed  by  the  statute,  on  the  principle  that  the  statute  will  not 
execute  a  use  upon  a  use.*^*    The  instrument  creating  the  power 

101  See  post,  p.  431. 

i«e  1  Stim.  Am.  St  Law,  ii  1650-1050. 

i«T  1  stim.  Am.  St.  Law.  i  1703(8). 

1*8  Boilelxh  V.  Clougb,  52  N.  H.  207;  Rodgera  v.  WaUace,  5  Jones  (N.  C.) 
18L 

i»  Harrison  v.  Battle.  1  Dev.  &  B.  Bq.  (N.  C.)  218. 

iToRodgers  v.  VTallace,  5  Jones  (N.  G.)  181;  Smith  v.  Oarey.  2  Dev.  & 
B.  Bq.  (N.  G.)  42;   Leggett  v.  Doremus,  26  N.  J.  Eq.  122. 

iTi  See  ante,  p.  254. 
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does  not  generally  limit  the  uses,  but  merely  gives  an  authority 
to  create  them. 

Com/monrLaw  Powers. 

The  only  instances  of  powers  over  land  that  have  effect  by  the 
common  law,  or  "common-law  powers,"  are  powers  given  by  will 
to  the  testator's  executors  to  sell  his  real  estate  in  order  to  raise 
money  for  the  payment  of  his  debts,  or  of  legacies  given  by  the 
will;  the  land  not  being  devised  for  the  purpose  to  the  executors, 
but  devolving,  until  the  power  is  exercised,  upon  the  testator's  heir 
at  law.  Such  directions  to  executors  were  recognized  in  the  early 
law  as  valid  in  wills  of  lands,  which,  by  custom,  were  devisable 
at  common  law ;  and  after  the  extension  of  the  testamentary  power 
by  statute,  in  the  reign  of  King  Henry  VIIL,  their  validity  in  wills 
generally  was  established.  Upon  an  alienation  in  pursuance  of  such 
a  power,  the  estate  passes  to  the  alienee  by  force  of  the  will,  as  if 
he  had  been  named  therein  as  devisee,  the  exercise  of  the  power 
being  merely  the  nomination  of  the  person  who  is  to  take  the 
estate  under  the  will.  In  this  respect  a  mere  power  of  sale  given 
to  executors  differs  from  a  devise  of  land  to  the  executors  in  trust 
for  sale;  for  under  such  a  devise  the  testator's  estate  in  the  land  vests 
in  the  executors  as  trustees,  and  the  purchaser  takes  by  the  con- 
veyance from  them.*^* 

Powers  Distvnguished  from  SstcUea. 

Powers  are  distinguished  from  estates,  in  that  the  former  are 
mere  rights  over  land,  and  not  interests  in  it.^^*  A  power  mav, 
however,  be  coupled  with  an  interest  in  the  land."*  The  owner 
of  an  estate  has  power  to  alienate  it,  in  connection  with  the  other 
incidents  of  the  estate;  but  the  owner  of  a  power  has  merely  a 
right  to  alienate,  without  any  other  right.  A  power  and  an  estate 
in  the  same  land  may  co-exist.  For  example,  a  man  may  be  given 
an  estate  for  life,  with  a  general  power  of  alienation,  and  in  default 
of  appointment  a  remainder  in  fee.  In  such  case  he  could  transfer 
a  fee  simple  in  the  lands,  either  by  the  exercise  of  the  power,  or 

iTt  Edw.  Prop,  in  Land  (2d  Ed.)  203. 

ITS  Eaton  v.  Straw,  18  N.  H.  320;    SewaU  v.  Wllmer,  132  Mass.  13L 
1T4  Peter  v.  Beveriy,  10  Pet.  532;   Osgood  v.  Franklin,  2  Johns.  Ch.  (N.  Y.V 
1;  Shearman  v.  Hicks,  14  Grat  (Va.)  96L 
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out  of  the  estate  which  he  owns,  in  default  of  appointment.*^*  In 
wills  it  is  many  times  difficult  to  ascertain  whether  a  testator 
meant  to  dispose  of  his  estate,  or  to  exercise  a  power  which  he 
had  in  the  lands.  In  such  cases  the  testator's  intention  governs, 
as  far  as  it  can  be  ascertained."*  Under  deeds  the  same  difficulty 
seldom  arises,  because  technical  words  are  used  in  limiting  the 
estates.  These  are,  however,  questions  of  construction  of  instru- 
ments, and  are  not  properly  part  of  the  law  of  real  property. 

Powers  of  Revocation  and  AppointAJienL 

Powers  are  generally  divided  into  powers  of  appointment,  by 
which  estates  may  be  created;  powers  of  revocation,  by  which 
estates  may  be  terminated  or  reduced;  and  powers  of  appointment 
and  revocation,  which  include  both  rights.  But  the  distinction 
is  hardly  of  much  value,  since  a  power  to  limit  new  uses  implies 
the  power  to  revoke  the  old  ones,  and  powers  of  revocation,  unless 
a  contrary  intention  expressly  appears,  include  by  implication 
powers  to  create  new  estates  in  place  of  those  defeated.* '^  A 
power  of  revocation  may  be  reserved,  in  limiting  estates,  to  revoke 
the  estates  created  either  wholly  or  in  part,  or  part  at  one  time 
and  part  at  another.*^'  Limiting  new  uses  under  a  power  of  rev- 
ocation or  appointment  is  a  revocation  of  the  old  estates,  without 
any  special  words  to  that  effect  When  uses  are  revoked,  and 
new  ones  appointed,  there  cannot  be  another  revocation,  unless 
a  power  to  do  so  is  reserved  in  the  instrument  limiting  the  uses.*^* 

SAME— CREATION. 

190.  Powem  may  be  oreated 

(a)  By  deed  under  fhe  statute  of  uses. 

(b)  By  devise  under  the  statute  of  wills. 

19L  Technical  words  of  limitation  are  not  required. 

1T6  PhUUps  y.  Brown,  16  R.  I.  279,  15  Ati.  90;  Brown  v.  Phillips,  16  R  L 
612, 18  AtL  249;  Lee  v.  Simpson,  34  U.  S.  572,  10  Sup.  Ot  631;  Funk  v.  Bg- 
Sieston,  92  IH.  515;   Logan  v.  Bell,  1  C.  B.  872. 

iT«  See  cases  dted  In  note  175. 

ITT  2  Washb.  Real  Prop.  (5tb  Ed.)  694;   Wright  v.  Tallmadge,  15  N.  T.  307. 

iTiRIcketta  v.  Railroad  Go,  91  Ky.  221, 15  &  W.  182.  See,  also,  WIUU  t. 
Martin,  4  Term  R.  39. 

iT»  1  sugd.  Powers,  24& 
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A  power  of  appointment  over  land  is  created  by  a  Iln 
either  inter  vivos  or  by  will,  of  the  legal  estate  in  the  lani 
eiecntory  interest, — or  by  a  corresponding  limitation  of  tl 
tabic  estate, — to  take  effect  in  possession  through  the  exe 
an  authonty  or  power  given  to  some  person  by  the  instmmi 
tainiog  the  limitation,  or  thereby  reserved  to  the  grantoi 
successors. 

Where  land  is  limited  by  will,  subject  to  a  power  of  th] 
an  appointment  under  the  power  takes  effect  as  an  ei 
devise.  But,  aa  eiecutory  devises  do  not  depend  for  their  O] 
on  the  statute  of  uses,  a  power  of  appointment  may  be  ere 
will,  as  well  by  a  devise  simply  to  the  persons  or  for  the  p 
to  br  specified  by  the  appointment  as  by  a  devise  to  uses  ti 
clared  by  the  appointment."* 

Powers  may  be  created  by  will  or  by  deed,  and  any  word 
show  an  intention  of  the  donor  are  sufBcient,  technical  w 
to  the  estates  to  be  created  by  the  power  not  being  reqi 
For  example,  a  power  to  sell  in  general  would  give  a  powei 
a  fee,  if  the  donor  had  a  fee.'" 


SAME— CLASSES  OF  POWERS  AS  TO  DONEE. 

193.  Powers  are  divided,  ■with  reference  to  the  dom 
latlon  to  the  land  affected  by  the  power,  inb 

(a)  Powers  appendant  and  in  gross  (p.  310). 

(b)  Powers  collateral,  or  naked  powers  (p,  311). 

1»3.  POWERS  APPENDANT  AND  IN  GROSS— A 
may  be  given  to  a  donee  who  has  some  est 
the  land  In  addition  to  the  power.  Such  ] 
are 

(a)  Appendant  when  the  power  is  to  be  executed  • 

or  in  part  out  of  the  estate  of  the  donee. 

(b)  In  gross  when  the  executloa  of  the   power  d< 

affect  the  donee's  estate. 

'••  I#ake,  rrop.  In  I^nd.  377, 

■  •1  nurriB  v.  Knnpp,  21  Pick,  (Mass,)  412;   Cherry  v.  Greene.  113 
4  N.  K.  •Si7:    Bmnt  v.  Iron  Co..  ft.'!  IT.  8.  326. 
II)  NoHh  T.  Philbrook.  34  Me.  532;    BeDeacb  V.  Clark.  49  Md.  4E 


'.  SaltlDgBtone,  1  Uod.  189. 


I 
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It  la  not  necessary  that  the  donee  of  a  i)ower  have  also  an  estate 
in  the  land  on  which  the  power  is  to  operate,  but  he  may  have,  and 
in  snch  case  the  power  is  said  to  be  connected  or  coupled  with  an 
interest  Unless  he  has  some  estate,  he  will  not  have  a  power 
coupled  with  an  interest,  although  he  does  have  an  interest  in  the 
execution  of  the  power.* ■•  When  the  estates  to  be  created  by  the 
execution  of  power  must  take  effect  out  of  the  interest  in  the  lands 
held  by  the  donee,  the  power  is  ssAd  to  be  appendant  or  ap- 
purtenant; for  example,  where  one  having  a  life  estate  is  given 
a  power  to  make  leases  which  must  take  effect  wholly  or  in  part 
out  of  his  own  estate."*  But,  when  the  execution  of  the  power 
will  not  affect  the  donee's  estate  in  the  lands,  the  power  is  said 
to  be  in  gross,  as  when  the  owner  of  a  life  estate  has  a  power  to 
create  estates  to  begin  after  the  termination  of  his  estate.*'* 


194.  POWEBS  OOLIiATERAIi,  OB  NAKBD   POWEBl 

A  pcwer  may  be  g^ven  to  a  donee  "who  has  no  in- 
terest in  the  land  apart  from,  the  power.  Suoh 
powers  are  ealled  powers  eollateral,  or  naked 
powers. 

A  power  collateral,  or  a  naked  power,  or  a  power  unconnected 
with  an  interest,  is  a  power  given  to  a  person  who  had  no  interest 
in  the  land  at  the  time  of  the  execution  of  the  instrument  creating 
the  power,  and  to  whom  no  estate  is  limited  by  that  instrument^** 

SAMB— CLASSES  OF  POWEBS  AS  TO  APPOINTEES. 

196.  Powers  are  divided,  with  referenoe  to  the  persons 
who  may  be  appointees,  into 

(a)  (General  powers  (p.  812). 

(b)  Special  i>owers  (p.  312). 

istHnnt  y.  Rousmanler's  Adm'rs,  8  Wheat.  174;  Osgood  y.  Franklin,  S 
Johns.  Ch.  (N.  T.)  1;   Coney  y.  Sanders,  28  Ga.  Sll. 

i<4Wnson  y.  Troup,  2  Cow.  (N.  Y.)  195;  Manndrell  y.  Manndrell,  10  Vea. 
240. 

1"  Wilson  y.  Troup,  2  Cow.  (N.  T.)  196;  Thorlngton  y.  Thorington,  82  Ala. 
489, 1  Sonth.  716. 

»•  Taylor  v.  iSatman,  92  N.  a  601;  Potter  y.  Conch,  141  U.  S.  296,  11 
Sup.  Ot  lOOS. 
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198.  GENERAIj  powers— Under  a  general  power 
donee  can  make  any  one  he  chooaea  an  appoi 

A  gpneml  power  is  one  in  which  the  dnnre  Ir  given  a  rij 
appoint  the  estiites  to  any  one  he  raay  choose.  Buch  power  is 
to  the  ownership  of  the  fee,  becjiuse  the  donee  can  convey 
simple.'"  It  should  be  noted,  however.  Hint  a  ftonornl  powe 
be  held  in  trust;  that  is,  the  donee  may  have  the  power  of  a 
Ing  a  fee  simple,  but  the  conveyance  will  be  for  the  belli 
other  persona.'"  These  iire  not  called  general  powers,  but  p 
in  trust.  I'nder  a  general  power,  any  person  may  be  an  app< 
For  instance,  the  donee  may  appoint  himself,  a  husbaiu^,^ 
point  Mb  wife,  and  so  on."*  ^h| 


197.  SPECIAL  POWERS— Under  a  special  power,  the  < 
can  make  only  certain  deslginated  peraona 
pointees.     Special  powers  are 

(a)  Exclusive  \7hen  the  donee  must   select   one  oat 

class,  and  appoint  to  him. 

(b)  Nonexclusive  when  the  donee  can  appoint  to  i 

the  class  of  persons  designated. 

A  special  or  particular  power  is  one  in  which  the  appoin 
can  be  made  to  only  certain  specified  persons  or  classes  c 
BOns.'"  Under  a  particular  power,  the  appointment  may  b 
trustee  for  the  benefit  of  the  appointee,  but  otherwise  the 
Is  limited.  In  his  appointment  under  such  a  power,  to  the  p 
or  class  designated.'"     In   such  an   instrument   an   authoi 

,1"  Wright  v.  Wright,  41  N.  J.  Eq.  382,  4  Atl.  855;  Com.  v.  WlUlama 
13  Pa.  8t  29;    Roacb  v.  Wadham.  «  East,  289. 

»•«  Howell  T.  Tjler,  01  N.  C.  207;  Blauchard  v.  Blanchard.  4  Hun 

1"  2  Washb.  Real  Prup.  (5tb  Ed.)  714;    New  v.  Potts,  55  Ga.  420. 
Bhauk  V.  Dewllt,  44  Ohio  St.  237,  6  N.  E.  255. 

isu  WrlglJl  V.  Wrlgbt.  41  N.  J.  Eq.  382.  4  AU.  855.  And  see,  as  to 
nnder  the  New  Tork  sratute,  which  establlahcii  ii  uew  classlficatloD,  J< 
V.  Couboy.  73  N.  Y.  230;    Coleman  r.  Beach,  07  N.  Y.  64J5. 

'•'  Hood  T.  Haden,  82  Va.  588;    Vairell  v.  Wendell,  20  N.  H.  451; 
unt  V.  Neil,  U7  Uow.  Prac  (N.  Y.)  Iti;   lu  re  Fai ucomties  Trusta 
Dlv.  052. 
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appoint  to  the  children  of  the  donor  does  not  include  the  grand- 
children/*' unless  some  special  circumstances  show  that  such  must 
have  been  the  intention ;  as,  for  instance,  where  there  are  no  chil- 
dren living.***  A  power  to  appoint  "to  relations"  would  include 
only  those  relatives  who  could  take  under  the  statute  of  distribu- 
tions, but  the  word  "issue"  would  include  all  descendants  of  the 
donor.*** 

If  the  power  is  to  select  one  or  more  of  certain  designated  per- 
sons, and  to  appoint  the  whole  estate  to  him,  the  power  is  said  to 
be  exclusive.  But  if  part  of  the  estate  may  be  given  to  each  of 
the  persons  named,  or  the  power  is  only  to  determine  the  amount 
which  each  shall  receive,  the  power  is  nonexclusive.  For  example, 
a  power  to  appoint  "amongst  the  testator's  children"  would  be  a 
nonexclusive  power,  and  the  donee  would  only  have  a  discretion 
as  to  the  amount  which  each  should  receive.***  Under  a  nonex- 
cloflive  power,  where  a  number  of  persons  or  a  class  are  named 
as  donees,  if  no  appointment  is  made  the  court  will  give  the  estate 
to  all  the  donees,  in  equal  shares,  according  to  the  majcim  that 
equality  is  equity.***  Until  appointment,  the  uses  revert  to  the 
grantor,  unless  otherwise  provided,**^  as  would  be  the  case  when 
the  estate  is  given  to  the  donee  for  life,  with  a  power  of  appoint- 
ing the  remainder.*** 

i»s  HorwitK  V.  Norrls,  49  Pa.  St  213;  Carson  v.  Carson,  PhU.  Eq.  (N.  C.) 
87;  Little  v.  Bennett,  5  Jones,  Eq.  (N.  C.)  160. 

iM  Ingraham  v.  Meade,  3  WaU.  Jr.  82,  Fed.  Cas.  No.  7,046. 

it4  Drake  v.  Drake,  66  Htm,  690,  10  N.  Y.  Supi>.  183;  Glenn  v.  Glenn,  21 
a  C.  808;  Tarren  v.  Wendell,  20  N.  H.  431. 

!•»  Walflb  V.  Wallinger,  2  Russ.  &  M.  78;  Galnsford  v.  Donn,  L.  R.  17  Bq, 
405.  See  for  applications,  Wilson  v.  Piggott,  2  Yes.  Jr.  351;  Ricketta  t. 
Loftua,  4  Younge  &  C.  619;  Paske  v.  Haselfoot,  83  Beav.  125.  If  only  one 
chad,  the  whole  could  be  appointed  to  that  child.  Bray  t.  Bree,  2  Clark 
&  F.  463.  Ab  to  JillnBory  appointments,  see  BurreU  v.  BurreU,  Amb.  600; 
Butcher  t.  Batcher,  1  Yea.  &  B.  79. 

106  Withers  t.  Yeadon,  1  Rich.  Eq.  Cas.  (S.  C.)  824;  Harding  v.  Glyn, 
1  Atk.  469;  In  re  Phene'a  Trusts,  L.  R.  6  Eq.  846;  Casterton  v.  Sutherland, 
9  Ves.  446;  WUson  v.  Duguid,  24  Ch.  Div.  244.  See,  alao,  Faulkner  v.  Wyn- 
ford.  16  Law  J.  Chu  a 

1*7  Ante,  p.  266.    See  Lambert  t.  Thwaltea,  L.  R.  2  Eq.  15L 

i*i  Ward  T.  Amoty,  1  Curt  419,  Fed.  Cas.  No.  17,146;  Burleigh  v.  Clongh, 
62  N.  H.  267. 
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198.  The  execution  of  a  power  is  subject  to  the  l 
conditions: 

(a)  It  must  be  by  the  donee  or  donees  named  (p.  31 

(b)  It  must  be  in  the  form  provided  (p.  315). 

(c)  It  must  be  at  the  time  required  (,p.  317). 

(d)  The  defective  execution  of  a  special  power  wi 

aided  in  equity  (p.  318). 

(e)  The  execution  of  a  power  in  trust   may  be 

polled  Cp.  318). 

(f)  When  the  execution  of  a  power  is  excessive,  tb 

cess  will  be  void  (p.  318). 

WKo  may  Execute  a  Power, 

In  general,  no  one  can  execute  a  power  as  donee  nnless  1 
capacity  to  transfer  real  estate;  bat  it  is  held  that  an  infan 
execute  a  naked  power  in  which  he  has  no  beneficial  interesi 
is,  one  which  is  to  be  exercised  for  the  benefit  of  another.'" 
powers  are  called  powers  simply  collateral.  And  a  married  i 
may  execute  any  power  as  to  real  estate  without  the  cons 
hep  husband;  and,  before  the  married  woman's  property  act 
was  the  usual  mode  of  conferring  upon  a  married  woman  a 
to  deal  with  her  separate  estate,""'  Under  a  will  creating  p 
if  no  donees  are  named,  the  executors  may  execute  the  poi 
If  two  or  more  donees  are  named  in  the  instrument  creatii 
power,  all  must  join  in  the  execution,'"*  unless  otherwise  pre 

ie»  Thompson  v.  Lyon.  20  Mo.  1B5.  But  ct.  In  re  CarrJroBB'  Sett 
7  Ch.  Dlv.  728. 

100  ciaflln  V.  Van  Wagoner.  32  Mo.  252;  Rush  t.  Lewis,  21  Pa. 
Ladd  V.  Ijidd,  8  How.  10. 

101  Maudlebaum  v.  McDoneU,  29  Mlcb.  TS;  BIlTertbome  r.  McKln 
fa,  Sl  67.  Cr.  Dciyley  t.  Attorney  Qeneral,  4  Vin.  Abr.  48B.  pL  18, 
B  power  was  executed  by  the  court. 

*«iShelton  T.  Homer.  5  Mete.  tMass.)  4C2:  Wilder  t.  Ranney,  9S  1 
HerteU  v.  Van  Buren,  3  Edw.  Ch.  (N.  T.)  20.  Where  ex«cutora  an 
leBB  than  all  may  execute  It  one  or  more  refuse  to  act.  Bonlfant  t. 
field,  Oro.  EUz.  SO;   Zebacb  t.  Smith.  S  Bin.  (Pa.)  68. 
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Bnt  such  powers  survive,  and,  after  the  death  of  one  of  the  donees, 
may  be  executed  by  the  survivor,'*^  unless  the  power  is  given  to 
the  several  donees  by  name,  showing  that  personal  trust  and  con- 
fidence is  imposed  in  them,*®*  and  even  in  these  cases  the  power 
may  be  exercised  by  the  survivors,  if  coupled  with  an  interest*®* 
If  a  power  is  given  to  executors  nominatim,  they  may  appoint 
under  the  power,  though  they  have  resigned  as  executors.*®* 
Where  no  personal  trust  or  confidence  is  imposed  on  the  donee 
of  a  power,  it  may  be  executed  by  attorney;*®'  otherwise  the  donee 
must  use  his  own  discretion  in  making  the  appointment.*®'  The 
mere  execution  of  an  instrument  may  in  all  cases  be  by  attorney.*®* 
A  general  power  may  be  transferred,  and,  when  a  power  is  given 
to  a  person  and  his  assigns,  it  may  be  executed  by  his  assigns  in 
fact  or  in  law.*** 

Form  of  Eaoeautioru 

At  common  law  no  particular  form  of  execution  of  a  power  was 
required.  It  might  be  by  a  simple  writing.***  This,  however,  is 
now  changed  by  statute  in  several  states,  and  the  execution  must 
be  by  deed  or  will,  according  to  the  provisions  of  the  instrument 
creating  the  power,  and  accompanied  by  the  same  formalities  as 
are  required  for  a  conveyance  of  realty.***    The  form  prescribed 

lOB  Philadelphia  Trust,  etc.,  Co.  v.  Llpplncott,  106  Pa.  St  296;  Franklin 
V.  Osgood,  14  Johns.  (N.  Y.)  627;  Lee  v.  Vincent,  Oro.  Ella.  26;  HoueU  v. 
Barnes,  Cro.  Gar.  382;   Lane  v.  Debenham,  11  Hare,  188. 

S04  Peter  v.  Beverley,  10  Pet  632,  663;  FrankUn  v.  Osgood,  14  Johns.  (N.  T.) 
527;  Tainter  v.  Clark,  13  Mete.  (Mass.)  220;   Anon.,  2  Dyer,  177a,  pL  82. 

20S  Franklin  v.  Osgood,  14  Johns.  (N.  Y.)  627;  Gntman  v.  Buckler,  60  Md. 
7, 13  AtL  636;   Parrott  v.  Edmondson,  64  Ga.  832. 

so<  Clark  v.  Tainter,  7  Cnsh.  (Mass.)  667;  Tainter  v.  Clark,  13  Mete 
(Mass.)  222. 

loT  Howard  v.  Thornton,  60  Mo.  291;  Bales  v.  Perry,  61  Moi^  449. 

S08  Qraham  v.  King,  60  Mo.  22;   Hood  v.  Haden,  82  Va.  688. 

300  Singleton  v.  Scott,  U  Iowa,  680;   Bales  v.  Perry,  61  Mo.  448. 

»o  Pardee  v.  Lindley,  31  111.  174;  Strother  v.  Law,  64  lU.  413;  Druid  Park 
Heights  Co.  of  Baltimore  City  v.  Oettinger,  63  Md.  46;  Collins  v.  Hoi^dns,  7 
Iowa,  463.  ' 

sii  Ladd  y.  Ladd,  8  How.  10,  30;   Christy  v.  PuUiam,  17  HI.  60. 

ill  4  Shars.  &  B.  Lead.  Cas.  Real  Prop.  46;   1  SUm.  Am.  St.  Law,  |  1669. 
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bj*  the  instniment  creating  the  power  inusl  be  atricUv  observi 
For  inBtaJice,  a  power  to  be  L-xeouted  by  ileed  couuot  be  appo 
by  will,  nor  one  to  be  ext'cutid  by  will  be  appointed  by  deed  d' 
the  dontf'B  lifetime.*'*  The  execution  of  a  power  by  will  ib 
ocable  at  any  time  during  the  donee's  life,"'  If  the  flret  e 
tion  of  a  power  is  void,  it  may  be  disregarded,  and  there  ca 
another  execution.*" 

In  an  instrument  appointing  an  estate  nnder  a  power  an  i 
tlon  to  execute  the  power  must  appear,"' but  the  power  neei 
be  recited  or  referred  to.*"  Many  questions  arise  In  consid 
wills,  whether  the  testator  has  exercised  powers  of  which  he 
the  donee,  or  has  merely  disposed  of  his  estates.  For  exam) 
demise  ot  "all  the  estate  which  the  testator  has  power  to  di 
of"  would  operate  as  an  exercise  of  powers  held  by  the  testat 
The  question,  however,  being  one  of  construction,  cannot  l>e 
into  in  detail,  but  a  number  of  the  cases  will  be  found  in  the  not 
A  power  will  be  held  to  be  executed  in  any  case  where  the  ii 
meut  can  operate  in  no  other  way;  as  where  a  testator  has  a  j 

«'a  Hacker'8  Appeal  (Pa.  Sup.)  IB  AM.  500.  Cr.  Morse  r.  Martin,  34 
600. 

11*  Moor«  T.  DlmoDd,  S  B.  L  121;  Weir  t.  SmIUi,  82  Tex.  1;  For 
Tboma«,  23  Oa-  467. 

*»»1  Sugd.  Powers,  461. 

»i«  1  Bugd.  Powers.  355. 

■II  BlRbi-  V.  UiLwkJiis.  88  D.  S.  815;  Blasi^e  v.  Mtlea,  1  Siorj.  426, 
C«a.  No.  l,47»;    Huiton  y.  BanJuird.  92  N.  1.  2Ki;   South  v.  Souili,  »I  In. 

»i8  Warner  v.  InsuraQce  Co..  109  U.  S.  857.  3  Sup.  Ct.  221;  White  v.  : 
S3  N.  Y.  3S3;  Mnnaon  v.  Benlan.  35  N.  J.  Bq.  876;  Roach  r.  Wadb 
Bast,  289. 

"•  Lee  T,  Slropaon,  134  O.  S.  572,  10  Sup.  Ct  831;  Cowi  v.  Foster,  1 , 
&  H.  BO;  Ferrler  t.  Jay,  L.  11.  10  Ecj.  550;  Bruce  y.  Bruee,  L.  H.  U  B< 
See,  also.  Walker  v.  Uackle,  4  Rush.  76;  Blagge  v.  Mllus,  1  Story,  426 
Gas.  No.  1,479. 

""  Funk  V.  Bggleaton.  92  ni.  515;  Amory  y.  Meredith,  7  Allen  (Mass 
Wmiard  T.  Ware.  10  Allen  (Mass.)  263;  Bangs  v.  Smith,  9S  Mass.  370; 
Bton  T.  BarUett,  149  Mass.  243,  21  N.  E.  373;  BiDKbam's  Appi^al.  64  I 
845;  Burleigh  t.  Clougb,  52  N.  H.  267;  Maryland  Mut,  Ben.  Boc  v. 
dlneu.  44  Md.  429;  HoUlsler  v.  Shaw.  40  Cuuu.  248;  Blliierlwck  t.  : 
14  S.  C.  528;  Andrews  \.  Eniinot,  2  Brown,  Ch.  297;  Lewis  v.  Lev 
Turn.  &  R.  104;  Grant  v.  Lyuum,  i  Rum.  2S2;   Denn  t.  Koake.  6  B!d] 
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oyer  certain  land,  but  no  estate  therein,  a  deyise  of  the  land  will 
be  treated  as  an  appointment  under  the  power.'**  Where  another 
estate  is  limited  nntil  the  power  is  executed,  an  appointment  will 
put  an  end  to  such  prior  estate  **• 

Time  of  Execution,, 

When,  from  the  object  for  which  a  power  la  created,  or  from 
express  direction  in  the  instrument  creating  the  power,  it  must 
be  exercised  within  a  certain  time,  anj  execution  after  that  time 
will  be  void.***  While  this  is  the  rule,  there  are  broad  exceptions. 
The  courts  look  for  the  main  purpose  of  the  donor,  and  when  they 
conclude  that  the  sale  or  other  appointment  directed  by  him  was 
bis  main  purpose,  and  that  the  time  was  inserted  only  as  a  matter 
of  choice  or  preference,  they  have  sustained  an  execution  of  the 
power  at  some  othw  time  than  the  one  directed.***  When  no 
time  is  prescribed  for  the  execution  of  the  power,  it  may  be  exe- 
cuted at  any  time  which  falls  within  the  general  purpose.***  Thus 
an  execution  at  any  time  during  the  donee's  life  haa  been  held 

gcrd'** 

i 

Pomfret  y.  Perring,  6  De  Gex,  M.  &  G.  775;  Thornton  ▼.  Thornton,  L.  R. 
20  Eq.  509;  Ames  v.  Cadogan,  12  Ch.  Div.  868;  Nannock  v.  Horton,  7  Vee.  392; 
Napier  v.  Napier,  1  Sim.  28;  Webb  ▼.  Honnor,  1  Jac.  &  W.  802;  In  re  Goods 
of  Merrltt,  Swab.  &  T.  112;   In  re  Teape's  Trusts,  L.  R.  16  Eq.  442. 

"1  sir  Edward  Glare's  Case,  6  Coke,  17b;  Standen  v.  Standeu,  2  Ves.  Jr. 
589;  Maundrell  ▼.  MaundreU,  10  Ves.  246. 

"9  HoUman  v.  Tlgges,  42  N.  J.  Eq.  127,  7  Atl.  347;  Shearman's  Adm*r  ▼. 
Hicks,  14  Grat  (Va.)  96;  Doe  v.  Jones,  10  Bam.  &  O.  459;  Jones  v.  Winwood, 
8  Mees.  &  W.  653.     For  cases  of  lapse,  see  In  re  Harries'  Trust,  1  Johns.  i 

Bng.  Ch.  199;  Chamberlain  y.  Hutchinson,  22  Bear.  444;  In  re  Davies' 
Trusts.  L.  R.  13  Eq.  1G3;   Eales  v.  Drake,  1  Oh.  Div.  217. 

"•Wilkinson  v.  Buist.  124  Pa.  St.  253,  16  AtL  856;  Fldler  v.  Lash,  125 
Pa.  St  87,  17  Ati.  240;  Harvey  v.  Brisbin,  50  Hun,  376,  3  N.  T.  Supp.  676; 
Harmon  v.  Smith,  38  Fed.  482.  So  the  power  must  not  be  exercised  before 
the  time  directed.  Booraem  v.  Wells,  19  N.  J.  Eq.  87;  Henry  v.  Simpson,  19 
Grant  (N.  C.)  522;  Jackson  v.  Ldgon,  3  Leigh  (Va.)  161. 

"«  Sneirs  Ex'rs  v.  Snell,  38  N.  J.  Eq.  119;  Shalter's  Appeal,  43  Pa.  81  88; 
Hale  V.  Hale,  137  Mass.  168;   Hallum  v.  Sillinum,  78  Tex.  847, 14  S.  W.  797. 

tiB  Moores  v.  Moores,  41  N.  J.  Law,  440;  Cotton  v.  Burkelman,  142  N.  T. 
160,  36  N.  E.  89a 

"•1  Sugd.  Powers,  830;  Richardson  v.  Sharpe,  29  Barb.  (N.  T.)  222; 
BakeweU  v.  Ogden,  2  Bush  (Ky.)  265. 
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When  a  general  power  is  defectively  executed,  equity  will  not 
aid  the  appointee,  unless  a  valuable  consideration  has  been  paid,**^ 
but,  where  there  are  defects  in  the  execution  of  a  special  power,  the 
aid  of  a  court  of  equity  will  be  given,''^  if  there  has  been  a  Rub- 
stantial  compliance,  and  such  defects  as  the  omission  of  the  requi- 
site number  of  witnesses  will  be  supplied;  "*  and  so,  where  the 
execution  has  been  by  will  instead  of  by  deed,  it  will  be  held 
good."* 

CompeUi/ng  JEaoecution. 

The  execution  of  a  power  can  be  compelled  only  where  the  power 
is  mandatory,  or  is  a  power  in  trust ;'*^  that  is,  a  power  held  in 
trust,  without  any  discretion  as  to  its  exercise,  and  in  which  the 
donee  has  no  beneficial  interest,  will  be  enforced  in  equity  in  con- 
formity with  the  trust,  although  not  executed  by  the  dcmee  of 
the  power.  Thus  where  there  is  a  power  given  to  trustees  to  sell 
property  and  apply  the  proceeds  upon  trusts,  and  the  trustees  die 
without  executing  the  power,  the  court  will  order  a  sale,  and  com- 
pel the  heirs  to  join  in  the  conveyance.**'  A  court  of  equity  will 
not  execute  or  control  a  discretionary  power.**' 

£xc€98vve  Execution. 

The  execution  of  a  power  may  be  excessive  as  to  the  object,  as 
when,  under  a  special  power,  estates  are  given  to  some  who  cannot 

««7  Schenck  v.  EUlngwood,  3  Edw.  Ch.  (N.  T.)  175;    Bradlsh  v.  Glbbs,  8 

Johns.  Ch.  (N.  Y.)  528;    Beatty  v.  Qark,  20  Cal.  11;    Morgan  v.  Mllman,  3 

De  Gex,  M.  &  G.  24.     See,  however,  Blove  v.  Sutton,  3  Mer.  237;    Sayer  v. 

il|  Sayer,  7  Hare,  377,  affirmed  Innea  v.  Sayer,  3  Macn.  &  G.  006;   Pepper's 

WUl,  1  Pars.  Eq.  Cas.  436. 
4|  «28  Barr  v.  Hatch,  8  Ohio,  527;   Mutual  Life  Ins.  Co.  v.  Everett,  40  N.  J. 

Eq.  345,  3  Atl.  126;  Clifford  v.  Clifford,  2  Vem.  379;  Pothergil  v.  Fothergil.  1 
Eq.  Cas.  Abr.  222,  pi.  9;  Jackson  v.  Jarkson,  4  Brown,  Ch.  462;  Moodie  v. 
Reld,  1  Madd.  516.    See.  also,  Johnson  v.  Touchet,  87  Law  J.  Ch.  25. 

S2t  Wilkes  y.  Holmes,  9  Mod.  485;  Sergeson  v.  Sealey,  2  Atk.  412.  Or  want 
of  a  seal.  Smith  v.  Ashton,  Ch.  Cas.  263.  See,  also,  Piggot  v.  Penrice,  Prec 
Ch.  471. 

s>o  Toilet  V.  Toilet,  2  P.  Wms.  489;    Sneed  v.  Sneed,  Amb.  64. 

281  Smith  Y.  Kearney,  2  Barb.  Ch.  (N.  Y.)  533;   Doe  v.  Ladd,  77  Ala. 

«•«  Sugd.  Powers,  588. 

tts  Sugd.  Powers,  258,  659. 
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be  donees;'*^  or  it  may  be  excessive  as  to  amount  of  sabject-matter^ 
when  more  is  given  than  the  donee  had  power  to  appoint'** 

A  power  to  sell  does  not  authorize  the  donee  to  mortgage^  in 
the  absence  of  expressions  showing  such  intention.***  And  a 
power  to  mortgage  does  not  authorize  a  sale,**^  but  the  mortgage 
may  be  in  the  usual  form,  and  might  be  by  a  trust  deed  or  a  mort- 
gage with  a  power  of  sale,  if  that  was  the  usual  mode  of  effect- 
ing a  mortgage.** ■  A  power  to  appoint  a  fee  includes  power  to 
create  lesser  estates,  because  such  a  power  is  equal  to  ownership 
in  fee,  and  the  owner  of  a  fee  simple  may  create  any  estate  he 
chooses.***  When  the  excess  can  be  separated,  the  execution  as 
to  the  remainder  will  be  valid.  For  instance,  in  case  of  excessive 
execution  as  to  the  objects  of  the  power,  the  estates  appointed  to 
those  who  could  not  take  as  donees  would  be  void,  and  the  others 
good.***  So  a  lease  for  40  years  under  a  power  to  lease  for  21 
would  be  good  as  a  lease  for  21  yeai's,  the  excess  only  being  void.*** 
If  conditions  are  improperly  annexed  to  the  appointment,  the  con- 
ditions will  be  treated  as  void,  and  the  appointment  freed  from 
theuL*** 

>84  Alexander  v.  Alexander,  2  Yes.  Sr.  dlO;   Sadler  v.  Pratt,  6  Sim.  632. 

"<  CommissionerB  of  Knox  Co.  v.  Nichols,  14  Ohio  St  260.  See  for  execu- 
tioxifl  held  good«  Whitlock's  Case,  8  Coke,  69b;  TroUope  v.  Linton,  1  Sim.  A 
S.  477;  Talbot  v.  Tipper,  Skin.  427;   Thwayles  v.  Dye,  2  Vem.  80. 

"•  Green  v.  Claiborne,  83  Va.  386,  5  S.  E.  876;  Norris  v.  Woods,  89  Va.  873, 
17  S.  B.  552;  Smith  v.  Morse,  2  Cal.  524.  But  see  Lancaster  v.  Dolan,  1 
Rawle  (Pa.)  231;  Zane  y.  Kennedy,  73  Pa.  St  182. 

>»7  1  Sugd.  Powers,  514. 

>»•  Wilson  T.  Troup,  7  Johns.  Ch.  (N.  Y.)  25;  Jesup  y.  Bank,  14  Wis.  881; 
Bolles  ▼.  Munnerlyn,  83  Oa.  727,  10  S.  E.  865.  A  power  to  mortgage  will  au- 
thorize a  renewal  of  a  preyious  mortgage.  Warner  y.  Insurance  Co.,  109  U. 
&  857,  8  Sup.  Ct  22L 

i»»  wmiams  y.  Woodard,  2  Wend.  (N.  Y.)  487;  Hedges  y.  Riker,  6  Johns. 
Gh.  (N.  Y.)  163.  But  see  Seymour  y.  Bull,  8  Day  (Conn.)  388;  Hubbard  y. 
Elmer,  7  Wend.  (N.  Y.)  446. 

>«•  2  Sugd.  Powers,  66.  Proper  appointees  wiU  take  the  whole.  Alexander 
T.  Alexander,  2  Yes.  Sr.  640;  Sadler  y.  Pratt  5  Sim.  682;  In  re  Kerr's  Trusts, 
4  Ch.  Diy.  600. 

141  Sinclair  y.  Jackson,  8  Cow.  (N.  Y.)  543;  Powcey  y.  Bowen,  1  Ch.  Cas.  23; 
GampbeU  y.  Leach,  Amb.  740. 

s«>  2  Sugd.  Powers  (Ed.  1856)  84;  Blomfleld  y.  Byre,  5  a-  B.  718.  See,  bow- 
•Ter,  In  re  Brown's  Trust  L.  R.  1  Eq.  74. 
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199.  Creditors  of  the  donee  of  a  power  have  nO^ 

the  pow^er,  except: 
EXCEPTION — When   the    power  is    general,   crei 
may  enforce  their  claims  against  a  Toluntar; 
pointee. 

200.  Creditors  of  the  appointee  may  enforce  their  c 

against  bis  estate  after  appointment  to  htm 
cannot  compel  the  execution  of  the  power,  e3 
EXCEPTION— In  some  states,  by  statute,  creditOFB 
compel  the  execution  of  a  beneflcial  power. 

The  donee  of  a  power  haa  no  estate  in  the  lands  subject  t 
and  his  interest  can  be  reached  by  his  creditors  only  in  eqi 
Under  a  special  power  in  which  the  donee  bus  no  beneficial  iu 
Wa  creditors  have  no  riKhts,*"  Most  caaes  hold  that  credi 
the  donee  may  levy  on  lands  in  the  hands  of  a  voluntary  ap] 
under  a  general  power,*'^  though  the  correctness  of  the 
has  been  doubted.'"  Creditors  of  the  appointee  under  a 
may  levy  on  the  lauds  after  the  power  is  executed,  but  th* 
not  compel  an  execution,  even  in  caseB  of  spf^cial  powera'* 
in  several  states,  including  New  York,  SlicUigan.  Wisconsi 
Minnesota,  it  is  provided  by  statute  that  the  execution  of  t 
flcial  power — that  is,  a  special  power  under  which  the  debto; 
compel  an  appointment  iu  bis  favor — may  be  compelled 
creditors  of  the  one  entitled  to  the  appointment'**  ^^ 

■«*  Holmes  V.  CogtalU,  12  Ves.  ZOG.  ^^M 

»*•  Johnson  y.  Cusbing,  15  N.  H.  aia  ^* 

**'  Clftpp  V.  lUKi-aham,  12G  Mass.  200;   Knowles  v.  Dodg«,  1  MaA^ 

C6;   Wales-  Adm'r  v.  Bowdlsh'B  Ei-r,  61  Vt  23.  IT  AU.  1000;   Laaselld  ■ 

wallls.  2  Vera.  4(i5;    Uoliiips  y.  Coghlll,  12  Vea.  206. 
>*•  Com.  y.  DuffleJd.  12  Pa.  St.  277;  ThoiTW  t.  Goodall.  17  Vea.  88& 
«*'  2  Sugd.  Powera.  102, 
>«■  Sctaors.  St.  B.  Lead.  Cas.  Real  Prop.  28;  1  SUm.  Am.  St  I^w,  |1 
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(  201)  DESTRUCTION  OV  FOWSRS,  821 


8AMB— DESTBUOnOK 

SOL  Powers  may  be  destroyed 

(a)  By  execution. 

(b)  By  death  of  one  whose  consent  to  the  execution  is 

required. 
(0)  By  alienation  of  the  estate  to  which  the  power  is 
appendant. 

(d)  By  release,  unless  the  power  is  simply  ooUateraL 

(e)  By  cesser. 

A  power  is  like  a  conyeyance  of  land,  and  cannot  be  revoked  by 
the  donor  after  it  has  been  created,  nor  will  his  death  pat  an  end 
to  the  right  to  exercise  it'^*  A  power  is,  of  course,  eztingoished 
by  its  execution,  and  any  farther  power  reserved  in  the  instrn- 
ment  of  execution  would  not  be  the  same,  but  a  new  power.*** 
The  death  of  one  whose  consent  to  the  execution  of  the  power  is 
required  destroys  the  power.**^*  Where  a  power  is  apx)endant,  the 
alienation  of  the  estate  to  which  the  power  is  annexed  destroys 
the  power,  in  whole  or  in  part,  because  the  donee  will  not  be  per- 
mitted to  execute  the  power  in  derogation  of  his  conveyance  of 
the  estate.'**  So  a  partial  alienation  of  the  estate  might  suspend 
or  qualify  the  power;  as,  where  the  donee  has  made  a  lease,  an 
estate  created  by  a  subsequent  execution  of  the  power  would  be 
postponed  until  the  termination  of  the  lease.***    A  power  in  gross, 

s«»  Wilbum  y.  Spofford,  4  Sneed  (Tenn.)  688;  Armstrong  y.  Moore,  69  Tex. 
046. 

«»•  Hele  y.  Bond,  Prec.  Ch.  474;  Hatcher  y.  Gnrtis,  Freem.  Oh.  61. 

sBi  Kissam  y.  Dierkes,  49  N.  Y.  602;  Powles  y.  Jordan,  62  Md.  499.  Bat 
see  Leeds  y.  Wakefield,  10  Gray  (Mass.)  514;  Sohier  y.  WiUiams,  1  Cnrt  479, 
Fed.  Cas.  No.  13,159. 

«9«  Wilson  y.  Troup,  2  Cow.  (N.  Y.)  196;  Parkes  y.  White,  11  Ves.  209; 
Bringloe  y.  Qoodson,  4  Blng.  N.  0.  726.  So  a  recoyery  extinguishes.  Smith 
y.  Death,  6  Madd.  871;  Sayile  y.  Blacket,  1  P.  Wms.  777;  or  a  fine,  Bickley 
T.  Guest,  1  Buss.  &  M.  440;  Walmsley  y.  Jowett,  28  Bng.  Law  &  Eq.  868. 
And  see  Hole  y.  Bscott,  2  Keen,  444. 

sfts  Noel  y.  Henley,  McClel.  &  Y.  802. 

RBAL  FBOF.^dl 
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howeyer,  is  not  affected  by  an  alienation  of  the  donee's  estate.*'^ 
And  a  power  simply  collateral  cannot  be  destroyed  by  the  donee.'" 
All  other  powers  may  be  released  to  one  having  a  freehold  in  pos- 
session, reversion^  or  remaind^,  and  so  destroyed.*"*  The  doc- 
trine of  merger,  however,  does  not  apply  to  powers,  because  the 
donee  may  have  both  an  estate  and  a  power.'*^  When  the  object 
for  which  a  special  power  is  created  haa  failed,  the  power  is  said 
to  be  destroyed  by  cesser.*** 

BUIiE  AGAINST  PEBPETUITIES. 

202.  **No  interest  subject  to  a  condition  precedent  is  good» 
unless  the  condition  must  be  fulfilled,  if  at  all, 
within  21  years  after  some  life  in  being  at  the  cre- 
ation of  the  interest.''** 

It  haa  already  been  stated  that  at  common  law  freeholds  could 
not  be  created  to  commence  in  future,  and  the  exceptions  to  this 
rule  which  have  grown  up  have  been  discussed;**^  but  some  forms 
uf  such  limitations  are  invalid  if  made  to  conmience  at  a  too  remott- 
period.  This  is  called  the  rule  against  perpetuities,  but  unfortunate!  \ 
so,  for  a  better  designation  would  be  the  rule  "against  remoteness." 
The  misnomer  has  in  all  probability  given  rise  to  much  of  the 
confusion  which  exists  in  relation  to  the  rule.    What  is  known  as 


I; 

I 

•4 


SB4  1  Sugd.  Powers,  85;  MaundreU  v.  Maundrell,  10  Yes.  246b.  But  set' 
Doe  V.  Britain,  2  Bam.  &  Aid.  08. 

SB6  A  power  simply  cc^lateral  is  ''a  power  to  a  person  not  haying  any  in- 
terest in  the  land,  and  to  whom  no  estate  is  given,  to  dispose  of,  or  charge 
the  estate  in  favor  of  some  other  person."  1  Sudg.  Powers,  46.  See  West  v. 
Bemey,  1  Russ.  &  M.  431. 

256  D'Wolf  V.  Gardiner,  9  R.  L  146;  Grosvenor  v.  Bowen,  16  B.  L  649,  10 
Atl.  589;  Albany's  Oase,  1  Ck>ke,  110b. 

2B7  Benesch  v.  Clark,  49  Md.  497;  Henderson  y.  Vaulx,  10  Yerk.  (Tenn.)  30. 

9»8  Hetzel  V.  Barber,  09  N.  Y.  1;  Sharpsteen  ▼.  TiUon,  8  Cow.  (N.  Y.)  661; 
Smith's  Lessee  v.  Folwell,  1  Bin.  (Pa.)  646;  Bates  v.  Bates,  184  Mass.  110. 
But  see  Ely  v.  Dix,  118  Dl.  477,  9  N.  E.  62  (a  partial  ftdlure). 

S5»  Gray,  Perp.  144;  Paxson,  J.,  in  Smith's  Appeal.  88  Pa.  St.  498.  For  the 
origin  and  history  of  tbe  rule  against  perpetaitle8»  see  Gray,  Perp.  c  6. 

>«•  See  ante,  pp.  188,  281b 
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§  202)  RULE    AGAINST   PERPETUITIES.  323 

the  rale  against  perpetuities  has  nothing  to  do  with  restraints  on 
alienation,  as  might  be  supposed,  though  many  statutes  and  caaes 
have  so  treated  it  It  is  based  entirely  on  public  policy,  and  its 
only  object  is  to  prevent  the  creation  of  estates  which  are  to  vest 
in  interest  at  a  remote  time.  That  this  is  true  will  be  seen  from  the 
fact  that  interests  may  be  too  remote,  though  they  are  capable  of  a 
present  alenation."** 

The  rule  against  perpetuities  applies  only  to  estates  which  are 
limited  to  vest  on  the  happening  of  a  contingency.  This  con- 
tingency must  happen,  if  at  all,  within  the  prescribed  period,  or 
the  estate  so  limited  is  void.'**  The  fact  that  it  may  and  does 
happen  within  such  time  is  not  sufQcient  to  make  the  limitation 
valid,  if  it  might  have  happened  beyond  the  prescribed  time.'** 
An  estate  may  be  limited,  according  to  this  rule,  after  any  number 
of  lives  in  being.***  The  only  restriction  sug:  ^sted  Is  that  the 
number  must  not  be  so  great  that  evidence  of  the  termination  of 
the  lives  cannot  be  obtained,***  In  the  usual  form  in  which  the 
mle  is  stated,  the  period  of  gestation  is  added  to  21  years,  but  this 
is  not  strictly  accurate.  The  same  effect  is  reached  by  holding 
that  a  child  in  ventre  sa  mere  is  in  being,  so  as  that  an  estate 
ran  vest  In  it.***  In  this  way  it  is  possible  that  three  periods  of 
gestation  may  occur  in  a  limitation  which  does  not  violate  the 
rule.**^  The  term  of  21  years  after  the  dropping  of  a  life  which 
Is  allowed  by  the  rule  may  be  in  gross  without  reference  to  the 

"I  Gray,  Perp.  |  140. 

«•«  Jee  v,  Audley,  1  Ck>x,  Ch.  324;  AbWss  v.  Bumey,  17  Ch.  Dlv.  211;  In  re 
Frost,  43  Oh.  Dlv.  246;  In  re  Hargreaves,  Id.  401;  Porter  v.  Fox,  6  Sim.  485; 
Doe  T.  CbaUis,  18  Q.  B.  224,  281.  Se«  Sawyer  y.  Cubby,  146  N.  Y.  192,  40  N. 
E.  860;  Lloyd  v.  Garew,  Show.  Pari  Cas.  187.  For  a  longer  period  made 
possible  under  statutes  affecting  esta/tes  tall,  see  1  Demblts,  Land  Tit  118. 

>«»  Stephens  v.  Evans'  Adm'x,  80  Ind.  89;  Jee  v.  Audley,  1  Ck>x,  Ch.  824; 
Lett  V.  RandJtU,  8  Smaie  &  G.  88.     Contra,  Longhead  v.  Phelps,  2  W.  Bl.  704. 

it4  Or  after  the  lives  of  unborn  persons,  If  the  vesting  Is  during  the  Uvea  of 
persons  In  being.     Evans  v.  Walker,  8  Ch.  Dlv.  211. 

'••TheUusson  v.  Woodford,  11  Ves.  112;  Low  v.  Bnrron,  3  P.  Wms.  262. 
See  Scatterwood  v.  Edge,  1  Salk.  229. 

it6  Gray,  Perp.  |  220;  Storrs  v.  Benbow,  8  De  Gex,  M.  &  G.  890;  Long  v. 
Blac^aU,  7  Term  R.  100. 

ttT  **Suppose,  for  Instance,  a  devise  to  testator's  children  for  life,  on  their 
ieath  to  be  accumulated  till  the  youngest  grandchild  reaches  twenty-one. 
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minority  of  any  person.'**  Tberefore  a  limitation  of  an  estate 
after  a  term  of  21  years  is  good.***  In  caaes  of  contingent  remain- 
ders, however,  the  time  within  which  they  must  vest  is  limited  to 
the  duration  of  lives  in  being,  and  the  period  of  21  years  additional 
is  not  allowed.*^*  The  time  within  which  an  estate  limited  must 
vest  under  the  rule  is  computed  from  the  death  of  the  testator, 
when  the  limitation  is  by  wiU,*^*  and,  when  by  deed,  from  the 
execution  of  the  deed."^"  The  rule  is  satisfied  If  the  estate  vests 
within  this  time,  though  the  interest  so  created  does  not  terminate 
until  a  later  time."^* 

The  rule  against  perpetuities  is  not  one  of  construction,  but  it 
is  applied  to  a  devise  or  a  deed  after  the  instrument  limiting  the 
estates  is  construed,  and  is  applied  regardless  of  the  intention;  for 
the  rule  is  not  intended  to  effect  the  intention,  but  more  often  da- 
feats  it.*^^  It  is  only  in  cases  of  ambiguous  construction  that  it  la 
presumed  that  the  intention  was  to  limit  an  estate  which  would  not 
be  void  as  contravening  the  rule.*^* 

and  then  to  be  divided  among  all  the  grandchUdren  then  Uylng,  and  the  Issue 
then  living  of  any  deceased  grandchild.  The  testator  leaves  a  posthumons 
child,  who  dies,  leaving  one  child.  A.,  bom«  and  another,  B.,  en  ventre  sa 
mere.  B.  is  bom,  and  reaches  twenty-one,  bat  before  he  does  so  A.  dies, 
leaving  his  wife  enceinte,  who  gives  birth  to  a  child  after  B.  reaches  twenty- 
one.  Here  we  have  (1)  the  period  until  the  testator's  child  is  bom;  09  the 
life  of  snch  child;  (8)  the  period  after  the  death  of  such  child  until  B.  is 
born;  (4)  the  minority  of  B.;  (5)  the  period  from  the  time  when  B.  reaches 
twenty-one  until  A.'s  chUd  is  bom.  Here  we  have  a  life,  a  minority  of  twen- 
ty-one years,  and  three  periods  of  gestation."  Qray,  Perp.  §  222.  And  com- 
pare Long  V.  Blackall,  7  Term  B.  100;  TheUusson  t.  Woodford,  U  Yes.  112^ 

se«  Beard  v.  Westcott.  6  Taunt  883;  Cadell  v.  Palmer,  1  Olark  &  F.  872. 
But  see  Mayor,  etc.,  of  New  York  v.  Stuyvesant's  Heirs,  17  N.  Y.  34. 

t«»  Gray,  Perp.  §  225;  Low  v.  Burron,  8  P.  Wms.  262.  See  Stephens  v. 
Stephens,  Cas.  t.  Talb.  228;   Avem  v.  Lloyd,  L.  R.  5  Eq.  888. 

«To  Gray,  Perp.  §  294;   Cattlln  v.  Brown,  11  Hare,  87Z 

tTi  Southern  t.  WoUaston,  16  Beav.  276. 

ITS  McArthur  y.  Scott,  118  U.  S.  840,  5  Sup.  Ot  652. 

ST  8  Otis  V.  McLellan,  18  Allen  (Masa)  389;  Minot  v.  Taylor,  129  Mass.  160; 
Heald  V.  Heald,  56  Md.  800.    But  see  Slade  v.  Patten,  68  Me.  880. 

S7«  Gray,  Perp.  §  629;  Maule,  J.,  in  Dungannon  v.  Smith,  12  ClSLtk  &  F. 
546;   James,  L.  J.,  in  Heasman  v.  Pearse,  7  Gh.  App.  275. 

«T»  Poet  V.  Hover,  38  N.  Y.  593;   Du  Bois  v.  Ray,  35  N.  Y.  162. 
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Effect  of  Limitations  too  Bemote. 

When  the  limitation  of  a  future  estate  is  void  on  aocount  of  the 
role  against  perpetuities,  the  prior  estates  take  effect,  as  if  there 
had  been  no  subsequent  limitations.'^*  But  estates  which  are  to 
take  effect  after  limitations  that  are  too  remote,  if  vested,  or  if 
they  become  vested  within  the  time  prescribed  by  the  rule,  will 
not  be  affected  by  the  void  limitations.'^^  In  cases  where  a  good 
limitation  of  an  estate  is  made,  and  a  subsequent  modification  is 
added  which  would  make  the  estate  void  for  remoteness,  the  modifi- 
cation will  be  rejected,  and  the  estate  will  stand  as  under  the 
original  limitation.'^'  When  there  is  no  disposition  in  a  will, 
except  the  void  limitation,  the  heirs  take.'^' 


SAME— ESTATES  SUBJECT  TO  THE  BULB. 

808.  The  rale  against  perpetuities  applies  to  all  estates 
and  interests  in  land,  legal  or  eqnitablOi  but  does 
not  include  , 

(a)  Vested  interests. 

(b)  Present  interests. 

(0)  Powers  which  cannot  be  exerdsed  beyond  the  time 
allowed  by  the  role. 

EXCEPTIONS— The  following  cases  are  recognized  ex- 
ceptions to  the  role: 

(a)  Bights  of  entry  for  condition  broken. 

(b)  Gifts  to  a  charity,  with  a  remote  gift  over  to  an- 

other charity. 

■T«  Proprietors  of  Clmrch  In  Brattle  Square  y.  Grant,  8  Gray  (Mass.)  142. 

>7T  Gray,  Perp.  §  251.  But  Bee  Proctor  y.  Bishop  of  Bath  &  Welhi,  2  H. 
Bl  858.  So  some  of  the  limitations  may  yest  in  time,  and  be  yalid  tbonfD 
others  falL  Wilkinson  y.  Duncan,  80  Beay.  Ill;  Cattlin  y.  Brown,  11  Hare, 
872;  Plcken  y.  Matthews,  10  Ch.  Dly.  264;  Hills  y.  Simonds,  126  Mass.  686. 
But  see  Peaiks  y.  Moeeley,  6  App.  Gas.  714. 

>TtSlade  y.  Patten,  68  Me.  880;  Ring  y.  Hardwick,  2  Beay.  852;  Goye  y. 
Gore,  2  P.  Wma  28.  Otherwise  when  the  first  limitation  is  not  absolute. 
Whitehead  y.  Bennett,  22  Law  J.  Ch.  1020. 

"tFoedick  y.  Fosdick,  9  Allen  (Mass.)  41;   Wainman  y.  Field,  Kay.  607. 
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The  rule  against  perpetuities  does  not  apply  to  vested  interests, 
but  only  to  those  which  are  contingent.* '•  Covenants  running  with 
the  land  are  present  interests,  and  therefore  do  not  violate  the 
rule.*'*  If  property  is  vested  absolutely  in  a  person,  and  a  con- 
dition is  added  postponing  his  enjoyment,  such  condition  will  be 
void  for  repugnancy  if  for  a  longer  period  than  the  minority  of  the 
person  entitled  to  the  property.  Such  cases  have  nothing  to  do  with 
the  rule  against  perpetuities.*"*  We  have  already  seen  that  reversions 
and  vested  remainders  are  vested  interests,  and  therefore  they  are  not 
within  the  rule  against  perpetuities.* ••  There  is  considerable  con- 
flict as  to  whether  contingent  remainders  are  within  the  rule.  It 
is  argued  that  they  are  not  within  the  rule,  because  they  may  be 
destroyed  by  the  tenant  of  the  preceding  estate.  But  the  better 
opinion  is  that  they  are  subject  to  the  rule.  This  is  the  case  under 
statutes  which  prevent  the  destruction  of  such  remainders  by  acts 
of  the  tenant  of  the  particular  estate.***  Remainders  after  estates 
tail  are  not  too  remote,  because  they  may  be  barred  by  the  tenant 
in  tail  at  any  time.*** 

A  great  many  cases  have  arisen  where  there  were  limitations 
over  ''on  failure  of  issue."  At  common  law  the  words  are  held  to 
mean  an  indefinite  failure  of  issue,  and  not  a  failure  at  the  death 
of  the  person  named.***  The  tendency  of  the  later  cases  is  away 
from  this  rule,**^  and  in  some  states  it  has  been  changed  by  stat* 

tso  Qray,  Perp.  §  206. 

tsi  Tobey  v.  Moore,  130  Mass.  448;   Bz  parte  Ralph,  1  De  Gez,  219. 

sss  Daniels  v.  Bldredge,  125  Mass.  866;  Josselyn  y.  Josselyn,  9  Sim.  S3; 
Saunders  v.  Vautier,  4  Beav.  115.  In  re  Ridley,  11  Oh.  Dlv.  045.  But  see 
Herbert  y.  Webster,  15  Gh.  Dlv.  610.    See  Leake  v.  RoblnRon.  2  Mer.  963. 

«•»  Gray,  Perp.  §  205. 

ss«  Gray,  Perp.  §f  2S4-286,  and  see  ante,  p.  294. 

tsB  Goodwin  y.  Clark,  1  Ley.  35;  Nlcolla  v.  Sheffield,  2  Brown,  Ch.  215. 
See  Dnke  of  Norfolk's  Case,  8  Oh.  Gas.  1.  And  of.  Brlstow  v.  Boothl^,  2 
Sim.  &  S.  465. 

>•<  Chadock  v.  Cowley,  Cro.  Jac.  695;  Burrough  v.  Foster,  6  R.  L  684; 
Of.  Ashley  v.  Ashley,  6  Sim.  358.  But  otherwise  as  to  leaseholds.  Forth 
y.  Chapman,  1  P.  Wms.  663;  or  legacies,  Nichols  v.  Hooper,  Id.  198.  And 
see  Hughes  y.  Sayer,  Id.  534. 

ssT  Anderson  v.  Jackson,  16  Johns.  (N.  Y.)  382;  Benson  y.  Corbin,  145  N.  Y. 
851,  40  N.  B.  11;  Abbott  v.  Essex  Co.,  18  How.  202;  Greenwood  v.  Yerdon, 
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ate.*"  When  the  failure  is  of  the  isBue  of  some  other  person  than 
the  holder  of  the  estate,  the  limitation  oyer  is  an  executory  deyise, 
and  so  void  in  cases  of  indefinite  failure.*'*  But,  if  the  remain- 
der is  given  to  another  on  the  failure  of  issue  of  the  first  taker, 
a  limitation  after  an  indefinite  failure  is  construed  to  give  him  an 
estate  tail,  and  the  remainder  after  it  therefore  does  not  violate  the 
role  against  perpetuities.***  In  any  case  where  a  definite  failure 
of  issue  of  a  living  person  is  meant,  limitations  over  are  not  within 
the  rule,  because  they  must  take  effect  at  the  end  of  a  life  in 
being.*** 

When  a  remainder  limited  in  a  will  is  void  on  account  of  this 
rale,  it  will,  if  possible,  be  construed  to  give  an  estate  tail  in  the 
first  taker,  as  being  as  near  the  testator's  real  intention  as  pos- 
sible.   This  is  called  the  cy-pres  doctrine  of  construction.*** 

It  is  often  stated  that  a  contingent  remainder  cannot  be  limited 
to  an  onbom  child  of  an  unborn  person.  But  this  is  believed  to  be 
inaccurate.  It  was  founded  on  the  exploded  notion  that  there 
coold  not  be  a  ^possibility  on  a  possibility."***  In  the  United 
States,  rights  of  entry  for  condition  broken  are  probably  an  ex- 
ception to  the  rule  against  perpetuities,  though  no  sufficient  reason 
can  be  given  for  making  the  difference.**^  The  rule  against  per- 
petuities applies  to  equitable  as  well  as  to  legal  estates.    If  they 

1  Kay  &  J.  74;  Trotter  v.  Oswald,  1  Ooz,  Oh.  817;  Bx  parte  Davles,  2  Sim. 
(N.  S.)  114;  Roe  v.  Jeffery,  7  Term  R.  688;  Barlow  v.  Salter,  17  Yes.  479. 

»•  1  Stim.  Am.  St  Law,  §  1416. 

tt9  Sanders  v.  Oornlah,  Oro.  Car.  280;  Love  v.  Wyndham,  1  Mod.  60. 

tio  Tatton  V.  MoUlnenz,  Moore,  800;  RetherldE  y.  Ohappel,  2  Bnlst  28. 

s*i  Gray,  Perp.  §§  166-168;  Davenport  v.  KlriKbmd,  166  lU.  189,  40  N.  B. 
804;  TerreU  v.  Reeves,  108  Ala.  264,  16  South.  64.  But,  contra,  Ohild  v. 
Baylle,  Cro.  Jac.  469. 

>•>  Allyn  V.  Mather,  9  Conn.  114;  Yanderplank  v.  King,  8  Hare,  1;  Parfltt 
T.  Hember,  L.  R.  4  Bq.  448;  Hnmberston  y.  Hnmbeniton,  1  P.  Wms.  882; 
Elliott  V.  BUlott,  12  Sim.  276;  Kevem  v.  Williams,  6  Sim.  171.  Of.  Hampton 
▼.  Holman,  6  Oh.  Dlv.  188;  Routledge  v.  Dorril,  2  Yes.  Jr.  868;  Hale  v.  Pew, 
26  Beav.  886.     But  see  St.  Amour  v.  Rlvard,  2  Mich.  294. 

*«*See  Gray,  Perp.  If  287-294.  Oontra,  that  they  are  void,  Whitby  v. 
Mitchell,  44  Oh.  Dlv.  86. 

214  Brattle  Square  Church  v.  Grant,  8  Gray  (Mass.)  142;  Hunt  v.  Wright, 
47  N.  H.  SOa  Oontra,  Dunn  v.  Flood,  26  Oh.  Dlv.  629.  See,  however,  Lon- 
don &  8.  W.  Ry.  Oo.  V.  Gomm,  20  Oh.  Dlv.  662. 
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are  vested  thej  are  not  subject  to  the  role;  otherwise  they  are.*** 
The  rale  in  fact  has  principallj  to  do  with  cases  of  fatnre  uses 
and  executory  devises.  A  trost  does  not  violate  the  mle  against 
perpetuities  because  it  is  to  continue  indefinitely,  if  it  vests  within 
the  time  required,  because,  as  has  been  seen,  the  rule  against 
perpetuities  is  concerned  with  the  vesting  of  estates,  not  with 
their  duration. •••  The  question  of  remoteness  in  connection  with 
mortgages  does  not  seem  to  have  been  raised,  but  Mr.  Gray  thinks 
that  no  good  reason  can  be  assigned  why  it  should  not  apply.'*^ 
Under  limitations  to  a  class  which  are  void  because  some  of  the 
persons  who  are  to  taJ^e  cannot  be  ascertained  within  the  time 
required  by  the  rule  against  perpetuities,  the  limitations  are  void 
as  to  all  of  the  class,  unless  so  made  that  the  amount  one  is  to 
receive  is  not  affected  by  the  existence  of  the  other  limitations.  In  the 
latter  case  those  limitations  will  be  good  which  can  vest  within  the 
required  time,  and  the  others  will  be  bad.**'  Under  limitations 
to  a  series  of  persons,  the  limitation  to  the  first  one  of  the  series 
will  not  be  rendered  void  by  the  fact  that  the  limitations  to  the 
others  are  too  remote."** 

Powers. 

The  application  of  the  rule  against  perpetuities  to  powers  is  stated 
by  Mr.  Gray  as  follows:  **(!)  If  a  power  can  be  exercised  at  a 
time  beyond  the  limits  of  the  rule  against  perpetuities  it  is  bad. 
(2)  A  power  which  cannot  be  exercised  beyond  the  limits  of  the 
rule  against  perpetuities  is  not  rendered  bad  by  the  fact  that  with- 
in  its  terms  an  appointment  could  be  made  which  would  be  too 
remote.  (8)  The  remoteness  of  an  appointment  depends  upon  its 
distance    from    its    creation,  and    not  from    the  exercise  of  the 

**B  See  Abbiss  v.  Bumey,  17  Ch.  Div.  211;  BuU  v.  Prltchard,  5  Hare,  0117: 
Blagrove  v.  Hanoock,  16  Sim.  871. 

s»e  Philadelphia  v.  Glrard's  Heirs,  40  Pa.  St  9;  Yard's  Appeal,  04  Pa.  SL  96. 
Ocmtra,  Slade  v.  Patten,  68  Me.  880. 

i»T  Gray,  Perp.  §|  562-671. 

t9«  Lowry  t.  Maldroi¥,  8  Rich.  Eq.  (S.  O.)  241;  HUls  t.  Slmonds,  125  Mass. 
686;  Boughton  t.  Boughton,  1  H.  L.  Cas.  406;  Storrs  t.  Benbow,  8  De  Qez, 
M.  &  Q.  800;  Wilkinson  y.  Duncan,  80  Bear.  Ill;  BUlott  t.  EUlott,  12  Sim.  276. 

t»»  Goldsborough  v.  Martin,  41  Md.  488;  OaldweU  t.  WllUa,  67  Miss.  666; 
DlUon  V.  Reniy,  Ir.  B.  10  E<i.  152;  Liley  v.  Hey,  1  Hare,  580;  Wainman  r. 
Field,  Kay,  507. 
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power.*****  The  effect  of  appointments  under  powers  which  are 
too  remote  is  the  same  as  for  estates  limited  in  violation  of  the 
rule.*** 

OijU  to  Charities* 

The  rule  against  perpetuities  also  applies  to  gifts  to  charities 
in  nearly  all  their  forms.  For  instance,  where  there  is  a  gift  to 
a  charity  with  a  gift  over  to  an  individual,  whether  in  trust  for  him 
or  not,  the  gift  over  is  void  if  it  violates  the  rule.*®*  So  with  a 
gift  to  an  individual  followed  by  a  remote  gift  over  to  a  charity.*®* 
Again,  property  may  be  held  in  trust  for  an  individual,  to  be  held, 
on  the  hapi>ening  of  a  contingency,  for  a  charity.  If  the  contin- 
gency is  too  remote,  the  gift  to  the  charity  is  void.***  In  the 
case,  however,  of  a  gift  to  one  charity,  with  a  gift  over  to  another, 
the  rule  against  perpetuities  has  been  held  not  to  apply.***  But 
Mr.  Gray  doubts  the  correctness  of  such  a  holding.***  It  has  also 
been  held  that  a  gift  which  could  not  take  effect  at  the  testator's 
death  would  be  held  by  the  court  a  reasonable  time,  at  least,  for 
the  benefit  of  the  charity.**^ 

«••  Gray,  Perp.  §  478;  mUen  y.  IseUn,  144  N.  Y.  865,  88  N.  B.  868;  In  re 
Powell's  Trusts,  39  Law  J.  Gh.  188.     Gontia,  Rous  v.  Jackson,  20  Gh.  Dlv.  621. 

•01  Morgan  v.  Gronon.  L.  R.  16  Eq.  1.  The  appointment  Is  bad  If  It  might 
vest  at  a  too  remote  period,  though  It  does  not  Smith's  Appeal,  88  Pa.  St. 
482.  An  appointment  over  on  a  contingency  after  an  appointment  which 
Tlolates  the  mle  Is  void  also.  Routledge  v.  Dorrll,  2  Yes.  Jr.  857.  A  power 
collateral  to  an  estate  tall  Is  not  void,  since  the  tenant  In  tall  may  bar  It  at 
any  time.  Lantsbery  y.  G<^ller,  2  Kay  &  J.  709.  A  yold  clause  may  be  re- 
jected, and  the  rest  of  the  appointment  stand.  In  re  Teague's  Settlement,  L. 
R.  10  Bq.  564. 

soa  Gray,  Perp.  §  598;  Brattle  Square  Ghurch  v.  Grant,  8  Gray  (Mass.)  142; 
Wells  V.  Heath,  10  Gray  (Mass.)  17;  Society  for  Promoting  Theological  Bdu- 
catlon  T.  Attorney  General,  185  Mass.  285;  Palmer  v.  Bank,  17  R.  I.  627,  24 
Aai09. 

SOS  Gray,  Perp.  §  594;  Leonard  v.  Burr,  18  N.  Y.  96;  Smith  v.  Townsend, 
82  Pa.  St  484;  Gommlssloners  of  Gharltable  Donations  &  Bequests  v.  De 
Clifford,  1  Dm.  &  War.  245;  Attorney  General  v.  Gill,  2  P.  Wms.  869;  In  re 
Johnson's  Trusts,  L.  R.  2  Bq.  716. 

>««  Gray,  Perp.  §§  595,  596. 

sosChrlsfs  Hospital  v.  Grainger,  16  SlnL  88,  1  McN.  &  G.  460,  approved 
Odell  V.  OdeU,  10  Allen  (Mass.)  1,  9;  Jones  v.  Habersham,  107  U.  &  174,  186, 
2  Sup.  Gt  886;  Chamberlayne  v.  Brockett,  8  Oh.  App.  206. 

so«  Gray,  Perp.  §§  597-603. 

••T  Blnnett  v.  Herbert,  7  Oh.  App.  282i 
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SAMB— BXJUB    AGAIITST    FEHPETUITIEB    IN    THE    niriTB3> 

STATES. 

804.  In  the  XTnited  States  the  rule  against  perpetuities  ex- 
ists as  at  eonunon  law,  except: 
EXCBFnON— In  some  states  it  is  provided  by  statute 
that  all  future  estates  must  vest  within  two  lives 
in  being. 

As  has  been  stated,  the  mle  against  perpetuities  was  established 
by  construction  of  the  courts.  In  most  American  states  the  rule 
has  been  adopted  as  part  of  the  common  law.  In  some  there  are 
statutes  which  are  merely  declaratory  of  the  common-law  rule. 
In  others  a  different  rule  has  been  provided, — notably,  in  New^ 
York,  Michigan,  Wisconsin,  and  Minnesota, — and  the  time  is  lim- 
ited to  the  duration  of  two  lives  in  being.*** 

RULE  AGAINST  ACCXTMnLATIOira 

206.  At  common  law  the  rents  and  profits  of  land  could 
be  directed  to  be  accumulated  for  the  period  alloiiTed 
by  the  rule  against  perpetuities  for  the  vesting  of 
estates,  but  in  a  number  of  states  statutes  have  pre- 
scribed a  different  period. 

At  common  law,  rents  and  profits  of  an  estate  can  be  directed  to* 
be  accumulated  during  the  time  allowed  by  the  rule  against  per- 
petuities.*®*  This,  however,  has  been  restricted  to  a  shorter  time,, 
in  many  states,  by  statute.  In  some  states  these  periods  are  meas- 
ured by  minorities;  in  others,  a  definite  number  of  years,  as  10  or 
21,  is  prescribed,  regardless  of  lives  or  minorities.*^*    This  role 

sot  1  Btlm.  Am.  St  Law,  H  1^40,  1442.  The  role  in  these  states  has  been 
discussed  at  length  in  Chapl.  Suspen.  Power.  And  see  Dean  y.  Mnmford,  102 
Mich.  610,  ei  N.  W.  7;  Morris  ▼.  BoUes,  66  Conn.  46,  81  AtL  688;  Ketchmn  v. 
Ck>rse,  66  Conn.  86,  81  AtL  486. 

•09  Thellusson  v.  Woodford,  11  Ves.  112. 

sio  1  stlm.  Am.  St  Law,  §  1448;  Brandt  v.  Brandt,  18  Misc.  Rep.  481,  84  N. 
Y.  Supp.  684.  The  Bnglish  statute  on  this  subject  is  called  the  "ThellnsaoB 
Act"  (39  &  40  Geo.  III.  c  08).    And  see  In  re  Woods  [1804]  8  Oh.  881. 
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differs,  however,  from  the  rale  against  perpetuities,  in  that  direc- 
tions for  accomnlations  are  yoid  only  as  to  the  excess  after  the 
time  permitted.*^^  There  is  some  doubt  as  to  whether  the  rule 
against  accumulations  applies  to  gifts  to  charities.  Where  there 
is  a  present  gift  to  a  charity,  with  directions  to  accumulate  the 
profits,  if  the  directions  are  Toid  the  property  will  be  applied  to  the 
use  of  the  charity  at  once.*** 

sii  1  Stim.  Am.  8t  Law,  §  1444;  OdeU  r.  OdeU,  10  Allen  (Mass.)  1;  Martin 
▼.  Maugham,  14  Sim.  280.  But  compare  Southampton  t.  Hertford,  2  Yes.  & 
B.  64;  Curtis  r.  Lukln,  5  Beay.  147.  The  right  to  the  Income  may  be  Tested 
aod  only  tlie  enjoyment  postponed.  Smith  t.  Parsons,  146  N.  Y.  HO,  40  N.  B. 
786. 

Sit  Qraj,  Papw  |  6781 
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■STATBB  AS  TO  NUMBER  OF  OWNBRS-nJOIMT  BRA' 

200.  Estates  as  to  Number  of  Owiiei& 

207.  Joint  Estates. 

206.         Joint  Tenancies. 

209.  Tenancies  in  Common. 

2ia         Estates  in  Co-parcenaxy. 
211-212.  Estates  in  Entirety. 

218.  Estates  in  Partnershipw 

214.  Incidents  of  Joint  EstatMk 

215-210.  Partition. 


ESTATES  AS  TO  NXJMBBB  07  OVmnSBB. 

806.  Bstates  are  divided  accordinic  to  the  nnmbeir  of  own- 
ers who  are  entitled  to  posseiMrion  at  the  same  time 
into, — 

(a)  Bstates  in  severalty,  and 

(b)  Joint  estates. 

JOINT  ESTATB& 

207.  Joint  estates  are  those  which  are  owned  by  two  or 
more  persons.  The  joint  estates  at  oommcin  law 
are, — 

(a)  Joint  tenancies  (p.  833). 

(b)  Tenancies  in  common  (p.  885). 

(c)  Estates  in  co-parcenary  (p.  386). 

(d)  Bstates  in  entirety  (p.  887). 

(e)  Bstates  in  partnership  (p.  889). 

The  Interests  so  far  considered  have  been  those  In  whloh  the 
right  to  possession  is  in  one  person  at  a  time.  Snoh  interests  are 
called  estates  in  severalty.  But  these  same  estates,  as  to  qnantity, 
quality,  time  of  enjoyment,  etc.,  may  be  held  by  two  or  m<H^  pe^ 
sons  in  an  undivided  ownership,  and  when  so  held  they  are  called 
Joint  estates. 
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SAMS— JOINT  TENANOIBS. 

806.  A  Joint  tenancy  is  an  ownership  of  land  In  commu- 
nity in  equal  nndivlded  shares  by  virtue  of  a  convey- 
ance -which  imports  an  intention  that  the  tenants 
shall  hold  one  and  the  same  estate.  The  interests 
of  all  the  tenants  go  to  the  last  sxurvivor.  For  the 
existence  of  a  joint  tenancy  the  following  unities 
are  necessary: 

(a)  Unity  of  interest 

(b)  Unity  of  title. 

(c)  Unity  of  time. 

(d)  Unity  of  possession. 

At  common  law  all  joint  estates  were  presomed  to  be  Joint  ten- 
ancies unless  there  was  a  contrary  provision  In  the  instrument 
creating  them/  but  this  presumption  does  not  now  obtain  in  many 
states.'  Joint  estates  held  by  trustees  or  mortgagees  continue,  how- 
ever,  in  many  of  these  states,  to  be  joint  tenancies.*  The  chief  in- 
cident of  a  joint  tenancy  is  the  right  of  suryivorship  by  which  the 
interest  of  a  tenant  does  not  pass  to  his  heirs,  but  Tests,  after  his 
death,  in  his  co-tenant,  or,  if  there  be  more  than  one,  it  vests  in  all 
of  them.  The  doctrine  of  survivorship  is  applied  until  only  one 
tenant  remains,  who  then  holds  in  severalty,  and  the  land  will  go 
to  his  heirs.^  A  joint  tenancy  is  said  to  be  held  ^^er  my  et  per  tout." 
This  is  translated  by  Blackstone  as  meaning  by  the  half  or  moiety 
and  by  the  whole,*  while  others  translate  it  as  meaning  by  noth- 
ing and  by  the  whole.*  For  the  existence  of  a  joint  tenancy  it  is 
necessary  that  there  be  present  the  four  unities  as  they  are  called.^ 

I  Martin  v.  Smith,  5  Bin.  (Pa.)  16.    Gf .  Calnes  v.  Grant,  Id.  119. 
<8ee  post,  p.  335.    On  tbe  dlfFerence  between  tenancies  In  coomion  and 
Joint  tenancies,  see  Doe  v.  Abey,  1  Maule  &  S.  428. 

•  1  Stlm.  Am.  St  Law,  I  1871,  8,  5. 

« Overton  v.  Lacy,  6  T.  B.  Mon.  (Ky.)  18;   Spencer  v.  AusttUt  88  Yt 
H£rbemont*8  Bx'rs  v.  Thomas,  1  Gheves,  Bq.  (S.  O.)  2L 

•  2  BL  Comm.  182. 

<  Murray  v.  HaU,  7  Man.,  G.  &  S.  440,  note^  440i, 
T  De  Witt  V.  San  Francisco,  2  Gal.  289. 


384  BTTATBB  AS  TO   NUlfBEB   OF  OWNSBS — ^JOINT  ESTATES.       (Ch.  12 

These  are  interest,"  title/  time,^®  and  posaession.^^  By  unity  of 
interest,  in  reference  to  joint  tenancy,  is  meant  a  similarity  of  estate, 
as  regards  its  extent  or  duration,  in  each  joint  tenant  Since  joint 
tenants  hold  under  a  grant  of  a  single  estate,  their  interests  are 
necessarily  the  same  in  extent.  Thus  one  cannot  be  tenant  in  fee 
simple  and  the  others  in  tail,  or  for  life,  or  for  a  term  of  years. 
But  where  two  or  more  are  joint  tenants  for  life,  one  of  them  may 
have  the  inheritance  in  severalty,  subject  to  the  joint  estate;  as 
where  land  is  granted  to  A.  and  B.  for  their  lives,  and  to  the  heirs 
or  heirs  of  the  body  of  A.  By  unity  of  the  title  of  joint  tenants  is 
meant  the  creation  of  their  interests  by  one  and  the  same  act;  that 
is,  by  the  same  grant  or  devise.  Joint  tenants  cannot  be  acquired  un- 
der different  titles.  And,  at  common  law,  unity  of  time  of  com- 
mencement of  the  title  was  requisite;  that  is,  the  interests  of  the 
tenants  must  have  vested  at  one  and  the  same  time.  Thus,  if  the 
fee  simple  in  remainder  after  a  life  estate  were  limited  to  the  heirs 
of  A.  and  the  heirs  of  B.,  A.  and  B.  being  alive  at  the  time  of  the 
limitation,  but  subsequently  dying  at  different  times,  their  respec- 
tive heirs  would  not  be  joint  tenants,  but  tenants  in  common;  since 
their  interests  would  not  have  arisen  at  the  same  moment.  But  by 
means  of  limitations  operating  by  way  of  springing  or  shifting  use, 
or  executory  devise,  the  interests  of  joint  tenants  may  be  made  to 
arise  at  different  timea  Unity  of  possession  means  only  a  joint 
right  to  possession,  which  is  essential  to  all  joint  estates.  A  joint 
tenancy  can  be  created  only  by  purchase.  It  cannot  arise  by  de- 
scent.^' One  joint  tenant  cannot  convey  the  whole  estate  or  any 
part  by  metes  and  bounds,^'  but  he  may  convey  his  share,  and  such 
a  conveyance  causes  a  severance  of  the  tenancy.^^  That  is,  when 
a  joint  tenant  mortgages  or  conveys  his  share  to  a  stranger,  it 

•  Wiflcofs  Case,  2  Coke,  60b;  Putney  v.  Dreeser,  2  Mete.  (Mass.)  683; 
Jones  V.  Jones,  1  CaU  (Ya.)  458. 

»De  Witt  T.  San  Francisco,  2  Cal.  289. 

io  Strattan  y.  Best,  2  Brown,  Ch.  288;  Sammes'  Case,  18  Coke,  04. 

11  Thornton  v.  Thornton,  8  Rand.  (Va.)  179. 

It  1  Washb.  Real  Prop.  (5th  Ed.)  676.  Cf.  Pntney  v.  Dresser,  2  Mete  (ICass.) 
083.     But  see  Rev.  St  Ind.  1894,  §§  2624,  2625. 

IS  Porter  v.  Hin,  9  Mass.  84;  Hanks  v.  Bnloe,  83  Tex.  624. 

i«  Roblson  v.  Codman,  1  Sumn.  121«  Fed.  Obs.  Na  11,970;  Davidson  v. 
Heydom,  2  Yeates  (Pa.)  459. 
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turns  the  joint  tenancy  into  a  tenancy  in  common  so  far  as  that 
share  is  concerned,  thongh  the  other  owners  continue  to  hold  as 
joint  tenants  between  themselves  with  all  the  incidents  of  joint 
tenancy."  In  many  states  joint  tenancies  have  been  turned  into  ten- 
ancies in  common  by  statute,  or  the  right  of  survivorship  has  been 
abolished,  or  a  power  to  devise  has  been  given.^* 

SAMS— TENANCIES  IN  COMMON. 

209.  A  tenancy  In  common  is  a  Joint  ownership  of  lands, 
to  'which  the  principle  of  survivorship  does  not  ap- 
ply. The  only  unity  necessary  for  a  tenancy  in 
common  is  that  of  possession. 

A  tenancy  in  common  is  where  two  or  more  hold  the  same  land 
with  interests  accruing  under  different  titles,  or  accruing  under  the 
same  title,  but  at  different  periods,  or  conferred  by  words  of  limi- 
tation importing  that  the  grantees  are  to  take  in  distinct  shares.^ ^ 
Unity  of  possession  is  necessary  for  a  tenancy  in  common.  A  joint 
tenancy  differs  from  a  tenancy  in  common  in  being  subject  to  the 
right  of  survivorship,  and  in  requiring  the  four  unities,  while  for  a 
tenancy  in  common  only  unity  of  possession  is  necessary.  Though 
the  other  unities  may  exist,  their  presence  is  immaterial.  The  in- 
terests may  be  held  by  several  and  distinct  titles.^*  These  titles 
may  be  acquired  in  different  ways.^*  In  many  of  the  United  States 
all  joint  estates  are  presumed  to  be  tenancies  in  common,  unless 
the  contrary  appears.'*    Tenancies  in  common  may  be  created  by 

IB  Simpson's  Lessee  v.  Ammons,  1  Bin.  (Pa.)  175;  Brown  v.  Raindle,  8  Ves. 
2SS. 

!•  1  Stlm.  Am.  St  Law,  §§  1871,  2630;  8  Shars.  &  B.  Lead.  Gas.  Real  Prop. 
15.  For  exceptions  to  the  operation  of  these  statutes,  see  2  Jones,  Real  Prop. 
H  1783.  1788.  1789. 

IT  1  Steph.  Gomm.  828. 

It  Mlttel  V.  Karl,  188  lU.  60,  24  N.  B.  668;  Spencer  v.  Austin,  88  Vt  268; 
Griswold  V.  Johnson,  Conn.  868.  They  may  arise  by  descent,  but  not  at  com- 
mon law.    Fenton  v.  MiUer,  94  Mich.  204,  68  N.  W.  967. 

i»  2  BI  Gomm.  192.    And  see  Putnam  v.  Ritchie,  6  Paige  (N.  Y.)  390. 

>o  1  Stlm.  Am.  St  Law,  §  1371  B;  3  Shars.  &  B.  Lead.  Gas.  Real  Prop.  20. 
See  Case  v.  Owen,  189  Ind.  22,  88  N.  B.  895. 
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conyeyances  expressly  providing  for  SDch  estates,"*  or  they  may 
arise  by  Implication;  as  where  one-half  of  a  parcel  of  land  is  con- 
yeyed  without  metes  and  bounds,  or  where  a  certain  number  of 
acres  out  of  a  larger  tract  are  conveyed  without  the  particular  part 
being  designated."  In  all  cases  of  tenancies  in  common  the  sban? 
of  each  tenant,  whatever  the  number  of  tenants  may  be,  is  pre- 
sumed to  be  equal  to  the  shares  of  the  others,'*  unless  it  is  other 
wise  expressly  provided,  or  circumstances,  such  as  unequal  contri- 
butions to  the  purchase  price,  rebut  such  a  presumption.'^ 

Joint  McrtgageM. 

Many  of  the  rules  governing  Joint  estates  apply  to  those  who  hold 
land  in  the  capacity  of  joint  mortgagees.  Under  the  oommon-law 
theory  of  mortgages,  joint  mortgagees  are,  after  a  strict  foreclo- 
sure, tenants  in  common.'*  Before  the  foreclosure  of  a  mortgage 
given  to  two  or  more  jointly,  the  doctrine  of  survivorship  applies, 
and  the  survivor  may  foreclose  the  mortgage  without  making  the 
heirs  or  the  personal  representative  of  the  deceased  mortgagee  pa^ 
ties  to  the  action.'*  If  the  mortgage  is  given  to  secure  debts  which 
are  several,  the  Joint  mortgagees  hold  as  tenants  in  common.'* 

SAMiS— ESTATES  IN  OO-PABOENABY. 

210.  An  estate  in  co-parcenary  is  an  ownership  of  land  in 
community  in  undivided  shares  by  co-heirs.  XTnities 
of  interest,  title,  and  possession  are  necessary  for 
estates  in  co-parcenary.  Estates  in  co-parcenary 
exist  in  only  a  few  states. 

ti  See  Emeraon  v.  Cutler,  14  Pick.  (Mass.)  108;  Martin  v.  Smith,  5  BbL 
(Pa.)  16. 

**  Preston  v.  Robinson,  24  Yt  688;  Seckel  v.  Bngle,  2  Bawle  (Pa.)  68;  Wal- 
lace T.  MlUer,  52  QaL  655. 

2s  See  Gapipau  v.  Gampan,  44  Mich.  81,  5  N.  W.  1062;  Gregg  v.  Pattenon. 
0  Watts  &  8.  (Pa.)  1©7. 

s«  Rankin  v.  Black,  1  Head  (Tenn.)  650. 

ts  Gk)odwin  v.  Richardson,  11  Mass.  468. 

*•  Appleton  V.  Boyd,  7  Mass.  181.  For  the  application  of  the  principle  ol 
survivorship  to  the  mortgage  debt,  see  2  Jones,  Mortg.  (5th  Ed.)  §  1882. 

IT  Bnmett  v.  Pratt,  22  Pick.  (Mass.)  556;  Brown  v.  Bates,  55  Msl  690. 
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Under  the  American  rales  of  descent  botb  male  and  female  heirs 
may  hold  as  co-parceners,'"  but  under  rules  of  primogeniture  only 
co-heiresseB  could  be  co-parceners.'*  An  estate  in  co-parcenary 
arises  only  by  descent.  Go-parceners  may  hold  unequal  interests 
because  some  of  them  may  be  children  and  others  grandchildren. 
The  doctrine  of  survivorship  does  not  apply  to  estates  held  in  co- 
parcenary.** In  an  estate  in  co-parcenary  the  unities  discussed  un- 
der joint  tenancies  are  necessary,  except  the  unity  of  time.*  Es- 
tates in  co-parcenaiy  differ  from  joint  tenancies  in  that  the  doctrine 
of  survivorship  does  not  apply,  and  that  they  arise  by  descent,  while 
joint  tenancies  arise  only  by  purchase.  In  some  states  this  estate 
has  been  abolished,  and  co-heirs  take  as  tenants  in  conmion,  though 
in  a  few  the  tenancy  still  exists.*^ 

8AME--ESTATEB  IN  ENTIBETT. 

81L  An  estate  in  entirety  is  one  conveyed  to  a  man  and 
his  wife  to  hold  Jointly.  The  dootrlne  of  survlvor- 
shlp  applies  to  these  estates. 

212.  Estates  In  entirety  have  been  abolished  In  many 
states. 

When  at  common  law  a  Joint  estate  was  conveyed  to  a  man  and 
his  wife,  the  effect  was  not  the  same  as  if  the  conveyance  had  been 
to  two  persons  not  married,  but  the  peculiar  joint  holding  known 
as  a  tenancy  in  entirety  arose."  It  is,  of  course,  possible  to  con- 
vey to  a  man  and  his  wife  land  to  be  held  as  a  tenancy  in  common 
or  a  joint  tenancy  by  the  use  of  words  indicating  such  an  inten- 
tion."   When  an  estate  was  conveyed  to  a  man  and  his  wife  and 

t«  1  Stim.  Am.  St  Law,  §  1875;  Hoflar  v.  Dement,  5  Gill  (Md.)  192;  Gilpin 
T.  Hollingsworth,  8  Md.  190. 

>•  Go.  Litt  M  241,  242,  264. 

s«  2  BL  Comm.  188. 

•Id. 

>i  1  Stim.  Am.  St  Law,  §  1876  A. 

"Thornton  v.  Thornton,  8  Rand.  (Va.)  179;  Hunt  v.  Blackbom,  128  XT.  S. 
464.  9  Sup.  Gt  126. 

"  Hicks  V.  Cochian,  4  Edw.  Oh.  (N.  Y.)  107;  McDermott  v.  French,  16  N. 
J.  £q.  78;   Hoffman  v.  Stivers,  28  Iowa,  802;   Fladnng  v.  Rose,  68  Md.  18; 
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a  third  person,  the  husband  and  wife  took  only  one-half,  which  they 
held  as  tenants  in  entirety,  while  the  third  person  took  the  other 
half,  holding  it  in  common,  or  as  a  joint  tenancy,  as  the  case  might 
be,  with  the  hnsband  and  wife.  So,  if  there  were  more  than  three 
persons  to  whom  the  conveyance  was  made,  the  husband  and  wife 
would  together  take  only  one  share.'*  The  doctrine  of  survivor- 
ship applies  to  estates  in  entirety,  and  they  go  to  the  heirs  of  the 
survivor  only,  the  heirs  of  the  first  deceased  taking  nothing."  Dur- 
ing the  joint  lives  of  the  husband  and  wife  the  husband  has  the 
<'ontrol  of  the  joint  estate,  and  a  conveyance  made  by  him  will  be 
effectual  during  his  life;**  but  if  he  die  first  she  may  avoid  the 
conveyance.*'  So  land  held  by  this  tenancy  may  be  levied  on  by 
the  husband's  creditors,  but  such  a  conveyance  will  be  no  more 
effectnal  against  a  surviving  wife  than  a  voluntary  alienation." 

Estates  in  Entirety  in  the  United  Stat^ — Oommunity  System. 

In  some  of  our  states  estates  in  entirety  still  exist  In  some 
states  the  married  women's  acts  are  held  to  have  abolished  them,** 
though  in  other  states  the  contrary  is  held.**  In  some  jurisdic- 
tions they  are  treated  as  tenancies  in  common,**  in  others  as  joint 
tenancies.** 

Thornbtirg  y.  Wigfclns,  135  Ind.  178,  84  N.  B.  099.  But  see,  contra,  Stockey  v. 
Keefe'B  Ez'rs,  26  Pa.  St  d97. 

s«  Barber  v.  Harris,  15  Wend.  (N  Y.)  616;  Johnson  v.  Hart  6  Watts  &  S. 
(Pa.)  319. 

3s  Stuckey  v.  Keefe's  Ex'rs,  26  Pa.  St  397.  Cf.  Thornton  v.  Thornton,  3 
Rand.  (Va.)  179. 

»«  Barber  v.  Harris,  15  Wend.  (N.  Y.)  616;  Bennett  v.  ChUd,  19  Wis.  862; 
Ames  v.  Norman,  4  Sneed  (Tenn.)  683. 

ST  Pierce  v.  Chace,  108  Mass.  254;  McGnrdy  v.  Canning,  64  Pa.  St  89; 
Chandler  v.  Cheney,  37  Ind.  391;  Washburn  v.  Burns,  34  N.  J.  Law,  18. 

S8  Farmers'  &  Mechanics'  Bank  v.  Gregory,  49  Barb.  (N.  Y.)  155.  And  see 
McCurdy  v.  Canning,  64  Pa.  St.  39. 

«»  Cooper  V.  Cooper,  76  HI.  57. 

40  Bennett  v.  Child,  19  Wis.  362;  Lewis'  Appeal,  85  Mich.  840,  48  N.  W. 
580;  Carver  v.  Smith.  90  Ind.  222;  Zorntleln  v.  Bram,  100  N.  Y.  13,  2  N.  S. 
388;  Diver  v.  Diver,  66  Pa.  St  106. 

41  Hoffman  v.  Stigers,  28  Iowa,  802;   Farmers'  &  Merchants*  Nat  Bank  v. 

-;    i'L\  \1  N.  E.  439. 
«(»  Whittlesey  v.  Fuller,  11  Conn.  337.    Land  may  be  conveyed  to  husband 
and  wife  as  joint  tenants.    Wlllten  v.  Young  (Ind.  Sup.)  41  N.  E.  68.    And  see 
Hlles  V.  Fisher,  144  N.  Y.  806,  39  N.  B.  337. 
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In  a  number  of  our  Southern  and  Western  states,  owing  to  the 
influence  of  French  and  Spanish  law,  a  system  of  property  owner- 
ship by  married  persons  has  been  adopted,  called  the  community 
system.  This  regards  the  relation  of  husband  and  wife,  as  far  as 
their  property  rights  are  concerned,  as  a  kind  of  partnership,  and 
as  such  the  property  is  primarily  liable  for  the  debts  of  the  com- 
munity.**  The  community  doctrine,  however,  applies  only  to  prop- 
erty acquired  by  the  spouses  during  the  marriage,**  and  even  as  to 
this  property  there  is  merely  a  presumption  that  it  is  held  in  com- 
munity. The  presumption  may  be  rebutted,  and  it  may  be  shown 
that  the  property  belongs  individually  to  the  husband  or  to  the 
wifa**  The  husband,  under  the  community  system,  has  the  right 
to  control  the  common  property.**  On  the  death  of  either  spouse 
the  common  property  goes  one-half  to  the  survivor  and  one-half  to 
the  heirs  of  the  deceased.  If  there  are  no  heirs,  then  the  survivor 
takes  it  all.** 

SAME— ESTATES  IN  PAHTNEHSHIP. 

213.  An  estate  in  partnership  is  one  ijirhere  land  purchased 
with  partnership  funds  is  held  by  the  members  of 
a  partnership  for  partnership  purposes. 

In  order  that  land  may  be  held  as  an  estate  in  partnership,  it 
must  be  purchased  with  partnership  funds,  and  for  partnership  pur- 
poses.** The  equitable  title  to  such  property  belongs  to  the  part- 
nership as  an  entity  in  severalty,  the  legal  title  being  held  in  trust 

«>  Jones  V.  Jones,  15  Tex.  148;  Carter  v.  (Conner,  00  Tex.  52.  But  see  Chaffe 
V.  Mdntosta,  36  La.  Ann.  824.  It  is  also  liable  for  any  debts  of  the  husband. 
.Adams  t.  Knowlton,  22  CaL  283;  Forbes  v.  Dunham,  24  Tex.  611.  And  for 
the  wife's  antenuptial  debts.  Vlautln  v.  Bumpus,  35  Cal.  214;  Taylor  v.  Murphy, 
50  Tex.  291. 

4«Pancoa8t  y.  Pancoast,  57  Cal.  320;  Althof  v.  Conhelm,  88  CaL  230; 
Boms  y.  Thompson.  39  La.  377,  1  South.  913. 

♦6  Cooke  V.  Bremond,  27  Tex.  457;  McDonald  v.  Badger,  23  Cal.  393;  Hlggrins 
▼.  Higgins,  46  Cal.  259;  Schuyler  v.  Broughton,  70  CaL  282,  11  Pac  719. 

«•  1  Stlm.  Am.  St.  Law.  S  6433. 

«T  1  Stim.  Am.  St  Law.  art.  340. 

«s  Hoxle  y.  Carr,  1  Sumn.  173.  Fed.  Cas.  No.  6,802;  Alkire  y.  Kahle,  128  IlL 
496. 17  N.  B.  698;  Buchan  y.  Sumner,  2  Barb.  Ch.  (N.  Y.)  165. 
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for  the  flrin.**  The  legal  title  may  be  in  one  partner  ••  or  in  all 
the  partners.  In  the  latter  case  thej  hold  as  tenants  in  common." 
The  firm's  interest  in  the  land  is  personalty,"  and  is  primarily  lia- 
ble  for  partnership  debts."  The  surplus,  if  any,  goes  to  the  part- 
ners as  tenants  in  common.^* 

INCIDENTS  OP  JOIHT  ESTATES. 

214.  The  rights  of  tenants  of  Joint  estates  will  be  treated 
under  the  following  heads: 

(a)  Possession  and  disseisin  (p.  840). 

(b)  Accounting  between  co-tenants  (p.  341). 

(c)  Bepairs  and  waste  (p.  342). 

(d)  Transfer  of  Joint  estates  (p.  343). 

(e)  Actions  affecting  Joint  estates  (p.  343). 

Possession  and  Di^eisin. 

The  owners  of  joint  estates  hare  in  general  all  the  rights  of  own- 
ers  in  severalty  except  the  right  to  sole  possession."  Therefore 
the  possession  of  one  tenant  of  a  joint  estate  is  not  adverse  to  his 
co-tenants,"  but  it  may  be  made  so  by  an  actual  disseisin  of  the 
other  tenants,  such  as  a  known  denial  of  their  rights,  or  a  long  ex- 
clusive possession  without  accounting  for  the  rents  and  proflta" 


*»  FalrchHd  v.  Palrchlld,  64  N.  Y.  471;   Dyer  v.  Clark,  5  Mete  (Maaa.)  B62; 
l*alg6  V.  Paige,  71  Iowa,  318.  32  N.  Vf.  360. 

•0  WlUIama  v.  Shelden.  61  Mich.  311.  28  N.  W.  116;  Falrchild  V.  FalrehDd.  W 
*>.  Y.  471. 

"  Pepper  v.  Pepper,  24  111.  App.  316;    Dyer  v.  Clark.  6  Mete.  (Mua.)  6«2: 
Howard  V.  Priest,  Id.  682. 

"  Arnold  V.  Walnwright.  6  Minn.  858  (GU.  241).    And  see  ante,  p.  24. 

Mon.  (KyTe^i.^""""''  ^  ^"^^  ^^^  ^"^^  ^'^  ^^''   ^""^^'^  ^-  ^'^  »«  ^^ 

II  w°?  ''•  ^^  ^^  ™-  ^'  »"''''«"'  ^-  S"™**"-  2  Ba'b-  Ch.  (N.  Y.)  188. 
»»TVood  V.  Phillips,  43  N.  Y.  152:   Erwln  y.  Olmsted.  T  Cow.  (N.  Y.)  2»; 
Gower  V.  Qulnlan.  40  Mich.  572. 
I'j'  Clapp  y.  Bromagham,  9  Cow.  (N.  Y.)  530.-  ChaUefonx  y.  Dncharme,  4  Wto. 

y-  Koot.  8  Pick.  (Mass.)  370;    Cnmmlngg  y.  Wyman.  10  Mass.  464; 
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So  one  co-tenant  may  disseise  the  others  by  conveying  the  whole  of 
the  estate  to  a  stranger,  if  the  conveyance  is  followed  by  possession 
bj  the  grantee.'*  One  oo-tenant  cannot  let  the  Joint  property  be 
sold  for  tases,  and  pnrchase  it  himself;  if  he  does  so,  his  title  will 
Dot  be  good  against  his  co-tenants.'*  Nor  can  a  co-tenant  set  up 
aDj  other  adverse  title  in  himself  or  in  another.** 

Account  ing  between  Och  Tenants. 

Trespass  quare  clausum  does  not  lie  against  a  co-tenant  for  taking 
the  crops  nor  for  cutting  trees,**  though  one  tenant  may  recover  his 
proportion  if  the  whole  has  been  sold  by  the  other  tenant.**  Bo  one 
tenant  cannot  recover  rent  from  his  co-tenant  when  the  latter  has 
been  occupying  the  joint  premises,**  though  the  rule  is  otherwise  in 

Blackmore  v.  Gregg,  2  Watts  &  S.  (Pa.)  182;  Fellz  v.  Fellz,  106  Cal.  1,  88  Pac. 
621.  There  must  be  an  actual  ouster.  Mansfield  v.  McGinnis,  86  Me.  118,  2P 
AtL  960. 

«•  Clapp  y.  Bromagham,  9  Cow.  (N.  T.)  6S0;  Klna^y  v.  Slattery,  61  Iowa, 
853,  1  N.  W.  620.  But  see  Noble  v.  Hm,  8  Tex.  Civ.  App.  171,  27  &  W.  766; 
CaldweU  v.  Neely,  81  N.  G.  114;  Price  v.  Hall,  liO  Ind.  814,  89  N.  B.  941. 
Such  a  convesrance  must  be  followed  bj  possession,  or  there  will  be  no  ouster 
of  the  other  tenants.  New  York  &  T.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  App. 
eOl,  28  S.  W.  206.  Such  a  purchaser  from  one  co-tenant  Is  not  estopped  to  set 
ap  a  title  adverse  to  that  of  the  joint  owners.  Watkins  v.  Qreen,  101  Mich. 
493,  60  N.  W.  44. 

•9  Dubois  V.  Campau,  24  Mich.  860;  Page  v.  Webster,  8  Mich.  268;  Conn  v. 
Conn,  68  Iowa,  747,  18  N.  W.  61;  Clark  v.  Rainey,  72  Miss.  161,  16  South.  499. 
And  see  Bracken  v.  Cooper,  80  IlL  221;  Montague  v.  Selb,  106  lU.  49. 

•0  Roth  well  V.  Dewees,  2  Black,  618;  Tan  Home  v.  Fonda,  6  Johns.  Oh.  (N. 
T.)  888;  Davis  v.  Qivens,  71  Mo.  94.  An  adverse  title  purchased  by  one 
tenant  inures  to  the  benefit  of  the  others  only  when  they  pay  their  proportion 
of  the  cost  MeFarlln  t.  Leaman  (Tex.  Civ.  App.)  29  S.  W.  44.  When  the 
co-tenants  hold  in  remainder,  the  purchase  of  the  preceding  life  estate  by  one 
tenant  does  not  inure  to  the  benefit  of  the  others.  McLaughUn  v.  MclAughlin, 
80  Md.  116,  80  AU.  607.  Cf.  Roberts  ▼.  Thorn,  26  Tex.  728;  Kirkpatrick  v. 
Siathlot,  4  Watts  &  S.  (Pa.)  261.  See,  also.  Palmer  ▼.  Toung,  1  Vem.  276; 
Hamilton  v.  Denny,  1  BaU  &  B.  199. 

•1  Filbert  v.  HoflT,  42  Pa.  St  97. 

•>  Abbey  v.  Wheeler,  86  Hun,  226,  82  N.  Y.  Supp.  1069;  McGahan  v.  Bank, 
156  U.  8.  2ia  16  Sup.  01  847;  Hayden  v.  Merrill,  44  Vt  886;  Richardson  r. 
Richardson,  72  Me.  408.    But  see  Calhoun  v.  Curtis,  4  Mete.  (Mass.)  418. 

68  McLaughlin  v.  McLaughlin,  80  Md.  116,  80  Atl.  607;  Sargent  v.  Parsons, 
12  Mass.  149;  Woolever  v.  Knapp.  18  Barb.  (N.  Y.)  265;  Valentine  v.  Healey. 
86  Hun,  269,  88  N.  Y.  Supp.  246;  Thomas  v.  Thomas,  6  Exch.  28;  Henderson 
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some  states  by  statute,**  and  there  may  be  such  a  recovery  if  the 
land  has  been  leased,  and  the  whole  of  the  rent  collected  by  one  ten- 
ant.*' A  co-tenant  hsB  no  claim  for  improyements  which  he  has 
made  on  the  common  property,**  though  he  may  be  given  the  benefit 
of  them  In  a  partition  of  the  land.** 

Repairs  and  Waste. 

One  co-tenant  may  make  necessary  repairs,  and  enforce  contribu- 
tion therefor  against  the  other  tenants.**  One  tenant  in  posaessioD 
of  the  joint  property  may  become  liable  to  his  co-tenants  for  waste 
if  he  does  acts  which  amount  to  a  destruction  of  the  property.**  The 
technical  rules  of  waste,  however,  do  not  apply.  There  must  be 
some  actual  injury  to  the  estate,  or  the  liability  is  not  incurred.^^ 
A  tenant  in  possession  may  be  restrained  by  injunction  from  ma- 
licious injury  to  the  property.** 

^ .  Eason,  17  Q.  B.  701.  One  tenant  may  take  a  lease  from  his  oo-tenanta. 
Valentine  v.  Healey,  86  Hun,  259,  88  N.  T.  Supp.  246. 

•«  1  Stlm.  Am.  St  Law,  f  1378;  8  Shars.  &  B.  Lead.  Ca&  Real  Prop.  08.  And 
see  McParland  v.  Larkln,  155  111.  84,  89  N.  E.  609. 

•B  Miner  v.  Lorman,  70  Mich.  178,  88  N.  W.  18;  Reynolds  v.  WUmetb,  45 
Iowa,  693. 

•«  Rico  Reduction  &  Mining  Ca  t.  Musgraye,  14  Colo.  79,  28  Pac.  458;  Scott 
y.  Guernsey,  48  N.  T.  106. 

•7  Kurtz  y.  Hlbner,  55  UL  514;  AUeman  y.  Hawley,  117  Ind.  582,  20  N.  E. 
441. 

•8  Stewart  y.  St*>wart  (Wis.)  63  N.  W.  886;  Leigh  y.  Dickeson,  12  Q.  B.  Dlv. 
194;  Ward  y.  Ward's  Heirs  (W.  Vai)  21  S.  E.  746;  Pickering  y.  Pidcerlng,  68 
N.  H.  468,  8  AtL  744;  Dech's  Appeal,  57  Pa.  St.  467;  Beaty  y.  Bordwell,  91 
Pa.  8t  438;  Alexander  y.  Ellison,  79  Ky.  148;  Fowler  y.  Fowler,  50  Conn. 
256;  Hayen  y.  Mehlgarten,  19  IlL  9L  But  see  Calyert  y.  Aldrich,  99  Mast. 
74.  But  there  is  no  lien  on  the  land  to  secure  such  expenditures.  Branch 
y.  Makeig  (Tex.  Ciy.  App.)  28  S.  W.  1050.  But  see,  as  to  improyements  by  a 
co-parcener,  Ward  y.  Ward's  Heirs  (W.  Va.)  21  8.  E.  746.  Go-tenants  must 
contribute  for  expenses  incurred  in  defending  the  common  title.  GosseUn  v. 
Smith,  154  ni.  74.  89  N.  E.  980. 

••  Dodge  y.  Dayis,  85  Iowa,  77,  52  N.  W.  2;  Childs  y.  Railroad  CkK,  111  Ma 
414,  23  S.  W.  373;  Wilkinson  v.  Hay  garth,  12  Q.  B.  887.  But  see  Walt  y. 
Richardson,  83  Vt.  190.  The  amount  of  recoyery  is  apportioned  according  to 
the  interests  of  the  seyeral  owners.  McDodriU  y.  Lumber  0>.  (W.  Ya.)  21  8. 
E.  878. 

TO  Martyn  y.  KnowUys,  8  Term  R.  145. 

71  Ballou  Y.  Wood,  8  Cusb.  (Moss.)  48.  But  see  Hihn  y.  Pe<±,  18  GaL  640; 
Obert  y.  Obert,  5  N.  J.  £q.  897. 
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Trarutfer  ofJotnt  Estates. 

All  tenants  of  joint  estates  except  those  holding  In  entirety^* 
may  convey  all  op  part  of  their  interests  to  a  stranger  without  the 
consent  of  their  co-tenants.^*  But  they  cannot,  by  snch  convey- 
ance, pass  a  valid  title  to  any  separate  part  of  the  common  prop- 
erty/* So  a  tenant  of  a  joint  estate  cannot  dedicate  land  to  the 
public  for  a  street^*  It  has  already  been  said  that  one  joint  ten- 
ant, by  conveying  to  a  stranger,  severs  the  joint  tenancy,^*  but  such 
a  tenant  cannot  devise  his  share,  unless  he  be  the  last  survivor/' 
A  co-pai*cener  may  pass  his  interests  by  devise/* 

Actions  Affectmg  Jamt  Estates. 

For  injuries  to  the  possession  of  a  joint  estate  or  to  rights  grow- 
ing out  of  possession,  the  co-tenants  should  sue  jointly/'  Joint 
tenants  at  common  law  must  join  in  an  action  affecting  the  title,*^ 

T8  McCnrdy  v.  Canning,  64  Pa.  St  89;  Ames  v.  Norman,  4  Sneed  (Tenn.) 
<;83;  Arnold  v.  Arnold,  80  Ind.  806. 

Ts  Peabody  v.  Minot,  24  Pick.  (Mass.)  828;  Barnes  v.  Lynch,  151  Mass.  510, 
24  N.  B.  783;  Butler  v.  Roys,  25  Mich.  68;  Rector  v.  Waugh,  17  Mo.  18;  Simp- 
son's Lessee  v.  Ammons,  1  Bin.  (Pa.)  175.  Rights  of  curtesy  and  dower  in 
Joint  estates  have  already  been  considered,  ante,  pp.  79,  92.  For  the  words  of 
limitation  necessary  to  pass  a  fee  in  conveyances  by  Joint  owners,  see  ante, 
p.  37. 

T4  Porter  v.  HiU,  9  Mass.  84;  Vamnm  v.  Abbot,  12  Mass.  474.  Bo,  also, 
as  to  levy  of  execution,  Bartlet  v.  Harlow,  12  Mass.  848;  Starr  v.  Leavitt,  1 
Ckmn.  243;  Butler  v.  Roys,  25  Mich.  58;  Peabody  v.  Minot,  24  Pick.  (Mass.) 
329;  Thompson  7.  Barber,  12  N.  H.  563. 

7»  Scott  V.  State,  1  Sneed  (Tenn.)  629.  Cf.  Stevens  v.  Town  of  Norfolk,  46 
ComL  227,  and  Stevens  v.  Battell,  49  Ck>nn.  166. 

T«  Ante,  p.  834. 

"  Wllken  V.  Young  (Ind.  Sup.)  41  N.  E.  68;  Duncan  v.  Porrer,  6  Bin.  (Pa.) 
193.  But  see  Nichols  v.  Denny,  87  Miss.  59.  The  interest  of  a  Joint  tenant 
may  be  sold  on  execution.     Midgley  v.  Walker,  101  Mich.  588,  60  N.  W.  296. 

7t  1  Washb.  Real  Prop.  (5th  Ed.)  684. 

70  Decker  v.  Livingston,  15  Johns.  (N.  Y.)  479;  De  Puy  v.  Strong,  87  N.  Y. 
872;  Daniels  v.  Daniels,  7  Mass.  135;  Gilmore  v.  WUbur,  12  Pick.  (Mass.)  120. 
As  on  a  joint  lease  for  the  recovery  of  rent  Sherman  v.  Ballou,  8  Cow. 
(N.  Y.)  304;  Wall  v.  Hinds,  4  Gray  (Mass.)  256.  But  see  Hayden  v.  Pateraon, 
51  Pa.  St  261. 

••  Wheat  V.  Morrts,  21  D.  G.  11;  Marshall  v.  Palmer,  91  Va.  844,  21  &  IL 
672;  Webster  v.  Vandeventer,  6  Gray  (Mass.)  428;  Dewey  v.  Lambier,  7  Cat 
^7.  But  see  Lowery  v.  Rowland,  194  Ala.  420, 16  So.  88;  Morgan  v.  Hudnell 
(Ohio  Sup.)  40  N.  K  716. 
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but  by  statute  in  some  states  t^iants  of  jcdnt  estates  may  jcHn  or 
not,  as  they  choose.'^  Tenants  in  common  and  coparceners  cannot 
bring  joint  action  whea  the  title  is  inyolved.** 


PAKTinON. 

216.  Partitioii  is  the  dividing  of  land  held  by  the  owners 
of  joint  estates  into  distinct  portions,  so  that  each 
may  hold  his  share  in  severalty. 

216.  There  may  be  a  partition  of  all  kinds  of  Joint  estates 
except  tenancies  in  entirety. 

« 

Partition  may  be  either  voluntary  •■or  compulsory.  Voluntary  par- 
tition cannot  be  by  parol  '*  except  for  tenancies  in  co-parcenary,** 
though  many  cases  give  effect  to  a  parol  partition  when  followed  by 
possession  of  the  shares  in  severalty.**  Rights  may  be  acquired 
under  such  partition  by  long  possession.*^  Voluntary  partition 
should  be  made  by  mutual  deeds.  Joint  estates  may  be  so  created 
that  partition  of  them  cannot  be  had,**  but,  in  the  absence  of  such 

•1 8  Shars.  &  B.  Lead.  Cas.  Real  Prop.  29. 

82  Inhabitants  of  Rehoboth  v.  Hunt,  1  Pick.  (Mass.)  224;  Hill  v.  Oibbs,  6 
Hill  (N.  Y.)  66.    And  see  Mooem  v.  Bunker,  29  N.  H.  420. 

>s  But  see  as  to  rights  of  third  persons,  Bmson  ▼.  Polhemns,  28  N.  J.  Bq. 
439. 

84  Duncan  v.  Sylvester,  16  Me.  388;  Dan  y.  Longstreet,  18  N.  J.  Law,  406w 
But  see  Ebert  v.  Wood,  1  Bin.  (Pa.)  216;  Wood  y.  Fleet,  36  N.  T.  499. 

>B  2  Bl.  Comm.  824;  Wildey  y.  Bonney's  Lessee,  31  Miss.  644;  Boiling  y. 
Teel,  76  Va.  487. 

««  Wolf  y.  Wolf,  158  Pa.  St  621,  28  Atl.  164;  Jackson  y.  Harder,  4  Johns. 
(N.  Y.)  202;   Shepard  y.  Rinks,  78  111.  188;   BuzzeU  y.  Gallagher,  28  Wia  67& 

>T  Manly  y.  Pettee,  88  111.  128;  Taylor  y.  MUlard,  118  N.  Y.  244,  28  N.  B. 
376;  Mellon  y.  Reed,  114  Pa.  St.  647,  8  AU.  227;  McMahnn  y.  McMahan,  18 
Pa,  St.  376.  See  further,  as  to  parol  partition,  2  Jones,  Real  Prop.  S§  19K^ 
1950. 

8  8  Wlnthrop  y.  Minot,  9  Cush.  (Mass.)  405;  Hunt  y.  Wright,  47  N.  H.  S96L 
So  there  may  be  a  yalid  agreement  not  to  partition.  Coleman  y.  Colenum,  19 
Pa.  St.  100;  Eberts  y.  Fisher,  54  Mich.  294.  20  N.  W.  80;  Ayery  y.  Payne,  12 
Mich.  540.  But  see  Mitchell  y.  Starbuck,  10  Mass.  5;  Kean  y.  TUford,  81  Ky. 
600. 


.»i 
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a  provision,  any  joint  estate  except  estates  in  entirety  may  be  di- 
vided at  the  suit  of  one  of  the  tenants  without  the  consent  of  the 
others.**  Bnt  when  compulsory  partition  is  sought  it  must  be  for 
the  whole  estate,  and  not  for  part  of  it.*®  At  common  law,  parti- 
tion could  be  compelled  against  the  consent  of  the  co-tenants  only 
in  the  case  of  co-parcenary.**  The  right  to  compel  partition  by  an 
action  at  law  was  first  given  by  the  statutes  of  31  Hen.  Vlll.  c.  1, 
and  32  Hen.  VIII.  c.  32.  These  statutes  have  been  re-enacted  in 
most  of  the  United  States.**  The  remedy  is  now,  however,  almost 
exclusively  in  courts  of  chancery,  or  is  by  a  si)ecial  form  of  action 
provided  by  statute.**  Partition  can  be  had  only  by  those  having 
seism  and  possession;  therefore  there  can  be  no  partition  of  joint 
estates  in  reversion  or  remainder.*^  In  New  York  and  a  few  other 
states  vested  remainders  are  excepted  from  this  rule.**  In  an  ac- 
tion for  t>artition  all  the  co-tenants  must  be  made  parties,**  as  well 
as  all  other  persons  interested  in  the  lands,  such  as  lienholders,  or 
they  will  not  be  bound  by  the  action.*^  The  action  of  partition  is 
a  local  action  in  rem.**  Questions  of  title  cannot  be  settled  in  an 
action  for  partition.*'    The  actual  division  of  the  land  in  partition 

<•  Wmard  V.  Wiilard,  146  U.  8.  116,  12  Sup.  Ct  818;  Rohn  v.  Harris,  180 
III  525^  22  N.  B.  687;  DanviUe  Seminary  v.  Mott,  188  lU.  289»  28  N.  B.  64; 
Smith  V.  Smith,  10  Paige  (N.  Y.)  470. 

M  Dmican  v.  Sytvester,  16  Me.  888. 

•1 1  Washb.  Real  Prop.  (5th  Ed.)  710. 

•s  1  Waahb.  Real  Prop.  (6th  Ed.)  711.  And  see  HaU  ▼.  Plddock,  21  N.  J. 
Bq.  811;  Ford  v.  Knapp,  102  N.  Y.  186,  6  N.  E.  288. 

M 1  Washb.  Real  Propi  (6th  Ed.)  728,  oote;  Buckley  v.  Superior  Goart,  102 
Cal.  6,  86  Pac.  860;  Bailey  v.  Sisson,  1  R.  I.  233. 

t4  Hodgkinson,  Petitlooer,  12  Pick.  (Mas&)  874;  Biagg  r.  L^on,  93  N.  0. 161. 
And  see  as  to  disseisees,  Rlckard  v.  Rlckard,  13  Pick.  261. 

•B  Hittiaid  V.  ScoviUe,  62  lU.  449;  Howell  v.  Mills,  66  N.  Y.  226;  Jenkins  v. 
Fahey,  78  N.  Y.  866;   Smalley  v.  Isaacson,  40  Minn.  460,  42  N.  W.  862. 

••  Holman  v.  GUI,  107  in.  467. 

•T  De  Uprey  v.  De  Uprey,  27  Cal.  330;  Bogert  v.  Bogert,  68  Hun,  629,  6  N. 
I.  Sopp.  808;  Cornish  v.  Oest,  2  Cox,  Ch.  27.  But  cf.  Sebrlng  v.  Mersereau, 
9  Cow.  (N.  Y.)  344;  Stewart  v.  Bank,  101  Pa.  St  342. 

••  Bonner,  Petitioner,  4  Mass.  122;   Corwlthe  v.  Grlfflng,  21  Barb.  (N.  Y.)  9. 

•8  Fenton  y.  Circuit  Judge,  76  Mich.  406,  43  N.  W.  437;   FuUer  v.  Montague, 

8  C,  C,  A.  100.  69  Fed.  212.    Ct.,  however,  Welch's  Appeal,  126  Pa.  St  297,  17 

K\l  623;  Hayes*  Appeal  123  Pa.  St  110,  16  AtL  600. 
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is  made  bj  commissioners  appointed  by  the  conrt.^^^  If  an  equita- 
ble division  cannot  be  made,  one  of  the  co-tenants  may  be  given  a 
larger  share  than  the  other,  and  he  be  decreed  to  pay  the  other  a 
sum  of  money  called  the  owelty  of  partition.*®*  This  cannot  be 
done,  however,  without  his  consent.***  When  one  co-tenant  has 
made  improvements  on  the  joint  property,  for  which  the  others  have 
not  contribated,  the  court  may,  in  its  discretion,  give  him  the  land 
on  which  those  improvements  stand.*®*  Two  or  more  co-tenants 
may  have  their  interests  set  off  to  them  to  be  held  in  severalty  as 
regards  the  other  tenants,  but  jointly  between  themselves.*®*  If 
the  estate  to  be  partitioned  consists  of  a  number  of  pai'cels,  each 
parcel  need  not  be  divided,  but  the  partition  may  be  made  by  as- 
signing the  separate  parcels  to  different  tenants.*®'  8ome  kinds  of 
property,  such  as  mills  and  factories,  cannot  be  divided,  in  which 
case  either  an  owelty  of  partition  must  be  paid  by  the  one  who  takes 
the  whole  property,  or  the  property  must  be  sold,  and  the  money 
divided.*®*  Probate  courts  in  many  states  have  power  to  make 
partition  of  estates  over  which  they  have  acquired  jurisdiction.*®^ 
After  voluntary  partition,  if  the  title  to  the  part  which  one  co- 
tenant  has  received  fails,  such  tenant  has  no  remedy  against  his 
former  co-tenants.*®*  But,  if  the  partition  was  compulsory,  each  co- 
tenant  is  in  the  position  of  a  warrantor  of  the  title  of  the  ahares 

100  Enyard  v.  Nevins  (N.  J.  Ch.)  18  Atl.  192;  Dondero  v.  Vansickle,  11  Nev. 
3S9. 

101  Green  v.  Arnold,  11  R.  I.  364;  Dobbin  v.  hex,  106  N.  G.  444,  11  8.  B.  200. 
And  see  Marks  v.  SewaU,  120  Mass.  174;  Stewart  v.  Bank,  101  Pa.  St  842. 

10  a  Whitney  v.  Parker,  63  N.  H.  416.  And  see  CJorrothers  v.  JoUiffe,  32  W. 
Va.  562,  9  S.  B.  889. 

108  Town  V.  Needham,  8  Paige  (N.  T.)  546;  St  Felix  v.  Rankin,  3  Edw.  Ch. 
(N.  Y.)  323;   Brookfleld  v.  Williams,  2  N.  J.  Eq.  341. 

104  Abbott  V.  Berry,  46  N.  H.  369.    And  see  Colton  v.  Smith,  11  Pick.  (Man.) 

311. 

106  Hagar  v,  Wlswall,  10  Pick.  (Mass.)  152. 

100  King  V.  Reed,  11  Gray  (Mass.)  490;  Higglnbottom  v.  Short,  25  Miss.  160; 
Crowell  V.  Woodbury,  62  N.  H.  613.  But  see  Hills  v.  Day,  14  Wend.  (N.  Y.) 
204;  Miller  v.  Miller,  13  Pick.  (Mass.)  237. 

lOT  Appeal  of  Wistar,  115  Pa.  St  241,  8  AtL  797;  Hurley  v.  Hamilton,  87 
Minn.  160,  33  N.  W.  012. 

108  weiser  v.  Welser,  5  Watts  (Pa.)  279;  Beardsley  v.  Knight,  10  Vt  185; 
Morrice*8  Case,  6  Coke,  12b. 


§§  215-216)  PARTITION.  347 

of  the  others,  and,  in  the  event  of  a  failure  of  title,  a  new  partition 
''^J  be  compelled,  or  there  may  be  a  reliance  on  the  warranty. *•• 
^erefore,  one  co-tenant  cannot  set  up  an  adverse  title  against  the 
others  after  partition."* 

^**Biit  that  a  new  partition  cannot  be  compelled  against  an  alienee  after 
VW^Oaa,  lee  1  Washb.  Real  Prop.  (5th  Ed.)  728. 

lit  Tenable  v.  Beauchamp,  8  Dana  (Ky.)  821.  But  cf.  Goleman  v.  Ctoleman, 
S  Dana  (Ky.)  SOa 
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DEFINITION  AND  KINDS. 


217.  An  Incorporeal  hereditament  is  anytblng,  the  sulsjeot 
of  property,  which  is  inheritable,  and  not  tangible 
or  visible. 

217a.  Incorporeal  hereditaments  In  the  United  States  are 

(a)  Easements  (p.  849). 

(b)  Commons,  or  profits  a  prendre  (p.  878). 

(c)  Rents  (p.  875). 

(d)  Franchises  (p.  878). 

Hereditaments  are  said  to  be  either  corporeal  or  incorporeal.  A 
corporeal  hereditament  is  any  right  of  property  which  entitles  fiie 
person  in  whom  it  is  vested  to  the  possession  of  the  land  An  ui- 
corporeal  hereditament  is  any  right  of  property  which  is  not  a  right 
to  the  possession  of  land.    Incorporeal  hereditaments  differ  from 
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corporeal  hepedltaments  chiefly  in  that  they  are  rights  issuing  out  of 
land,  rather  than  rights  to  land.  The  term  'Incorporeal  heredita- 
ments" is  used  by  some  writers  to  include  future  estates,  and  the 
interests  in  realty  which  we  are  considering  are  distinguished  as 
'^hereditaments  purely  incorporeal."  The  distinction  between  cor- 
poreal and  incorporeal  hereditaments  was,  in  the  early  law,  of  some 
importance;  ciince  rights  to  the  possession  of  land  were  transferable 
only  by  delivery  of  such  possession,  while  rights  not  involving  pos- 
session of  land  were  transferable  by  deed  of  grant.  Corporeal  here- 
ditaments were  therefore  said  to  **lie  in  livery,"  *  while  incorporeal 
hereditaments  were  said  to  'lie  in  grant."  *  This  distinction,  how- 
ever, is  not  now  of  practical  importance;  for  in  modem  law  cor- 
poreal as  well  as  incorporeal  hereditaments  are  transferable  without 
actnal  delivery  of  possession.  Other  differences  between  the  two 
kinds  of  proi>erty  will  be  noticed  as  we  proceed  with  the  discussion 
of  the  various  kinds  of  incorporeal  hereditaments.  As  enumerated 
bj  Blajckstone:  ■  *T[ncorporeal  hereditaments  are  principally  of  ten 
sorts:  Advowsons,  tithes,  commons,  ways,  offices,  dignities,  fran- 
chises, corodies  or  pensions,  annuities,  and  rents."  However,  only 
a  few  of  these  are  now  of  any  importance  in  this  country,  and  of  the 
othere  no  further  mention  will  be  made. 

BASEMENTS. 

2X8.  An  easement  is  a  rig^ht  in  the  owner  of  one  parcel 
of  land,  by  reason  of  such  ownership,  to  use  the 
land  of  another  foi  a  special  purpose  not  inconsist- 
ent with  the  general  property  in  the  latter/ 

Easements  are  rights  which  one  man  may  exercise  over  the  land 
of  another."  These  rights  can  exist  only  in  connection  with  some 
other  land  called  the  dominant  estate,  while  the  land  over  which 
the  right  is  exercised  is  called  the  servient  estate.    Looked  at  from 

1  Drake  v.  WeUs,  11  Allen  (Mass.)  141;   Huff  v.  McOaulesy,  58  Pa.  St.  200. 
*  1  Washb.  Real  Prop.  (5tb  Ed.)  87. 
>  2  Comm.  21. 
«-2Wa£bb.  Real  Prop.  25. 

•Wolfe  V.  Frost  4  Sandf.  Ch.  (N.  Y.)  72;  Wagner  v.  Hanna,  88  Cal.  Ill; 
Hantoon  v.  Boring,  44  Tex.  255;  Perrin  v.  Garfield,  87  Vt  804. 
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the  standpoint  of  the  owner  of  the  dominant  estate,  the  right  is  an 
easement,  bnt  from  the  standpoint  of  the  servient  estate  it  is  a  servi- 
tude. According  to  Mr.  Washburn:*  '*The  essential  qualities  of 
easements  are:  (1)  Thej  are  incorporeal;  (2)  they  are  imposed  on 
corporeal  property,  and  not  upon  the  owner  thereof;  (3)  they  confer 
no  right  to  a  participation  in  the  profits  arising  from  such  property; 
(4)  they  are  imposed  for  the  benefit  of  corporeal  property;  (5)  there 
must  be  two  tenements, — ^the  dominant,  to  which  the  right  belongs; 
and  the  servient,  upon  which  the  obligation  rests." 

It  is  thus  seen  that  easements  differ  from  licenses  principally  in 
their  duration,  for  licenses  are  generally  only  to  do  a  number  of 
specific  acts  on  the  land  of  the  licensor.  8o,  too,  licenses  are,  as  we 
have  seenj  for  the  most  part,  revocable,  whfle  easements  are  not* 
Easements  differ  also  from  commons  or  profits  k  prendre,  which  will 
be  discussed  later  in  this  chapter,*  in  that  an  easement  never  gives 
the  rig^t  to  take  anything  from  the  corpus  of  the  servient  estate.^* 

SAME— CBEATION. 

219.  Easements  are  created 

(a)  By  fp^ant  (p.  350). 

(b)  By  prescription  (p.  352). 

220.  BY  OBAirr— Easements  may  ba  created  by  grant, 

ijirhich  includes  easements  arising  under  covenants 
and  by  implied  grants.  The  grant  of  an  easement 
must  be  in  writing. 

Easements  may  be  created  by  grants,  like  other  interests  in  land^^ 
They  need  not  be  created  in  fee,  but  may  be  for  a  limited  tenn.^* 

«  Wasbb.  Easem.  (4tb  Bd.)  3, 
T  Ante,  p.  167. 

8  HiUs  y.  MlUer,  8  Paige  (N.  T.)  254;  Ex  parte  Gobum,  1  Ck>w.  (N.  T.)  668; 
Foster  y.  Browning,  4  R.  I.  47;  WalUs  y.  Harrison,  4  Meea.  &  W.  538. 
•  Post,  p.  378. 

10  Huntington  y.  Asher,  96  N.  ¥.  <X)4;  Post  y.  Pearsall,  22  Wend.  (N.  Y.)  425; 
Hull  y.  McCauley,  53  Pa.  St.  206. 

11  Cronkbite  y.  Cronkbite,  94  N.  T.  323;  Wiseman  y.  Lueksinger,  84  N:  Y. 
814;  Forbes  y.  Balenseifer,  74  lU.  188;  Duinneen  y.  Ricb,  22  Wia  550. 

1 2  Curtis  V.  Gardner,  13  Mete  (Maas.)  457;  Jamaica  Pond  Aqueduct  Oocp.  y. 
Obandler,  9  Allen  (Mass.) 
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Thej  cannot  be  created  by  parol,  and  an  attempt  to  do  so  would  give 
only  a  license,  which  would  be  revocable.*'  Easements  may,  how- 
ever, be  either  granted  or  reserved.'''  When  an  easement  is  appur- 
tenant to  an  estate,  it  passes  by  a  grant  of  the  dominant  estate,  with- 
out express  mention.*"  Easements  are  sometimes  conveyed  by  im- 
plication. These  are  called  easements  of  necessity,  and  exist  when- 
ever they  are  necessary  to  the  enjoyment  of  the  estat^  conveyed.'* 
Easements  are  often  raised  by  covenants.  A  number  of  lots  are 
sometimes  conveyed  with  covenants  by  the  grantee  of  each  lot  that 
he  wUl  not  build  within  a  certain  distance  of  the  street.  Such  cove- 
nants are  held  to  impose  a  servitude  on  each  lot  in  favor  of  the  oth- 
ers." In  equity,  also,  there  may  be  easements  between  two  parcels 
of  land  owned  by  the  same  person,  although  this  is  not  possible  at 
law.*'  For  instance,  an  owner  of  two  lots  may  construct  a  drain 
for  one  of  them  across  the  other,  afid  then  sell  either  of  them.    In 

i«  Taylor  v.  Millard,  118  N.  Y.  244,  23  N.  B.  376;  Wiseman,  v.  Lucksinger, 
84  N.  Y.  31;  Cronkhlte  v.  Cronkhite,  04  N.  Y.  323;  Tinker  v.  Forbes,  136  III. 
221,  26  N.  E.  503;  Minneapolis  W.  Ry.  Ck).  v.  Minneapolis  A  St.  L.  Ry.  Ck).,  58 
Minn.  128,  59  N.  W  983.  But  see  Wilkinson  y.  Suplee,  166  Pa.  St  815,  81 
AH  36. 

i«  Bo  wen  v.  Conner,  6  Cush.  (Mass.)  132;  Inhabitants  of  Wlnthrop  v.  Fair- 
banks, 41  Me.  307;  Emerson  y.  Mooney,  50  N.  H.  315;  Asberoft  v.  Railroad  Ck).. 
12U  Mass.  196;  Jones  y.  Adams,  162  Mass.  224,  38  N.  E.  437;  SnlllYan  y. 
Eddy,  154  III.  199,  40  N.  E.  482.  There  must  be  a  sumcient  description  of  the 
casement.  Wells  v.  Tolman.  88  Hun,  438,  34  N.  Y.  Supp.  840;  Nunnelly  y. 
Iron  Co.,  94  Tenn.  397,  29  S.  W.  361.     Cf .  Borst  y.  Emple,  5  N.  Y.  33. 

IB  Underwood  y.  Carney,  1  Cush.  (Mass.)  285;  Morgan  y.  Mason,  20  Ohio, 
402.    Cf.  Grant  y   Chase,  17  Mass.  443. 

leBoland  y.  St  John^s  Schools,  163  Mass.  229,  39  N.  E.  1035;  Atkins  y. 
Bordman,  2  Mete.  (Mass.)  457;  Nichols  y.  Luce,  24  Pick  (Mass.)  102;  Weynand 
T.  Luta  (Tex.  Civ.  App.)  29  S.  W.  1097.    See  post,  p.  359. 

IT  Tulk  Y.  Moxhay,  2  Phil.  Ch.  774;  Tallmadge  y.  Bank,  26  N.  Y.  105;  Win- 
field  V.  Hennlng,  21  N.  J.  Eq.  188;  Peck  y.  Conway,  119  Mass.  546.  So  an 
agreement  to  clean  and  repair  a  water  course  which  has  been  granted  through 
coYenantor's  land  was  held  to  run  with  the  land.  Holmes  y.  Buckley,  Prec. 
Cb.  39.  But  see  Keates  y.  Lyon,  4  Ch.  App.  218;  Renals  y.  Cowlishaw,  11 
Ch.  Dlv.  866;  Haywood  y.  Building  Soc.,  8  Q.  B.  Dlv.  403;  Sharp  y.  Ropes, 
UO  Mass.  381;   Norcross  y.  James,  140  Mass.  188,  2  N.  E.  946. 

IS  Johnson  y.  Jordan,  2  Mete.  (Mass.)  234;  Lampman  y.  Milks,  21  N.  Y. 
G(K>;  Watts  y.  Kelson,  6  Ch.  App.  166.  But  see  Suflleld  y.  Brown,  4  De  Gex, 
J.  &  S.  185;  Thomson  y.  Waterlow,  L.  R.  6  Eq.  36. 
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such  case,  if  he  transfer  the  dominant  estate,  the  right  to  drain 
across  the  reHiaining  lot  will  continue,  and  the  same  result  may  ob- 
tain if  he  transfers  the  servient  estate  to  one  who  has  knowledge  of 
the  existence  of  the  drain,  and  the  easement  is  necessary  to  the  en- 
joyment  of  the  other  lot**  Easements  of  this  character  and  those 
created  by  coyenants  are  often  called  equitable  easements. 


M 


221.  BY  FBESCRurriON— Efusements  may  be  acquired  by 
prescriptioii  by  adverse  user  continued  for  the  time 
required  by  the  statute  of  limitations* 

At  common  law  many  easements  were  acquired  by  prescription,** 
but  it  was  held  that  prescription  presumed  a  grant.**  The  acquire- 
ment of  easements  by  prescription  is  now  superseded  by  the  doctrine 
of  the  statute  of  limitations.**  To  acquire  an  easement  by  prescrip- 
tion, it  must  have  been  exercised  from  time  immemorial,**  but  by  the 
statute  of  limitations,  20  years  is  the  time  required,  and  in  some 
states  even  a  less  period  is  provided  by  the  statute.**  The  char- 
acter of  the  acts  necessary  for  gaining  an  easement  under  the  statute 
of  limitations  and  by  the  doctrine  of  prescription  are  the  same,  and 
the  term  ''prescription"  is  generally  used  to  denote  the  former.  The 
user  must  be  uninterrupted* •  and  continuous,  according  to  the  nature 

i»  Thayer  v.  Payne,  2  Cush.  (Mass.)  327;  Pyer  v.  Carter,  1  HnrL  &  N.  916; 
Dunklee  v.  Railroad  Co.,  *2A^  N.  H.  489;  Seymour  v.  Lewis,  13  N.  J.  Eq.  430. 
But  see  Nicholas  v.  Chamberlain,  Cro.  Jac.  121;  Johnson  v.  Jordan,  2  Mete. 
(Mass.)  234;  Collier  v.  Pierce,  7  Gray  (Mass.)  18;  Carbrey  v.  WUUs,  7  AUen 
(Mass.)  364;  RandaU  v.  McLaughlin,  10  Allen  (Mass.)  3G6;  Buss  v.  Dyer,  125 
Mass.  287;   Butterworth  v.  Crawford,  46  N.  Y.  349. 

20  Cross  T.  Lewis,  2  Bam.  &  C.  686;  Mayor  of  Kingston  v.  Homer,  Cowp. 
102. 

21  Webb  V.  Bird,  13  C.  B.  (N.  S.)  841;  Mayor  of  Kingston  v.  Homer,  Cowp. 
102. 

22  Claflin  V.  Railroad  Co.,  157  Mass.  489,  32  N.  E.  659;  Jones  t.  Crow,  92 
Pa.  St.  398;  Ricard  v.  Williams,  7  Wheat.  59. 

2»  Melvin  V.  Whiting,  10  Pick.  (Mass.)  295.  See  Mayor  of  Kingston  v.  Homer, 
Cowp.  102.  And  see  Kent  v.  Waite,  10  Pick.  (Mass.)  138.  The  term  ••prescrip- 
tion** is,  however,  often  used  when  the  statute  of  limitations  is  meant 

24  Sibley  V.  Ellis,  11  Gray  (Mass.)  417;  Carger  v.  Fee,  140  Ind.  572,  39  N. 
E.  93;  Boyd  v.  Woolwbie  (W.  Va.)  21  S.  E.  1020;  1  Stlm.  Am.  St  Law,  |  2281. 

25  Pollard  y.  Barnes,  2  Cush.  (Mass.)  191;   Livett  v.  Wilson,  8  Bing.  115.    A 
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of  the  easement.**  The  statute  does  not  begin  to  run  while  the  own- 
er of  the  servient  estate  is  under  disability.*^  So  the  period  of  lim- 
itation does  not  begin  against  a  reversioner  or  remainder-man  until 
he  is  entitled  to  possession  of  the  estate.**  The  use  of  the  easement 
must  be  under  an  adverse  claim  of  rights  though  color  of  title  is  not 
necessary.**  Such  use  cannot  be  adverse  if  it  is  begun  with  the 
permission  of  the  owner  of  the  servient  estate/*  or  by  his  license.*^ 
User  will  not  be  sufficient  to  establish  the  right  if  it  is  secret.**  The 
period  of  adverse  occupancy  required  by  the  statute  need  not  be  all 
by  one  person,  but  may  be  by  a  number  if  they  are  in  privity.**  It 
should  be  observed  that  the  public  cannot  acquire  an  easement  by 

right  of  flowage  may  be  acquired  by  prescription.  Williams  v.  Barber  (Mich.) 
62  N.  W.  155. 

'•Bodfish  y.  Bodflsh,  105  Mass.  817;  Cox  y.  Forrest,  60  Md.  74;  Iselin  v. 
Starin,  144  N.  Y.  453,  39  N.  E.  488;  Humphreys  v.  Blasingame,  104  Cat.  40. 
87  Pac.  804;  Dalton  v.  Angus,  6  App.  Cas.  740,  affirming  Angus  y.  Dalton,  4 
Q.  B.  Diy.  102;  Dare  ▼.  Heathcote,  25  Law  J.  Exch.  245.  For  user  held  in- 
sufficient to  estabUsh  an  easement  across  a  railroad  company's  right  of  way, 
see  Andrles  y.  Railway  Co.  (Mich.)  63  N.  W.  526.  And  for  acts  held  insufficient 
to  create  easements  in  water  by  prescription,  see  Green  Bay  &  M.  Canal  Co.  y. 
Kaukauna  Water  Power  Co.,  90'  Wis.  370,  61  N.  W.  1121;  Mason  v.  Hortoii, 
87  Vt  266,  31  Ati.  291. 

*f  Beimer  y.  Stuber,  20  Pa.  St.  458.  Disability  arising  after  the  user  is  begun 
does  not  Interrupt  the  acquisition  of  the  right.  Tracy  y.  Atherton,  30  Vt.  50?>; 
Wallace  y.  Fletcher,  30  N.  H.  434.  Contra,  Lamb  y.  Crosland,  4  Rich.  Law 
(S.  0.)  586. 

a»  Schenley  y.  Com.,  36  Pa.  St.  29;  Pentland  v.  Keep,  41  Wis.  490. 

«•  Burbank  y.  Fay,  65  N.  Y.  57;  Bachelder  y.  Walcefleld,  8  Cush.  (Mass.)  243; 
Blanchard  y.  Moulton,  63  Me.  434:  Richard  y.  Hupp  (Cal.)  37  Pac.  920.  And 
•ee  post,  p.  460. 

»•  Smith  y.  Miller,  11  Gray  (Mass.)  145;  Perrin  y.  Garfield,  37  Vt.  304;  Calger 
y.  Fee  (Ind.  Sup.)  89  N.  E.  93.  See  Atkins  y.  Bordman,  2  Mete.  (Mass.)  457. 
That  no  easement  is  acquired  by  the  use  of  a  way  maintained  by  the  owner 
of  the  land  for  his  own  conyenience,  see  Wood  y.  Reed  (Sup.)  30  N.  Y.  Supp.  112. 

•1  Wiseman  y.  Ludcsinger.  84  N.  Y.  31;  Cronkhite  y.  Cronkhlte,  94  N.  Y.  828; 
Johnson  y.  Sklllman,  29  Minn.  95,  12  N.  W.  149;  Colchester  y.  Roberts,  4  Mees.  | 

&  W.  769.  I 

ss  Cook  y.  Qanunon,  93  Ga.  298,  20  S.  E.  332;   Daniel  y.  North,  11  East,  872.  j 

But  when  the  user  is  open  and  uninterrupted,  the  seryient  owner  is  charged 
with  notice.     Bushey  y.  Santiff,  86  Hun,  384,  33  N.  Y.  Supp.  473. 

s8  Metyln  y.  Whiting,  13  Pick.  (Mass.)  184;   Hill  y.  Crosby,  2  Pick.  (Mass.)  I 

466. 
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prescription,*^  though  a  dedication  may  be  presumed  from  use  by 
the  public.'* 

8AMB— CLASSIFICATION. 

222.  The  principal  classiflcations  of  easements  are  the  fol- 
lowing: 

(a)  Continuous  and  discontinuous. 

(b)  Appendant  or  appurtenant  and  in  gross. 

(c)  Negative  and  afflrmative. 

(d)  Natural  and  oonventionaL 

There  are  a  number  of  classifications  of  easements,  which,  though 
they  have  no  great  value  in  law,  are  often  met  with  in  the  books, 
and  therefore  will  be  briefly  mentioned  here.  The  first  of  these  is 
the  distinction  between  continuous  and  discontinuous  easements, 
which  arises  from  the  nature  of  the  use  of  the  easement.'*  An  ex- 
ample of  the  former  is  a  right  to  lateral  or  subjacent  support,'^ 
while  a  right  of  way  is  an  instance  of  a  discontinuous  easement. 
since  the  right  is  only  exercised  at  intervals.**  Another  classifica- 
tion of  easements  is  that  which  divides  them  into  easements  ap- 
pendant or  appurtenant  and  easements  in  gross.**  The  former  class 
comprise  easements  proper,  which  cannot  be  severed  from  the  tene- 
ment with  which  they  are  connected;  that  is,  an  easement  belongs 
to  an  estate  and  not  to  a  person.  But  easements  in  gross  are  not 
connected  with  any  parcel  of  land,  and  exist  in  a  person  or  in  the 
publio.^*    Highways  are  easements  of  this  kind,  and  there  may  be 


M' 


*«P«ursaU  y.  Post,  20  Wend.  (N.  Y.)  Ill;  Ackerman  v.  Sbelp,  8  N.  J.  Law, 
125. 

SB  Verona  Borough  v.  AUegbeny  Val.  R.  R.,  152  Pa.  St  868,  25  AtL  518; 
Kelenk  v.  Town  of  Walnut  Lake,  51  Minn.  381,  53  N.  W.  703. 

••  Larsen  v.  Peterson  (N.  J.  Ch.)  80  Atl.  1094;  Fetters  v.  Humphriiys,  18  N. 
J.  Eq.  260. 

*T  See  post,  p.  865. 

<*  See  post,  p.  358. 

»•  Dennis  y.  WUson,  107  Mass.  591;  Spensley  y.  Valentine,  84  Wis.  154; 
McMaboD  V.  Williams,  79  Ala.  288. 

40  See  Abbot  y.  Weekly,  1  Ley.  176;  Fitch  y.  Rawllng,  2  H.  Bl.  893;  MomiBej 
y.  Ismay,  1  Hurl.  &  C.  729,  8  HnrL  &  0.  486;  Hall  y.  Nottingham,  1  Bxch. 
Diy.  1;    Tyson  y.  Smith,  9  AdoL  &  E.  406;   Nndd  y.  Hobbs,  17  N.  H.  524; 
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easements  in  gross  in  respect  to  the  flowage  of  water.**  Easements 
are  also  dirided,  with  respect  to  the  obligalion  imposed  on  the  owner 
of  the  servient  estate,  into  negative  easements  and  aflBtaiative  ease- 
Dients.  Under  the  former  the  owner  of  the  servient  estate  is  pro- 
hibited from  doing  some  acts  of  ownership  on  his  own  property,  as  an 
easement  that  land  shall  not  be  built  upon,*'  while  in  the  case  of  an 
affirmative  easement  the  owner  of  the  servient  estate  is  merely  re- 
quired to  permit  something  to  be  done  on  his  land,  such  as  piling 
materials  on  it.**  Easements  are  also  divided  into  natural  and  con- 
ventional. The  former  exist  as  the  outgrowth  of  natural  rights, 
and  are  necessary,  as  a  matter  of  course,  for  the  enjoyment  of  the 
dominant  estate.  Instances  of  natural  easements  are  rights  to  sup- 
port of  land  and  to  the  flowage  of  water.**  Conventional  easements, 
on  the  other  hand,  are  those  which  are  created  by  the  agreements  of 
the  parties,  and  add  rights  to  the  dominant  estate,  which,  though 
not  strictly  necessary,  add  to  its  enjoyment,  such  as  rights  of  way  or 
to  light  and  air.** 

SAMS— inrCIDENTS. 

223.  The  principal  rights  and  incidents  growing  out  of 
easements  are  the  following: 

(a)  The  dominant  owner  must  use  his  easement,  and  the 

servient  owner  his  estate,  in  a  reasonable  manner. 

(b)  The  dominant  owner  must  repair  the  easement. 

(c)  The  servient  owner  must  not  obstruct  the  easement. 

Knowles  v.  Dow,  22  N.  H.  387.  Such  rights  do  not  exist  in  some  states.  Acker- 
man  y.  Shelp,  8  N.  J.  Law,  125.  An  easement  cannot  be  granted  in  gross  so 
that  it  wUl  he  assignable.  Ackroyd  v.  Smith,  10  G.  B.  IQi;  Boatman  y.  Lasley, 
23  Ohio  St.  ei4.  See  Garrison  ?.  Rudd,  19  111.  558,  and,  contra,  Goodrich  y. 
Bnrbank,  12  AUen  (Mass.)  459;  Amidon  y.  Harris,  113  Mass.  59.  Nor  to  giye 
a  right  of  action  against  a  third  person.    Hill  y.  Tupper,  2  Hurl.  &  C.  121. 

«i  De  Witt  y.  Haryey,  4  Gray  (Mass.)  486;  Blssell  y.  Grant,  85  Gonn.  288; 
Ponll  y.  Mockley,  33  Wis.  482. 

«t  Hills  y.  Miller,  3  Paige  (N.  T.)  254. 

«•  Voorhees  y.  Burchard,  55  N.  Y.  98;  Big  Mountain  Imp,  Ck).*8  Appeal,  54 
Pa.  St  861.   And  see  Melyin  y.  Whiting,  13  Pick.  (Mass.)  184. 

«4  Lamnier  y.  Francis,  23  Mo.  181. 

«•  Stokoe  y.  Singers,  8  EL  &  BL  SL 
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Use  of  the  .Easement. 

The  owner  of  the  dommant  estate  mnst  make  hifi  use  of  the  ease- 
ment reasonable,  so  as  to  interfere  as  little  as  possible  with  the 
servient  owner's  enjoyment  of  his  land.**  On  the  other  hand,  the 
latter  must  not  nse  his  estate  in  snch  a  way  as  to  obstruct  the  ease- 
ment or  unreasonably  interfere  with  its  enjoyment.*^  The  jJTaiit  of 
an  easement  includes  a  grant  of  aU  rights  necessary  for  its  use.  l^it 
the  use  of  an  easement  must  be  confined  to  the  object  for  which  it  is 
granted.** 

Repaira  of  the  Easement. 

In  the  absence  of  a  contract  providing  otherwise,  the  owner  of  the 
dominant  estate — that  is,  the  one  who  has  the  benefit  of  the  ease- 
ment— must  keep  it  in  repair  and  condition  for  use.**  The  ease- 
ment carries  with  it  the  right  to  do  anything  necessary  to  make  re- 
pairs.** 

Ob%truction  of  the  Easem^it. 

The  owner  of  the  dominant  estate  may  have  an  action  for  the 
obstruction  of  his  easement  by  the  servient  owner,  though  no  actual 
damage  has  been  caused.**     The  owner  of  the  dominant  estate  may 


J? 


♦•  Kaler  v.  Beaman,  49  Me.  207. 

*T  Wells  V.  Tolman,  88  Hun.  438,  34  N.  Y.  Supp.  840;  Bakeman  v.  Talbot, 
81  N.  Y.  366;  Gerrish  v.  Shattuck,  132  Mass.  235;  Welch  v.  WUcox,  101  Mass. 
162;  Williams  v.  Clark,  140  Mass.  238,  5  N.  E.  802;  Connery  v.  Brooke,  73 
Pa.  St.  80.  Cf.  Baker  v.  Frlck.  45  Md.  .337;  Attorney  General  v.  Williams, 
140  Mass.  329,  2  N.  E.  80,  and  3  N.  E.  214.  Plowing  part  of  land  over  which 
there  is  a  right  of  way  is  not  necessarily  an  interference  with  the  easement. 
.Moffitt  V.  Lytle,  165  Pa.  St.  173,  30  Atl.  922.  A  contract  to  permit  the  use 
of  a  wall  for  a  sign  space  is  an  easement,  and  implies  the  right  of  such  access 
to  the  wall  as  is  necessary  for  the  purpose  indicated.  Gunning  v.  Gusack,  50 
111.  App.  290. 

4t  Shaughnessey  v.  Leary,  162  Mass.  108,  38  N.  E.  197;  Waters  v.  Lumbfr 
Co.,  115  N.  C.  0^48.  20  S.  E.  718.  And  see  post,  p.  360.  Nor  can  the  use  of  the 
dominant  tenement  be  changed  so  as  to  increase  the  burden.  Wood  y.  Saund- 
ers. 10  Ch.  App.  582. 

49  Washb.  Easem.  &  Senr.  (4th  Ed.)  730;  Doane  v.  Badger,  12  Mass.  65. 
But  cf.  Pomfret  t.  Ric^oft,  1  Saund.  321;  Morrison  v.  Marquardt,  24  Iowa.  35. 

60  Thayer  v.  Payne,  2  Cush.  (Mass.)  327;  Prescott  v.  White,  21  Pick.  (Mass) 
341;   Williams  t.  Safford.  7  Barb.  (N.  Y.)  309;    Hamilton  v.  White,  6  N.  Y.  9. 

"  Joyce  V.  Conlin,  72  Wis.  607,  40  N.  W.  212;  MrCord  v.  High,  24  Iowa.  336; 
Amoslieag  Manurg  Co.  v.  Goodale,  46  N.  H.  53.  For  acts  held  not  to  constlrute- 
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also  remoTe  obstractions  to  his  easement,  and  may  enter  upon  the 
flcrrlent  estate  for  that  purpose.""  In  cases  where  the  title  to  the 
easement  is  dear,  the  owner  of  ^e  servient  estate  may  be  restrained 
bj  injunction  from  obstructing  it** 

SAME— DESTBUCTION. 

224.  Easements  may  be  destroyed 

(a)  By  release. 

(b)  By  abandonment. 

(0)  By  license  to  the  servient  owner. 

(d)  By  misuser. 

(e)  By  merger. 

An  easement  may  be  released  to  the  owner  of  the  servient  estate, 
but  such  release  is  not  good  if  bj  parol,  unless  it  be  executed.'^  Ease- 
ments may  also  be  lost  by  abandonment,**  but  this  does  not  apply 
where  the  easement  has  been  gnmted.  unless  there  baa  been  claim 
of  adverse  right.**  Easements  are  lost  by  abandonment  only  when 
they  have  been  acquired  by  prescription.*^    An  easement  may  also 

an  obstnictlon,  see  GreeD  y.  Ooff,  153  IlL  534,  39  N.  E.  075.  That  a  gate  Is 
QOt  an  obstruction  of  a  right  of  way,  see  Hartuian  v.  Flck,  167  Pa.  St  18,  81 
AtL  342.    But  see  Rowe  y.  Nally,  81  Md.  367,  82  AU.  196. 

i>  Joyce  y.  Conlin,  72  Wis.  607,  40  N.  W.  212;  McCord  y.  High,  24  Iowa,  886. 

B8  Herman  y.  Roberts,  119  N.  Y.  37,  23  N.  B.  442;  Frey  y.  Lowden,  70  Gal. 
660,  11  Pac  888;  Stallard  y.  Gushing,  76  Gal.  472,  18  Pac.  427;  Schnitzlus  y. 
BftUey  (N.  J.  Err.  &  App.)  32  Ati.  219;   Martin  y.  Price  [1894]  1  Gh.  276. 

B«I>yer  y.  Banford,  9  Mete.  (Mass.)  395;  Gomstock  y.  Sharp  (Mich.)  64  N. 
W.  22.  A  right  to  use  a  stairway  in  a  building  may  be  destroyed  by  the  de- 
Btractlon  of  the  building.    Douglas  y.  C3oonley,  84  Hun,  158,  32  N.  Y.  Supp.  444. 

BB  Snell  y.  Leyitt,  110  N.  Y.  595,  18  N.  B.  370;  C^nny  y.  Andrews,  123  Mass. 
155;  Hiclcox  y.  Railroad  Go.,  78  Mich.  615,  44  N.  W.  143;  Town  of  Freedom 
▼.  Norris,  128  Ind.  377,  27  N.  B.  869;  Steere  y.  Tiffany,  13  R.  I.  568;  Richard 
T.  Hupp  (GaL)  87  Pac.  920.  But  see  Jones  y.  Van  Bochoye,  103  Mich.  08, 
61  N.  W.  842;  Pratt  y.  Sweetser,  68  Me.  344;  Duncan  y.  Rodecker  (Wis.)  62 
N.  W.  538;  Suydam  y.  Dunton,  84  Hun,  506,  82  N.  Y.  Supp.  33a 

••  Butterfield  y.  Reed,  160  Mass.  361,  85  N.  B.  1128;  Barnes  y.  Lloyd,  112 
Mass.  224;  Riehle  y.  Heullngs,  38  N.  J.  Bq.  20;  Ford  y.  Harris  (6a.)  22  S. 
E.  144;  Bdgerton  y.  McMullan,  55  Kan.  90,  39  Pac.  1021;  Loyell  y.  Smith,  8 
C.  B.  (N.  S.)  120.    See,  also,  Ward  v.  Ward,  7  Bxch.  838. 

>T  Bannon  y.  Angier,  2  Allen  (Mass.)  128;   Barnes  y.  Lloyd,  112  Mass.  224; 
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be  destroyed  by  a  license  to  the  owner  of  the  servient  estate  to  do 
acts  npon  his  land  which  interfere  with  the  exercise  of  the  ease- 
ment; **  for  instance,  an  easement  of  light  and  air  may  be  lost  hy 
a  permission  given  the  servient  owner  to  erect  a  wall  on  his  land 
which  would  obstruct  the  li.s^ht.**  If  the  owner  of  the  dominant 
estate  does  anything  which  increases  the  burden  of  the  easement, 
he  thereby  destroys  his  casement,  unless  the  increase  of  burden  can 
be  separated  from  the  oriprinal/^  Easements  are  also  destroyed  by 
merger;  that  is,  by  a  union  of  the  dominant  and  servient  estates 
in  the  same  person.**  But  if  the  dominant  estate  is  of  greater  dura- 
tion than  the  servient,  the  easement  will  only  be  suspended  during 
the  continuance  of  the  servient  estate/*  And  if  the  title  to  the  lat- 
ter estate  is  subsequently  defeated,  the  result  is  the  same, — a  mere 
suspension  of  the  easement/'  TMien  there  is  a  merger,  the  ease- 
ment is  extinguished,  and  is  not  renewed  by  a  subsequent  grant  of 
the  dominant  estate,  though  the  same  or  a  similar  easement  may  be 
implied,  or  may  arise  by  necessity/* 


Smyles  v.  Hastings,  22  N.  Y.  217;  Wiggins  v.  McGleary,  49  N.  Y.  346;  Nitzell 
V.  Paschall,  8  Rawle  (Pa.)  76;  Lindeman  v.  Lindsey,  69  Pa.  St  93;  Brb  v. 
Brown,  Id.  216;  Bombaugh  v.  MlUer,  82  Pa.  St  203.  But  see  Owen  v.  Field. 
102  Mass.  90. 

B8  Morse  v.  Ck)peland,  2  Gray  (Mass.)  302;  Addison  v.  Hack,  2  OiU  (Md.)  221; 
Liggins  V.  Inge,  7  Bing.  682. 

59  Winter  y.  Brockwell,  8  East  80S.  See,  also,  Morse  y.  (3opeland,  2  Gray 
(Mass.)  302. 

•o.Washb.  Easem.  &  Serv.  (4tb  Ed.)  704;  Jones  y.  Tapling.  11  C.  B.  (N.  8.) 
283.     Cf.  Harvey  y.  Walters.  L.  R.  8  C.  P.  162. 

•1  McAmster  v.  Devane,  76  N.  C.  57;   Ritger  v.  Parker,  8  C^sh.  (Mass.)  14&. 

•2  Thomas  v.  Thomas,  2  Cromp.,  M.  &  R.  34.  t 

•»  Tyler  v.  Hammond,  11  Pick.  (Mass.)  193;  Dewal  y.  Becker,  81  Md.  587, 
82  Atl.  30& 

•«  Hurlburt  y.  Firth,  10  Phila.  (Pa.)  135;  Kieffer  ▼.  Imhoff,  26  Pa.  St  488; 
Mmer  V.  Lapham,  44  Yt  416;  Hazard  y.  Robinson,  8  Mason,  272,  Fed.  Om. 
Na  6,281. 


§  226)  RIGHTS   OF  WAY.  869 


SPECIFIC  EASEMENTa 

226.  The  following  spedflo  easements  will  be  oonsidered: 

(a)  Bights  of  way  (p.  869). 

(b)  Highways  (p.  861). 

(c)  light  and  air  (p.  868). 

(d)  Lateral  and  subjacent  support  (p.  865). 

(e)  Party  walls  (p.  866). 

(f)  Easements  in  water  (p.  368). 

SAME— BIGHTS  OF  WAY. 

226.  A  right  of  way  is  an  easement  in  favor  of  an  indi- 
vidual or  class  of  individuals  to  have  a  passage  on 
an  established  line  over  land  of  the  servient  owner 
to  and  from  land  of  the  dominant  owner. 

Rights  of  way  are  created  by  the  various  methods  mentioned  in  dis- 
cassing  easements  in  general.  They,  however,  frequently  arise  by  im- 
plication, as  where  land  granted  is  represented  as  bounded  or  reach- 
ed by  a  street.**  This  is  the  case  where  a  map  showing  such  a 
street  is  referred  to  in  the  deed.**  Ways  of  necessity  are  also  said 
to  arise  by  implication.**  They  can  exist  only  over  land  of  the^ 
grantor,  not  over  that  of  a  stranger.**  Though  the  necessity  need 
not  be  absolute,  yet  great  inconvenience  or  expense  will  not  be  suffi- 
cient'*   Ways  of  necessity  arise  chiefly  through  grants  of  parcds" 

•»  Tobey  v.  Tftunton,  119  Mass.  404;  FYanUln  Ins.  Ck>.  v.  Oousena,  127  Man. 
258;  Crow  v.  Wolbert,  7  Phlla.  (Pa.)  178;  Ford  v.  Harris  (Ga.)  22  S.  B.  144. 

••  Taylor  v.  Hopper,  62  N.  T.  649;  Regan  v.  Light  Co.,  187  Mass.  87;  Cbapin 
T.  Brown,  15  R.  I.  579»  10  Atl.  689. 

••  Holmes  y.  Seeley,  19  Wend.  (N.  Y.)  607;  Kripp  v.  Curtis,  71  OaL  62,  11 
Pac.  879;   Pernam  v.  Wead,  2  Biass.  208. 

<»  Bass  y.  Edwards,  126  Mass.  445;  Kuhlman  y.  Hecht,  77  111.  570;  Taylor 
▼.  Wamaky,  55  CaL  350;  Tracy  y.  Asberton,  85  Yt  52;  Bullard  v.  Harrison, 
4  Maule  &  &  887. 

TO  Nichols  y.  Laos,  24  Pick.  (Mass.)  102;  Oliver  v.  Pitman,  98  Mass.  46; 
Fiancis*  Appeal,  96  Pa.  St  200;  Parsons  v.  Johnson,  68  N.  T.  62;  Pentland 
T.  Keep,  41  Wis.  490;   Field  v.  Mark,  126  Mo.  502,  28  S.  W.  1004. 


■CM  V  If  f*  BM  «lfcCTwiK  fiifcj  fcK"*    After  a  r^M  « 

fcii  iBii  t  !■  Ii  iTii,  !l  I  iBiii  Til  ilti«ii<  Irtiil  111  mil 
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T.  GalhMd.  t  B 
>  JUJ.  vol*.    CL 

IBCIM  T.  OlBMi^  1  BL  ft  KL  «a:  DoM  t.  BaRtaO,  1  BofL  *  d  113; 
4ia  «.  BuiitMit  12  a.  DIt.  SL  WbRK  iae  wwtb  to  ■ 
t^M  i<  osy  (bTMck  Mi  h4  M  m  to  on  aC  kocni  to  ■ 
«  war  of  aeeemUj  wcr  Hk  Irad  cnaTtivd.  New  Tork  ft  N.  E.  R. 
Board  or  RaJlKMd  Oanm.  U2  Mom.  SU  »  N.  B.  37.    And  aw  Mi 

»  BcfeBddr  T.  Qnln.  US  iimm.  ST^:   BoMeO  t.  Jsefcaoa.  S  Fick.  (Mm 

i>  Pvwns  ▼.  Efaulvw.  H  Mich.  SOT,  19  N.  W.  2ST. 

*«  Bctl  T.  Connor,  S  Ccoui.  331. 

*•  W7iikooi>  ▼.  Bnreer.  12  Jobn*.  (N.  T.>  322:  SmUh  t.  Lee.  14  Gnj 
ilSi  Kmvfa  Appeal,  71  Ps.  St.  Al;  Kammlkr  t.  Krotx,  IS  Iowa,  352. 
rtgbta  of  war  are  ocqntra]  \rj  pmcdpdoa.  tbe  nMr  sum  be  of  soum 
track.  Bnsber  t.  Buittff.  BS  Hon.  SSt.  83  N.  T.  Sttpp.  413:  GaRMtt 
of  Staler.  .'M  Uo.  App.  207;  Follradon  t.  Tboroaa,  SB  Ga.  300.  20  S.  ■. 

>«Giuison  V.  UeA\j,  100  Pa.  St.  42.  A  waj  of  necMslty  ceaacn  aa  i 
Cbcre  ia  anoiber  waj  whlcb  tlie  domloaat  owner  can  vwe.  Holmea  t. 
3  Blng.  78.    But  lee  Proctor  v.  Hodgson,  10  Exeh.  83*. 

"  Atwaier  t.  BudOsh.  11  Gmy  (Masa.)  150;  Preacb  t.  Uarsllii.  2< 
440:  Allan  T.  Oomme,  11  Adol.  ft  B.  759;  Wimbledon  nnd  Putney  Co 
Conaervaton  t.  Dlzon.  1  Cb.  DtT.  362;  BeonlDg  t.  Bnmet  8  Exc 
CoipotaUon  of  Loadoo  t.  Rlggs,  13  Ch.  DIt.  798.  Bat  see  Newco 
OoDlann.  5  Cb.  Dlv.  133;  Cannon  r.  TUlars.  S  Cb.  DIt.  415:  Abbott  t. 
DB  X.  B.  817. 


5  227)  HIGHWAYS.  361 

cannot  drive  beasts,  over  that  way,  to  another  lot  also.^*  Where 
there  is  such  an  excessive  use  of  a  right  of  way,  it  will  give  the 
servient  owner  a  right  of  action,  but  will  not  justify  him  in  closing 
the  way.^*  A  right  of  way  may  include  the  right  to  erect  and  main- 
tain a  bridge.*^  In  the  absence  of  other  arrangement,  the  owner 
of  the  dominant  estate  is  required  to  keep  the  way  in  repair.'^  If 
the  owner  of  the  servient  estate  has  agreed  to  repair,  and  fails  to  do 
so,  those  entitled  to  the  use  of  the  way  may  go  upon  other  land  of 
the  servient  owner,  when  necessary,  to  pass  around  obstructions/' 
Rights  of  way  may  be  for  footpath  merely  or  for  carriages,  or  they 
may  be  for  both  foot  and  horse.**  Easements  of  this  kind  may  be 
created  in  such  form  and  with  such  conditions  as  the  parties  choose 
to  impose,  by  their  express  contracts.** 


827.  Highwasm  are  rights  of  way  in  the  public  in  general. 
They  may  be  either 

(a)  Easements,  or 

(b)  Estates  in  fee  simple. 

With  highways  owned  in  fee  simple  we  have  nothing  to  do  in  this 
connection.    The  ownership  in  such  case  is  in  the  public, — ^the  state 

*•  Howell  V.  Rex,  1  Mod.  190.  And  see  Skull  v.  Glenister,  16  O.  B.  (N.  a) 
SI;  DaTenport  v.  Lampson,  21  Pick.  (Mass.)  72;  French  v.  Maretln,  82  N.  H. 
816;  Kirkham  v.  Sharp,  1  Whart  (Pa.)  323;  Lewis  v.  Garstalra,  6  Whart 
(Pa.)  193.  Of.  WlUlamB  v.  James,  L.  R.  2  C.  P.  677;  Parks  v.  Bishop,  120 
Mass.  340. 

T>  Walker  t.  Gkrhard,  9  Phlla.  (Pa.)  116;  Hayes  v.  Di  Vito,  141  Mass.  283» 
4  N.  E.  828. 

••  See  ScbuyUdU  Nav.  Ck).  v.  Stoever,  2  Grant,  Cas.  (Pa.)  462. 

«i  Wynkoop  v.  Burger,  12  Johns.  (N.  Y.)  222;  Taylor  v.  Whitehead,  2  Doug. 
745.    See  Gerrard  y.  Gooke,  2  Bos.  &  P.  N.  R.  109. 

"  So  when  the  serrient  owner  has  obstmcted.  Famum  y.  Piatt,  8  Pick. 
(Mass.)  339;  Leonard  y.  Leonard,  2  Allen  (Mass.)  543;  Kent  y.  Judkins,  53 
Me.  160;  Haley  y.  Colcord,  59  N.  H.  7.  Bat  cf.  Taylor  y.  Whitehead,  2  Doug. 
745;  waiiams  y.  Safford,  7  Barb.  (N.  Y.)  309. 

8s  Ballard  y.  Dyson,  1  Taunt  279;  Cowling  v.  Hlgginson,  4  Mees.  &  W. 
245. 

•«  Whether  a  way  has  been  created  or  granted  is  in  each  case  a  matter  of 
construction.  Espley  y.  Wilkee,  L.  B.  7  Ezch.  298;  £^y  y.  Oxley,  L.  R. 
10  (2.  B.  860. 
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or  the  municipality.'*  It  has  already  been  said  that  highways  are 
not  easements  proper,  because  they  are  held  in  gross,  and  not  ap- 
pendant to  any  dominant  estate.**  "WTien  a  highway  is  only  an 
easement,  the  owners  on  each  side  of  the  road  hold  the  fee  to  the 
middle,  subject  to  the  right  of  the  public  to  pass  over  it.*^  The  ad- 
joining owners,  therefore,  are  entitled  to  the  trees,  minerals,  etc'* 
Hijjhways  are  usually  acquired  by  dedication,  either  express  ••  or 
implied  by  user  by  the  public.*^  Highways  may  also  be  acquired 
by  the  exercise  of  the  right  of  eminent  domain,  in  which  case  compen- 
sation must  be  made  for  the  land  taken.*^  No  deed  or  other  formal 
act  is  necessary  for  the  dedication  of  a  highway  to  the  public.  The 
dedication  is  complete  when  made  and  accepted  by  the  public,**  and 
use  as  a  highway  may  be  sufficient  to  constitute  an  acceptance.**  Un- 
til there  is  an  acceptance  by  the  public,  it  does  not  become  bound  to 
keep  the  road  in  repair,  or  liable  for  injuries  caused  by  its  being 
out  of  repair.**    Dedication  of  a  highway  may  be  for  special  pur- 

8B  Washb.  Basm.  &  Sery.  (4th  Bd.)  252. 

»•  See  Deerfield  y.  Railroad  Co.,  144  Mass.  825, 11  N.  B.  105;  Ck>in.  t.  Low,  S 
Pick.  (Mass.)  408;  Nudd  v.  Hobbs,  17  N.  H.  624. 

tT  Adams  y.  Riyers,  11  Barb.  (N.  Y.)  390. 

•»  Makepeace  y.  Worden,  1  N.  H.  16;  Tucker  y.  Bldred,  6  R.  I.  404;  DaUy  y. 
Btate,  51  Ohio,  848,  87  N.  B.  710.  And  see  Lade  y.  Shepherd,  2  Strange,  1004; 
Reg.  y.  Pratt,  4  Bl.  &  Bl.  860;  Perley  y.  Chandler,  6  Mass.  454;  Godman  y. 
Byans,  6  AUen  (Mass.)  808;  State  y.  Dayis,  80  N.  C.  851. 

B*  Ck)m.  y.  Lihabltanta  of  Newbury,  2  Pick.  (Mass.)  51;  Warren  y.  President, 
etc,  of  Town  of  JaoksonyiUe,  15  111.  286. 

•0  James  y.  Sammis,  132  N.  Y.  239,  80  N.  B.  502;  Buchanan  y.  Oortis,  25 
Wis.  99. 

•1  And  the  owner  is  entitled  to  further  compensation  for  an  additional  burdoi, 
snch  as  a  railroad,  Williams  y.  Railroad  Ck>.,  16  N.  Y.  97;  or  street  railwmy, 
Craig  y.  Railway  Co.,  39  N.  Y.  404;  or  pipes  for  natural  gas,  Bloomfield  &  R 
N.  Qaslight  Co.  y.  Calkins,  62  N.  Y.  386.  But  otherwise  as  to  sewers  and 
reseryoirs,  Stoudinger  y.  Newark,  28  N.  J.  Bq.  187;  West  t.  Bancroft,  32  Yt 
867;  or  telegraph  Unes,  Pierce  y.  Drew,  186  Mass.  75. 

•s  Bangor  House  Proprietary  y.  Brown,  88  Me.  809.  Repairing  may  not  show 
acceptance.     State  y.  Bradbury,  40  Me.  154. 

•»  Buchanan  y.  Curtis,  25  Wis.  99;  Witter  y.  Damltz,  81  Wis.  885,  51  N.  W. 
575;  Brakken  y.  Railroad  Co.,  29  Minn.  41,  11  N.  W.  124;  Rex  y.  Inhabitants  of 
Leake,  5  Bam.  &  Adol.  469. 

•4  Reed  y.  Inhabitants  of  Northfleld,  18  Pick.  (Mass.)  04. 
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poses  only.**  In  any  case  a  dedication  can  be  made  only  by  the 
owner  of  the  fee.**  A  dedication  of  streets  to  a  city  is  implied  by 
the  owner  of  land  platting  it  for  city  lots  with  streets  between 
them.*^  For  injuries  to  highways  and  obstructions  of  them  the  right 
of  action  is  in  the  public.  But  if  any  person  is  specially  damaged, 
he  may  have  an  indiyidual  action.** 

8AM£— LIGHT  AND  AIB. 

828.  An  easement  of  light  and  air  is  a  right  to  the  nnin- 
terrapted  flow  of  light,  and  possibly  air,  to  the  win- 
dows of  a  building  over  an  adjoining  lot.  This 
right  oan  be  acquired  by  prescription  in  only  a  few 
of  the  United  States. 

At  common  law,  when  one  had  a  building  near  the  boundary  line 
of  his  land,  with  windows  opening  on  the  adjoining  lot,  and  had  en- 
joyed the  access  of  light  over  sudi  lot  during  the  period  required  by 
the  statute  of  limitations  for  the  acquisition  of  an  easement,  he  wa» 
held  to  hare  a  right  not  to  have  the  light  obstructed.**  This  right 
would  be  infringed  by  the  erection  of  a  wall  or  building  which  would 
shut  out  the  light  from  the  windows  of  the  building  of  the  dominaut 
estate.***    The  power  to  acquire  this  easement  by  prescription  has 

••  Ajies  V.  Ranroad  CJo.,  52  N.  J.  Law,  405,  20  Atl.  54;  Mercer  v.  Wood- 
gate,  L.  R.  6  Q.  B.  26;   Arnold  y.  Holbrook,  L.  R.  8  Q.  B.  96. 

»•  Baugan  ▼.  Mann,  50  lU.  492;  Lee  y.  Lake,  14  Mich.  12;  Warren  y.  Brown, 
81  Neb.  8»  47  N.  W.  683. 

•T  Taylor  y.  Helper,  62  N.  Y.  649;  Chapin  y.  Brown,  15  R.  L  579, 10  Atl.  6»9. 
Land  may  be  dedicated  for  public  parks  in  the  same  manner  as  for  streets. 
President,  etc.,  of  City  of  Cincinnati  y.  White,  6  Pet.  431.  So  as  to  a  burial 
place.  Beatty  y.  Kurtz,  2  Pet.  566;  Hunter  y.  Trustees  of  Sandy  Hill,  6  Hill 
(N.  Y.)  407. 

•»  Ft  Plain  Bridge  Co.  y.  Smith,  30  N.  Y.  44;  Rogers  y.  Rogers,  14  Wend.  (N. 
T.)  181;  State  y.  Parrott,  71  N.  C.  811.  And  see  Bateman  y.  Bluck,  18  Q.  B. 
Dly.  870;  McKee  y.  Perchment,  69  Pa.  St.  342.  For  the  right  to  go  on  adjoin- 
ing land  when  a  highway  is  impassable,  see  Absor  y.  French,  2  Show.  28; 
GampbeU  y.  Race,  7  Cosh.  (Mass.)  408. 

•»  Cross  y.  Lewis,  2  Bam.  &  C.  686;  Compton  y.  Richards,  1  Price,  27;  Ren- 
shaw  y.  Bean,  18  Q.  B.  112.  Cf.  White  y.  Bass,  7  Hurl.  &  N.  722;  Haynes 
y.  King  [1893]  8  Ch.  439;  Callis  y.  Laugher  [1894]  3  Ch.  659. 

100  The  inconyenlence  caused  must  be  appreciable.  Back  y.  Stacey,  2  Car.  h 
P.  465;  WeUs  y.  Ody,  7  Car.  &,  P.  410;  Arcedeckne  y.  Kelk,  2  GlfT.  688. 
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been  recognized  in  only  a  few  states."^  It  may,  however,  be  ac- 
quired by  express  grant,  and  in  some  states  it  is  held  that  it  may  be 
raised  by  implied  grant,  as  when  there  is  a  conveyance  of  land  with 
buildings  on  it  which  orerlook  a  vacant  lot  of  the  grantor.*""  Where 
the  easement  may  be  acquired  by  prescription,  its  acquisition  may  be 
prevented  by  the  erection  of  any  structure  which  shuts  off  the  light 
before  the  Ml  period  has  elapsed  which  is  required  by  the  statute 
of  limitations.*®'  When  the  right  exists,  the  burden  on  the  servient 
estate  must  not  be  increased  by  the  opening  of  new  windows  or  the 
enlargement  of  old  ones.***  If  the  old  building  is  destroyed  or  pulled 
down,  the  easement  can  be  claimed  for  a  new  structure  erected  in  its 
place  only  when  the  windows  are  substantially  the  same  as  be- 
fore.***  A  change  in  the  use  of  the  building,  however,  does  not 
destroy  nor  enlarge  the  right***  In  speaking  of  this  easement, 
the  word  "air**  is  usually  added  to  the  word  'light,"  though  it  seems 
that  this  is  incorrect,  and  that  the  easement  is  only  for  the  passage 
of  light**^  No  easement  in  a  view  or  prospect  can  be  acquired  by 
prescription.*®* 

101  Oerber  v.  Orabel,  16  lU.  217  (but  contra.  Guest  v.  Reynolds,  68  111.  478); 
Robeson  v.  Pittenger,  2  N.  J.  Eq.  57;  Sutphen  v.  Therkelson,  38  N.  J.  Eq.  81S; 
Durel  V.  Bolsblanc,  1  La.  Ann.  407;  Clawson  v.  Primrose,  4  Del.  Ch.  648.  It 
is  denied  in  the  foUowlng:  Parlcer  v.  Foote,  19  VTend.  (N.  Y.)  309;  Keats  v. 
Hu«o,  115  Mass.  204;  Mullen  v.  Strieker,  19  Ohio  St.  135;  EEaverstick  v.  Slpe, 
83  r*a.  St  868.  So,  by  statute,  in  some  states.  1  Stim.  Am.  St  Law,  §  2254; 
'4  Shars.  &  B.  Lead.  Cas.  Real  Prop.  246. 

102  Palmer  v.  Fletcher,  1  Lev.  122;  U.  S.  v.  Appleton,  1  Sumn.  402,  Fed.  Caa. 
No.  14,463;  Sutphen  v.  Therkelson,  38  N.  J.  Eq.  318.  But  see  Maynard  t. 
Esber,  17  Pa.  St  222;  Doyle  v.  Lord,  64  N.  T.  482;  Rennyson's  Appeal,  04  Pa. 
St  147. 

los  Bury  v.  Pope,  Cro.  Eliz.  118.  And  see,  Pearson,  P.  J.,  in  Shell  v.  Kern- 
merer,  13  Phlla.  502.  And  the  easement  may  be  lost  by  abandonment  Moore 
V.  Rawson,  3  Bam.  &  C.  332.  But  ct  Stokoe  v.  Singers,  8  EL  &  BL  81;  Bcde- 
Biastical  Com'rs  v.  Kino,  14  Ch.  Div.  213. 

104  Blanchard  v.  Bridges,  4  Adol.  &  E.  176. 

106  Cherrington  v.  Abney  Mi!,  2  Vern.  646. 

io«  Martin  v.  Goble,  1  CJamp.  320. 

lOT  But  see  American  Bank-Note  Co.  v.  New  York  El  R.  Co.,  129  N.  Y.  252, 
20  N.  E.  302;  Field  v.  Barling,  140  111.  556.  37  N.  E.  850;  Barnett  v.  Johnson,  15 
N.  J.  Eq.  481.     As  to  windmills,  see  Waslib.  Easem.  (4th  Ed.)  660. 

108  Butt  V.  Gas  Co.,  2  Ch.  App.  158.  But  see  Kirk  wood  v.  Flnegan,  96  Micb. 
543,  55  N.  W.  457;  Kessler  v.  Letts,  7  Ohio  Cir.  Ct  R.  lOa 
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SAME— LATERAL  AND  SUBJACENT  SUPPORT. 

229.  The  easement  of  lateral  support  is  the  right  to  have 

one^3  ground  supported  so  that  it  will  not  cave  in 
when  an  adjoining  owner  makes  an  excavation. 
It  exists  only  for  the  land  itself,  and  not  for  erec- 
tions on  the  land. 

230.  The  easement  of  subjacent  support  is  a  similar  right 

between  the  owners  of  land  v^hich  has  been  par- 
titioned horizontally. 

The  right  to  lateral  support  is,  as  already  said,  a  right  to  have 
land  supported  by  the  adjoining  land.^^*  It  is  a  natural,  rather 
than  a  conventional,  easement.  The  right  exists  only  for  the  land 
itself,  and  not  when  the  burden  has  been  increased  by  greater 
weight  placed  wpou  the  land  through  the  erection  of  buildings  or 
other  structures."®  The  right  to  the  support  of  land  with  the 
buildings  on  it  may,  however,  be  acquired  by  prescription.***  When 
such  easement  does  not  exist,  the  adjoining  owner  must,  neverthe- 
less, make  excavation  in  a  reasonable  manner,  and  give  notice  to 
the  other  party  of  his  intention  to  excavate,  so  that  the  latter  may 
take  the  necessary  steps  to  prevent  his  buildings  from  falling  in.**" 

The  right  to  subjacent  support  is  also  a  natural  right,  but  ex- 
ists only  where  land  has  been  partitioned  horizontally.  This  is 
the  case  when  *:he  surface  belongs  to  one  owner  and  the  right  to  the 
minerals  imbedded  in  the  soil  to  another.     The  latter  must  not  so 

108  Gllmore  v.  DriseoU,  122  Mass.  199;  TuDstaU  v.  Christian,  80  Ya.  1;  Trans- 
portation Go.  V.  Chicago,  99  U.  S.  635.  Cf.  Corporation  of  Birmingham  v.  Al- 
len, 6  Oh.  Div.  284.  As  to  support  of  a  house  by  a  house,  see  Solomon  v.  Mas- 
ter, etK:.,  of  Mystery  of  Vintners,  4  Hurl.  &  N.  585;   Richards  v.  Rose,  9  Bxch. 

2ia 

110  Thurston  t.  Hancock,  12  Mass.  220;  Gilmore  v.  Driscoll,  122  Mass.  199; 
Panton  r.  Holland,  17  Johns.  (N.  Y.)  92;  Smith  y.  Thackerah,  L.  R.  1  0.  P.  664. 
But  see  Brown  y.  Robins,  4  Hurl.  &  N.  186. 

111  Hunt  y.  Peake,  Johns.  Eng.  Ch.  705;  Partridge  v.  Scott,  3  Mees.  &  W.  220. 

112  Lasala  y.  Halbrook,  4  Paige  (N.  Y.)  169;  Moody  y.  McClelland,  89  Ala.  45; 
Austin  y.  Raihroad  Co.,  25  N.  Y.  834;  Shafer  y.  Wilson,  44  Md.  268;  Dodd  y. 
Holme,  1  AdoL  &  E.  493;  Chad  wick  y.  Trower,  6  Bing.  N.  C.  1. 
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operate  his  mine  as  to  cause  the  surface  to  fall  in.^^*  The  person 
working  the  mines,  however,  is  not  required  to  furnish  support  for 
buildings  which  have  been  placed  upon  the  land  after  the  severance 
of  the  ownership  of  the  mines  and  the  surface,  unless  such  increased 
easement  has  been  acquired  by  lapse  of  time.  But,  even  when  build- 
iilgs  have  been  thus  placed  upon  the  surface,  there  would  be  a 
liability  for  negligent  excavations."* 

Horizontal  Ownership  of  Buildings. 

The  same  principles  apply  to  the  horizontal  ownership  of  build- 
ing&  The  owner  of  the  upper  stories  of  a  house  has  a  right  to  sup- 
port from  the  owner  of  the  lower  portion,  and  an  easement  in  the 
use  of  the  halls  and  stairs."^  The  owner  of  the  lower  floors  has 
an  easement  of  protection  by  the  roof.*^*  The  two  owners  must 
do  use  their  proparty  as  not  to  injure  each  other.  But  the  law  as 
to  their  rights  is  still  very  unsettled.  Some  cases  hold  that  the 
upper  owner  must  keep  the  roof  in  repair;  **^  others  say  that  if  he 
fails  to  do  so  the  lower  owner  may  enter  to  make  the  necessary 
repairs;  while  still  other  cases  tend  towards  the  French  rule,  which 
holds  that  the  expenses  are  to  be  borne  equally.^  ^* 

SAME—PABTY  WALi:«& 

231.  Party  walLs  are   walls   used  to   support   contiguous 
structures  which  belong  to  different  proprietors. 

A  party  wall  does  not  necessarily  have  any  connection  with  ease- 
ments, for  it  may  "(1)  belong  to  the  adjoining  proprietors  as  ten- 
ants in  common;  ^^*   (2)  it  may  be  divided  longitudinally  into  two 

11*  Jones  V.  Wagner,  66  Pa.  St  429;  Humphries  v.  Brogden,  12  Q.  B.  Div.  7S). 

114  Marvin  y.  Mining  Ck>.,  55  N.  Y.  538;  Bunomi  y.  Backhouse,  EL,  BL  ft  EL 
622;  Rowbotham  v.  Wilson,  8  H.  L.  Cas.  348. 

lift  Mayo  v.  Newhoff,  47  N.  J.  Eq.  31,  19  Atl.  837;  Rhodes  v.  McCormack.  4 
Iowa,  368;  Humphries  y.  Brogden,  12  Q.  B.  Diy.  739;  Harris  y.  Ryding,  5  ^ees. 
&  W.  60. 

ii«  Wright,  C.  J.,  in  Rhodes  y.  McCormack,  4  Iowa,  868,  876, 

iiT  Loring  y.  Bacon,  4  Mass.  575;  Ottumwa  Lodge,  etc.,  y.  Lewis,  84  lowt,  67; 
Gheeseborough  y.  Green,  10  Conn.  318;  Keilw.  98b,  pL  4;  Anon.,  11  Mod.  7. 

11*  Pierce  y.  Dyer,  109  Mass.  374;  Loring  y.  Bacon,  4  Mass.  575. 

!!•  Cubitt  y.  Porter,  8  Barn.  &  C.  257;  Watson  y.  Gray,  14  Ch.  Diy.  192. 
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strips,  each  strip  belonging  to  the  adjoining  owner  In  seyeraltj;  *•• 
(3)  it  may  belong  wholly  to  one  proprietor,  subject  to  a  right  held 
by  the  other  to  have  it  maintained  as  a  party  wall;  (4)  it  may  be 
divided  longitudinally  into  two  moieties,  each  moiety  subject  to  a 
cross  easement,  a  right  of  support  Jn  favor  of  the  other."  *•*  Party 
walls  are,  however,  usually  built  one-half  on  the  land  of  each  pro- 
prietor. If  a  wall  is  so  built  by  one  party,  the  other  need  not  pay 
one-half  its  cost  without  an  express  agreement.^^^  It  is  usual  for 
one  of  the  adjoining  proprietors  to  build  the  wall  and  the  other  to 
pay  his  half  when  he  has  occasion  to  use  the  wall.  In  some  states, 
by  statute,  one  owner  is  permitted  to  build  one-half  of  a  wall  on 
the  land  of  an  adjoining  proprietor,  whether  the  latter  consents  or 
not^"  Buch  a  statute  has  been  held  unconstitutional  in  Massa- 
chusetts.*"* An  agreement  to  pay  for  one-half  of  a  party  wall 
when  used  does  not  bind  assignees  unless  recorded,  or  there  is  no- 
tice."' When  walls  are  constructed  one-half  on  the  land  of  each, 
each  owner  has  an  easement  in  the  land  of  the  other  for  the  sup- 
port of  the  wall.^'*  But  this  easement  in  the  other's  land  is  lost 
by  the  destruction  of  the  wall.**'  When  the  wall  becomes  ruinous, 
either  may  repair  and  compel  contribution  by  the  other;  **■    but 

ISO  Matts  V.  Hawkins,  5  Taunt  20.  Where  one  intending  to  construct  a  wall 
within  the  line  of  bis  lot  by  mistake  extends  bis  foundation  slightly  onto  an  ad- 
joining lot,  the  waU  does  not  thereby  become  a  party  wall.  Pile  y.  Peilrick, 
167  Pa.  St  296,  81  Atl.  646,  647. 

isi  Thomp.  Fixt  &  Easem.  03;  Burton  v.  Moffltt,  8  Or.  20. 

1"  Walker  v.  Stetson.  162  Mass.  86.  88  N.  E.  18;  Wilkins  y.  Jewett,  189 
Mass.  29.  29  N.  E.  214;  McCord  y.  Herrick,  18  111.  App.  423;  Pieiss  y.  Parker, 
67  Ala.  500. 

'>•  1  Stim.  AnL  St  Law,  §  2170. 

i>«  WiULlns  y.  Jewett,  139  Mass.  29,  29  N.  B.  214. 

i»  Sebald  y.  MulhoUand,  11  Misc.  Rep.  714,  81  N.  Y.  Supp.  868;  Sherred  y- 
Cisco,  4  Sandf.  (N.  T.)  480;  Joy  y.  Bank,  115  Mass.  60;  Cole  y.  Hughes,  54  N. 
Y.  444;  Condultt  y.  Boss,  102  Ind.  166,  26  N.  E.  198.  Cf.  Frohman  y.  Dickin- 
son, 11  Misc.  Rep.  9,  81  N.  Y.  Supp.  851.  But  d  Sayage  y.  Mason,  8  Oush. 
(Mass.)  500;  Maine  y.  Cumston,  98  Mass.  817;  Standish  y.  Lawrence,  111  Mass. 
IIL 

!>•  Brooks  y.  Curtis,  50  N.  Y.  639;  Ingals  y.  Plamondon,  75  111.  118;  Andrae 
T.  Haseltine,  58  Wis.  895,  17  N.  W.  18. 

isY  Partridge  y.  Gilbert,  15  N.  Y.  601;  Sherred  y.  Cisco,  4  Sandf.  (N.  Y.)  480; 
Hoffman  y.  Kuhn,  57  Miss.  746. 

istCampbeU  y.  Mesler,  4  Johns.  Ch.  (N.  YO  884.  Of.,  howeyer.  Pierce  y. 
D7«,  100  Mass.  874. 
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if  the  wall  haB  been  destroyed  there  is  no  right  to  oompel  the  other 
party  to  stand  half  of  the  expense  of  rebnilding.***  Each  owner, 
in  using  the  wall,  mnst  do  nothing  to  weaken  it  or  otherwise  to  in- 
jure the  adjoining  proprietor.*'* 

Pa/rtitdon  JFmoes. 

Partition  fences  are  in  many  respects  like  party  walls.  They 
are  nsnally  erected  one-half  on  the  lantl  of  each,  and  the  obligation 
to  repair  is  the  same  as  in  the  case  of  party  walls.***  The  duty  to 
maintain  such  fences  may  exist  by  reason  of  a  statute,***  or  it  maj 
arise  from  agreement  or  prescription.***  Such  fences  are  usually 
divided  into  halves,  each  owner  being  required  to  maintain  his  half. 

SAME— EASEMENTS  IN  WATEB. 

SS2.  The  owner  of  land  fronting  on  a  natural  water 
course  iias  the  right  to  have  it  maintained  in  its 
natural  condition;  that  is,  the  w^ater  must  not  be 
prevented  from  coming  to  him  or  from  flowing 
away,  or  be  polluted. 

Water,  as  a  subject  of  ownership,  was  discussed  somewhat  in 
our  first  chapter.  Rights  in  water  depend  largely  on  whether  the 
water  is  naturally  on  the  land  or  has  been  brought  there  by  artifi- 
cial means. ^*^  Rights  in  water  in  its  natural  state  consist  almost 
entirely  in  a  right  to  use  it  as  contrasted  with  ownership  of  it 
When  there  is  a  defined  water  course,  one  who  owns  the  land  over 
which  it  flows,  or  who  owns  land  on  one  bank  of  the  stream,  ha^  a 

!»•  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.)  480;  Partridge  v.  Gilbert,  15  N.  Y.  COL 

180  Dowllng  V.  Hemlngs,  20  Md.  179;  Brodbee  y.  Mayor,  etc.,  of  Londoiu  4 
Man.  &  G.  714. 

131 1  stim.  Am.  St  Law,  \  2185.  One  may  be  bound  to  repair  the  whole  by 
prescription,  Blnney  v.  Proprietors,  5  Pick.  (Mass.)  603;  Anon.,  Y.  B.  19 
Hen.  VI,  p.  33,  pi.  68;  Star  v.  Rookesby.  1  Salk.  335;  Lawrence  v.  Jenkins,  U 
R.  8  Q.  B.  274;  or  by  contract,  Bronson  v.  Coffin,  108  Mass.  175,  reversed  as 
to  measure  of  damages,  118  Mass.  156. 

182  1  stim.  Am.  St.  Law,  art  218. 

i»»  Cowles  V.  Balzer,  47  Barb.  (N.  Y.)  562. 

i<4  See  ante,  p.  4;  Earl  y.  De  Hart,  12  N.  J.  Eq.  280l 
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right  to  have  the  flow  con  tin  ae  without  unreasonable  interference 
by  the  riparian  owners,  either  above  or  below  hint***  In  order 
that  there  may  be  such  a  water  course,  a  continuous  flow  is  not  nec- 
essary. It  is  sufficient  if  water  flows  in  the  channels  at  certain  sea- 
sons of  the  year.***  A  riparian  owner  *•'  has  a  right  to  use  the 
water  in  a  reasonable  way,  but  he  must  not  divert  it  from  its  course,* 
or  detain  it  more  than  a  reasonable  time.**^  So  he  has  no  right 
to  corrupt  the  water  which  flows  over  his  land,  unless  such  right  is 
acquired  by  prescription  or  otherwise."*  Furthermore,  he  must 
not  dam  up  the  water,  and  cause  it  to  flow  back  on  the  lands  of  the 
owners  above,*^*  though,  of  course,  an  easement  of  this  kind  may 

i»»  Darllngrton  v.  Painter,  7  Pa.  St  478;  Preacott  v.  White,  21  Pick.  (Mass.) 
841;  Omelvany  v.  Jaggers,  2  Hm  (8.  C.)  634;  Tyler  v.  Wilkinson,  4  Mason, 
S97,  Fed.  Caa.  Na  14312;  Bmbrey  v.  Owen,  6  Bxch.  858;  Williams  ▼.  Mor- 
bnd,  2  Barn,  ft  O.  010;  Miner  v.  GUmonr,  12  Moore,  P.  0.  131;  Wood  t. 
Wand,  8  Exch.  748;  Earl  of  Sandwich  v.  Railway  C3o.,  10  Oh.  DIt.  707; 
Sampson  y.  Hoddinott,  1  0.  B.  (N.  S.)  500. 

i>«  Shields  ▼.  Amdt,  4  N.  J.  Eq.  284;  Bulrich  y.  Richter,  41  Wis.  818;  New 
York,  0.  &  St  L.  R.  Oo.  y.  Speelman,  12  Ind.  App.  872,  40  N.  B.  541;  Rlgney 
T.  Water  Co.,  9  Wash.  576,  88  Pac.  147. 

KT  As  to  easements  in  persons  not  riparian  owners,  see  Stockport  Water- 
works Co.  y.  Potter,  8  HurL  &  C.  300;  Ormerod  y.  Mill  Co.,  11  Q.  B.  Diy.  155; 
Nnttall  y.  Bracewell,  L.  R.  2  Exch.  1;  Bristol  Hydranlic  Co.  y.  Boyer.  87 
Ind.  23G. 

•  Hogg  V.  Water  Co.,  168  Pa.  St.  456.  31  AU.  1010;  Green  Bay  &  M.  Canal 
Co.  V.  Kaiikauna  Water  Power  Co..  DO  Wis.  :}7(),  01  N.  W.  1121.  and  as  N.  W. 
1019;  Sonthem  Marble  Co.  y.  Darnell,  04  Qa.  231,  21  S.  B.  581;  Vernon  Irri- 
gation Co.  y.  City  of  Los  Angeles,  106  Cal.  237,  89  Pac.  762.  But  a  stream 
may  be  dlyerted  if  it  is  returned  to  the  established  channels  before  passing 
off  the  land  of  the  one  diyertlng  it.  Missouri  Pac.  Ry.  Co.  y.  Keys,  55  Kan. 
205,  40  Pac.  275.  ^ 

!<•  Pitts  y.  Lancaster  Mills,  13  Mete.  (Mass.)  156;  Elliot  y.  Railway  Oo.,  10 
Gush.  (Mass.)  101;  Garwood  y.  Railroad  Ck).,  88  N.  Y.  400;  Snow  y.  Parsons. 
28  Vt  459;  Canfleld  v.  Andrew,  54  Vt  1;  GiUls  y.  Chase  (N.  H.)  31  Atl.  18; 
Blodgett  y.  Stone,  60  N.  H.  167;  Vernon  Irrigation  Co.  y.  City  of  Los  Angeles, 
106  Cal.  237,  39  Pac.  762.  Of.  Wheatley  y.  Chrisman,  24  Pa.  St  29a  As  to 
custom  to  show  reasonable  use,  see  Canfleld  y.  Andrew,  54  Vt  L 

!>•  Jackman  y.  Arlington  Mills,  187  Mass.  277;  Smith  y.  Cranford,  84  Hun, 
818,  32  N.  Y.  Snpp.  375;  Lewis  y.  Stein,  16  Ala.  214;  Hayes  y.  Waldron,  44 
N.  H.  580;   People  y.  Elk  Riyer  Mill  &  Lumber  Co.,  107  Cal.  214,  40  Pac.  486. 

!♦•  McCoy  y.  Danley,  20  Pa,  St.  85;  Sprague  y.  Worcester,  13  Gray  (Mass.) 
193;   Railroad  Co.  y.  Carr,  38  Ohio  St  448. 
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be  acquired,^^^  and  in  some  states  a  mill  owner  may  exercise  tbe 
power  of  eminent  domain  in  order  to  acquire  such  right^^'  Bights 
to  change  the  natural  uses  of  water  are  easements,  and  must  be  ac- 
quired in  the  same  ways  as  other  conventional  easements.***  In 
some  states,  the  one  first  appropriating  a  stream  of  water  especially 
for  use  in  irrigation  obtains  the  first  right  to  the  water  ^**  to  the  ex- 
tent of  his  appropriation.***  The  rights  of  owners  whose  lands 
border  on  navigable  streams  are  the  same,  so  far  as  the  law  of  ease- 
ments is  concerned,  as  the  rights  of  other  riparian  owners;  but  they 
must  not  obstruct  navigation.***  Where  rivers  are  used  by  boom 
companies  for  the  transportation  of  logs,  the  rule  is  that  the  first 
in  has  the  first  rigbt  to  the  use  of  the  current;  but  they  must  not 
cause  unnecessary  obstruction.**^ 

i«i  But  long  user  wm  not  give  a  right  to  prevent  the  erection  of  a  mUl 
above.    Thurber  ▼.  Martin,  2  Qray  (Biass.)  894. 

i4>  Washb.  Easem.  (4th  Ed.)  446. 

i«s  RusseU  V.  Scott,  9  Oow.  (N.  Y.)  279;  PoeUethwaHe  v.  Payne,  8  Ind.  104: 
Smith  V.  Boss,  17  Wis.  284.    Of.  Shury  v.  Plggot,  8  Bulst  8S9. 

i4«  Smith  V.  O'Hara,  48  Cal.  871;  Schilling  v.  Rommger,  4  Colo.  100;  Barnes 
V.  Sabron,  10  Nev.  217;  Wimer  v.  Simmons  (Or.)  39  Pac.  8.  Snch  appropria- 
tion on  pnbllc  lands  la  authorized  by  congress.  Rev.  St  U.  S.  §§  2339,  2840. 
The  right  may  be  lost  by  abandonment.  Vernon  Irrigation  Co.  t.  City  of 
Loe  Angeles,  106  Cal.  237,  89  Pac.  762;  Beaver  Brook  Reservoir  ft  Oanal 
Oo.  V.  St.  Vraln  Reservoir  &  Fish  Co.  (Colo.  App.)  40  Pac.  1066.  See,  also, 
Sampson  t.  Hoddlnott,  1  C.  B.  (N.  S.)  590;  Bmbrey  v.  Owen,  6  Bxch.  853. 

i«B  Creek  v.  Waterworks  Co.,  15  Mont  121,  88  Pac.  469. 

140  Bnsmlnger  v.  People,  47  lU.  384;  Gifford  v.  McArthur,  66  Afich.  685, 
22  N.  W.  28;  Bainbridge  v.  Sherlock,  29  Ind.  864;  Fulmer  y.  WUlUuns^  122 
Pa.  St.  191, 15  Atl.  726;  Field  v.  Driving  Ck>.,  67  Wis.  569,  31  N.  W.  17.  And 
see  Original  Elartlepool  ColUeries  Oo.  v.  Gibb,  6  Oh.  Diy.  718.  The  public  are 
not  entitled  to  a  tow  path  along  a  navigable  river.    Ball  v.  Herbert,  8  Term 

R.  253.    Contra,  Reg.  v.  Inhabitants  of  Clu worth,  6  Mod.  163;    Tonng  t. , 

1  Ld.  Raym.  725. 

i«T  Bntterfleld  v.  Gilchrist,  68  Mich.  22,  18  N.  W.  542;  Sullivan  v.  JenOgan, 
21  Fla.  264.  Of.  Brown  v.  Chadboume,  81  Me.  9;  Gwaltney  ▼.  Land  Ca,  115 
N.  C.  579,  20  S.  B.  465.  As  to  what  streams  are  '*floatable,"  see  Oommls- 
sloners  of  Burke  Go.  v.  Catawba  Lumber  Co.,  116  N.  C.  731,  21  S.  B.  941. 
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Svbterranecm  Waters. 

Undergronnd  waters,  when  Dot  flowing  in  a  defined  conrsc,^^*  bnt 
existing  merely  as  percolations,  may  be  diverted,^ ^*  although  by  so 
doing  the  wells  of  adjoining  landowners  may  be  injnred.^'^  Upon 
the  same  principle,  in  working  a  mine,  subterranean  waters  may  be 
drawn  ofT  from  the  surrounding  land  without  incurring  liability.^*^ 
But  underground  percolations  must  not  be  fouled  by  the  introduc- 
tion of  foreign  substances.^*'  No  easements  can  be  acquired  by 
prescription  in  subterranean  waters,  because  the  user  necessary  to 
acquire  such  rights  would  be  unknown,  and  therefore  not  adverse.^** 

Surface  Waters. 

Surface  waters  are  such  as  do  not  flow  in  a  regular  channel^  *^ 
The  cases  are  conflicting  as  to  the  duty  of  a  lower  owner  to  receive 
such  waters  onto  his  land,^**  but  it  certainly  does  not  exist  in  the 

i«*See  Grand  Junction  Canal  Go.  v.  Shngar,  6  Ch.  App.  483.  Dudden  ▼. 
Gusidlans  of  Poor  of  the  Glutton  Union,  1  Hurl.  &  N.  627;  West  Gumberland 
Iron  &  Steel  Co.  v.  Kenyon,  6  Ch.  Div.  778;  Burroughs  t.  Saterlee,  67  Iowa,  396, 
25  N.  W.  80a 

!*•  Chatfleld  v.  Wilson,  28  Vt.  49;  Phelpa*  ▼.  Nowlen,  72  N.  Y.  39.  But  gee 
PIzley  ▼.  Clark,  85  N.  Y.  620.  Under  Rot.  St  U.  S.  |  2839.  Rights  In  per- 
colating waters  may  be  acquired  by  prior  appropriation.  Sulllyan  t.  Mining 
Co.  (Utah)  40  Pac.  709. 

ISO  Bloodgood  y.  Ayres,  108  N.  Y.  400,  16  N.  B.  438;  Chasemore  t.  Richards, 
7  H.  L.  Cas.  849;  and  ante,  p.  6.  But  see  Chesley  ▼.  King,  74  Me.  164; 
HoUlngsworth  &  Vose  Go.  y.  Foxborough  Water-Supply  Dist  (Mass.)  42  N. 
B.  574. 

iBi  Acton  y.  BhindeU,  12  Mees.  &  W.  324;  Popple weU  y.  Hodklnson,  Ij.  R. 
4  Bxch.  248.  The  use  must  not  be  malicious  or  extravagant  Willis  y.  City 
of  Perry  aowa)  60  N.  W.  727.    Cf.  Homer  y.  Wateon,  79  Pa.  St  242. 

i»BaU  y.  Nye,  99  Mass.  682;  Wahle  y.  Reinbach,  76  111.  822;  Pottstown 
(^as  Co.  y.  Murphy,  88  Pa.  St  267.  But  see  Upjohn  y.  Board,  46  Mich. 
542,  9  N.  W.  846. 

isti^be's  Appeal,  106  Pa.  St  626;  Haldeman  y.  Bruckhart,  46  Pa  St 
514.  Gt,  Dayls  y.  Spauldlng,  167  Mass.  481,  82  N.  B.  660;  Acton  y.  Blundell, 
12  Mees.  ft  W.  824.  But  see  Smith  y.  Adams,  6  Paige  (N.  Y.)  486;  Balston  y. 
Bensted,  1  Camp.  463. 

is«Gibb6  y.  Williams,  26  Kan.  214;  Eulrlch  y.  Rlchter,  87  Wis.  226,  41 
Wis.  818;  Hebron  Qrayel  Road  Go.  y.  Elaryey,  90  Ind.  192;  Earl  y.  De  Hart, 
12  N.  J.  Bq.  280;  Bowlsby  y.  Speer,  81  N.  J.  Law,  861. 

i5i  That  he  must  receiye  surface  water,  see  Adams  y.  Walker,  34  Conn.  466. 
Contra,  Gannon  y.  Hargadon,  10  Allen  (Mass.)  106;  Barkley  y.  Wilcox,  86 
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case  of  city  property.* ••  Surface  waters  must  not  be  collected 
by  one  proprietor  and  discharged  upon  the  land  of  his  neighbor  in 
any  increased  quantity  in  one  place/**  unless  the  discharge  be  into 
a  regular  water  course.***  Surface  water  may  be  appropriated,  and 
prevented  from  reaching  the  natural  water  cour8e%  without  incur- 
ring  liability."* 

Eaves*  Drip. 

The  right  to  hare  water  fall  from  the  roof  of  one's  building  onta 
the  land  of  another  is  an  easement,  and  is  callad  the  right  of  ^eaves' 
drip.**  *••     This  right  may  be  acquired  by  prescription.*** 

Artificial  Water  Oawreee. 

As  already  stated,  rights  in  water  which  has  been  brought  upon 
land  by  artificial  means  differ  in  many  respects  from  the  rights 
which  we  hare  been  discussing.***  For  instance,  an  artificial  wa- 
ter course  cannot  be  established  without  the  consent  of  the  lower 
proprietor.***  But  when  such  a  water  course  has  been  established^ 
no  right  is  acquired  to  have  it  continued,**^  though  it  must  not  be 

N.  Y.  140;  Lessard  v.  Stram,  62  Wis.  112,  22  N.  W.  284;  Abbott  T.  RaUway 
Co.,  88  Mo.  271;  Hm  v.  Railroad  Co.,  100  Ind.  611,  10  N.  B.  410. 

166  Parks  V.  Newburyport,  10  Gray  (Mass.)  28;  Barkley  v.  Wilcox,  86  N.  Y. 
140. 

i»T  Noonan  t.  Albany,  79  N.  Y.  470;  Cnrtls  y.  Railroad  Oc,  96  Mass.  428; 
Hogenson  ▼.  Railway  Co.,  81  Minn.  224,  17  N.  W.  874;  Hurdman  t.  RaUway 
Ck>.,  8  C.  P.  Diy.  168.  Wben  by  the  operation  of  pumps  more  water  Is  dis- 
charged upon  the  land  of  a  lower  proprietor  than  would  flow  there  naturally,  the 
upper  proprietor  is  liable  for  any  damage  which  he  could  have  prevented  at  a 
reasonable  cost     Pfelffer  t.  Brown,  166  Pa.  St  267,  30  AtL  844. 

iB«  McGormlck  v.  Horan,  81  N.  Y.  86;  Waflle  t.  Ralkoad  Co.,  68  N.  Y.  11; 
Peck  v.  Herrington,  109  IlL  611;  Jackman  t.  Arlington  Mills,  187  Mass.  277. 

iBsBowlsby  T.  Si>eer,  81  N.  J.  Law,  861;  Broadbent  t.  Ramsbotham,  11 
Exch.  602. 

i«o  Neale  y.  Seeley,  47  Barb.  (N.  Y.)  814.  Cf.  Billows  y.  Sackettp  16  Baib. 
(N.  Y.)  96;  Haryey  y.  Walters,  L.  R.  8  C.  P.  162. 

i«i  Neale  y.  Seeley,  47  Barb.  (N.  Y.)  814. 

i«>  Ante,  p.  368. 

!•»  Norton  v.  Volentine,  14  Vt  239. 

!•*  Norton  y.  Volentine,  14  Vt  239;  Wood  y.  Wand,  8  Bzch.  748;  Oraatrez 
y.  Hay  ward,  8  Exch.  291;  Arkwright  y.  Gell,  6  Mees.  &  W.  203;  Brymbo  Water 
Co.  v.  Lesters  Lime  Co.,  8  Reports,  329.  But  such  a  right  may  be  acquired  by 
prescription.     Cole  y.  Bradbury*  86  Me.  880,  29  AtL  1097. 
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maliclouily  fouled  by  the  one  establishing  it***  The  right  to  lay 
water  pipes  across  another's  land  is  an  easement,^**  and  carries 
with  it  the  right  to  enter  on  such  land  to  repair  the  pipes.^** 

PBOFITS  A  PHENDBE. 

238.  A  profit  a  prendre  is  a  right  exercised  by  one  man 
in  the  land  of  another,  accompanied  by  a  partici- 
pation in  the  profits  of  that  land. 

Profits  k  prendre  have  already  been  distinguished  from  ease- 
ments as  being  a  right  to  take  a  profit  out  of  another  man's  land.^** 
These  rights  may  be  as  various  as  the  nature  of  the  soil  and  the 
things  which  grow  thereon  or  are  imbedded  in  it  will  permit.*** 
For  instance,  there  may  be  a  ri};ht  to  miDe  for  metals  or  for  coal, 
a  right  to  take  wood  or  turf,  or  any  other  product  of  the  land.*^® 
Profits  h  prendre  have  to  do  with  our  system  of  law  chiefly  as 
rights  of  common.  These  rights  of  common  were  privileges  which 
the  lord  of  an  English  manor  granted  to  his  tenants  to  take  certain 
profits  from  his  waste  land.  The  principal  rights  of  common  were 
(1)  common  of  pasture,  (2)  common  of  turbary,  (3)  common  of  estfi- 
vers,  (4)  common  of  piscary.  The  first,  or  common  of  pasture,  was 
a  right  in  the  tenants  to  turn  their  cattle  out  to  graze  on  the  lord's 
waste.  The  number  of  cattle  which  each  tenant  had  a  right  to  de- 
pasture was  strictly  regulated  by  the  local  customs."'  Commons 
of  pasture  are  either  appurtenant  or  appendant."'     The  latter  ez- 

i«B  Magor  T.  Chadwiqk,  11  Add.  &  B.  571. 

i6«  Goodrich  v.  Burbank,  12  AUen  (Mass.)  459;  Bissell  t.  Orant,  35  Comi.  288. 
Of.  Amldon  v.  Harris,  113  Mass.  59. 

i«T  See  Goodrich  v.  Barbank,  12  AHen  (Mass.)  459.  So  to  enter  and  clean  a 
zallway  for  a  miU.     Prescott  v.  White,  21  Pick.  (Mass.)  341. 

let  Ante,  p.  850.  See,  also,  Race  v.  Ward,  4  El.  &  Bl.  702;  Wlckham  ▼. 
Hawker,  7  Mees.  ft  W.  G3. 

^•»  A  right  to  take  water  from  a  spring  is  not  a  profit  a  prendre.  Race  t. 
Ward,  4  BL  ft  Bl.  702. 

iTO  Waters  y.  LiUey,  4  Pick.  (Mass.)  145;  Tinlcmn  Fishing  Go.  v.  Carter,  61 
Pa.  St  21;  HOI  v.  Lord,  48  Me.  83. 

tTi  Whitelock  ▼.  Hutchinson,  2  Moodj  ft  R.  205;  Orr  t.  Lambert,  L.  R.  1 
Bxch.  168. 

ITS  2  Bl.  Comm.  83. 
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l0t  only  In  connection  with  arable  land,^^'  and  gire  a  right  to 
pastnre  no  other  beasts  than  those  of  the  plow ;  that  is,  those  beastf 
which  are  necessary  to  the  cnltiration  of  the  land  to  which  the 
common  is  appendant.  Commons  of  pasture  appendant  do  Dot  ex- 
ist in  the  United  States.  Commons  of  pastnre  appurtenant  may 
exist  in  connection  with  any  kind  of  land,  and  give  a  right  to  pasture 
other  beasts  than  those  of  the  plow.^^*  Common  of  turbary  is  the 
right  to  take  turf  or  peat  for  fuel  to  bum  in  the  tenant's  house. 
The  same  term  would  apply  to  the  right  to  take  coal.^**  Common 
of  estovers  corresponded  to  the  right  of  estovers,  which  has  already 
been  defined,^^*  and  the  kinds  are  the  same.  Common  of  piscary 
is  a  right  to  fish  in  the  lord's  waters.^^^  It  has  been  seen  that  the 
owner  of  land  has  the  exclusive  right  to  fish  in  waters  thereon,  ex- 
cept in  the  case  of  navigable  rivers.^^*  Such  an  owner  must  not, 
however,  obstruct  the  passage  of  fish  up  and  down.***  The  right 
to  fish  in  another  man's  waters  may  be  created  by  express  grant 
or  acquired  by  prescription.**"  The  right  to  take  fish  is  now  ver} 
largely  regulated  by  statute  in  the  various  states.  With  rights  of 
common,  or  any  other  profits  k  prendre,  there  is  no  obligation  to 
maintain  a  supply  of  the  things  to  which  the  right  exist^**  Com- 
mons are  the  same  as  easements  in  their  method  of  creation  ^*'  and 

iTt  Anon.,  Y.  B.  26  Hen.  YIII.,  p.  4.  pL  15. 

1T4  Cowlam  V.  Slack,  15  East,  108;  Commiasionen  of  Sewers  v.  Glasse,  H  R. 
10  Eq.  134;  Baylls  v.  Tyssen-Amhnrst,  6  Oh.  DIt.  600. 

iTi  2  Bl.  Conun.  S4.  See  WiUdnson  t.  Proud,  11  Mees.  ft  W.  38;  GaldweU  v. 
Fulton,  31  Pa.  St.  475;  MasBot  y.  Moses,  8  S.  O.  168. 

tT«  Ante,  p.  8L 

177  2  Bl.  Ck>nun.  34. 

ITS  Ante,  p.  5. 

17*  Parker  v.  People,  111  IlL  581;  Boatwrlght  t.  Bookman,  1  Rice  (S.  a)  447. 
And  see  Case  t.  Weber,  2  Cart  (Ind.)  10& 

i«o  Treary  v.  Cooke,  14  Mass.  488;  Melyin  y.  Whiting,  7  Pick.  (Mass.)  T9; 
Smith  Y.  Kemp,  2  Salk.  687;  Benett  v.  Costar,  8  Tannt  188;  Seymonr  y.  Conrte- 
nay,  5  Burrows,  2814. 

isi  See  Rivers  v.  Adams,  8  Exch.  Dly.  361;  Chilton  y.  Corporation  of  Lon- 
don, 7  Ch.  Div.  735. 

182  Tottel  V.  Howell,  Noy.  54;  Duke  of  Somerset  v.  Fogwell,  5  Bam.  &  C. 
875;  Bailey  v.  Stephens,  12  C.  B.  (N.  S.)  01;  Pitt  v.  Chick,  Hut  45;  Huntington 
V.  Asbor,  GO  N.  Y.  604.  Common  appendant  can  be  acquired  only  by  prescrip- 
tion. 2  Bl.  Comm.  33.  And  see  Smith  v.  Floyd,  18  Barb.  (N.  Y.)  522;  Smith 
V.  Gatewood,  Cro.  Jac.  152. 


§§  234-235)  RBKT8.  875 

destruction.^"  They  are  subject  to  merger^^'^  and  common  ap- 
purtenant is  extinguished  by  an  alienation  of  a  pejrt  of  the  land  to 
which  the  right  is  attached.*  ••  They  descend  with  the  land,  but 
cannot  be  devised  separate  from  the  land.***  Bights  of  common 
are  rare  in  the  United  States,  but  a  number  of  cases  have  come  be- 
fore the  courts,  in  which  these  rights  have  been  considered.  For 
any  more  than  this  brief  outline  of  rights  of  common  the  reader  is 
referred  to  those  cases  which  will  be  found  in  the  notes.***  Profits 
k  prendre  other  than  rights  of  common  are  merely  matters  of  con- 
tract rights  between  the  owner  of  the  land  and  the  grantee  of  the 
profit.***  They  are  closely  allied  to  licenses^  which  have  already 
been  considered.*** 

BENT& 

234.  Sent  is  a  profit  issuing  out  of  land,  which  is  to  be 
rendered  or  paid  periodically  by  the  tenant.  Bents 
are  of  the  following  kinds: 

(a)  Kent  service. 

(b)  Bent  charge. 
(o)  Bent  seek. 

236.  Bents  charge  and  seek  are  called  «*fee  &rm  rents.'' 

"»  Van  Reiunelaer  t.  BadcUfl,  10  Wend.  (N.  Y.)  689.  See  Dmry  t.  Kent, 
do.  J&c.  14. 

iS4  Bradshaw  t.  Byre,  Cro.  Ellz.  570;  Saundeys  y.  OUff,  Moore,  407. 

iss  Tyningham'8  Case,  4  Ooke,  86b;  Van  Renaaelaer  t.  Radcllfl,  10  Wend. 
<N.  Y.)  689;  Watta  t.  Ck>ffin.  11  Johns.  (N.  Y.)  496;  Leyman  v.  Abeel,  16  Johns. 
(N.  Y.)  80;  LiTlngston  v.  Ketcham,  1  Barb.  (N.  Y.)  592;  LlTingston  t.  Ten 
Broeck,  16  Johns.  (N.  Y.)  14;  BeU  t.  Railroad  Co.,  25  Pa.  St.  161.  But  see  UaU 
▼.  Lawrence,  2  R.  I.  218. 

ia«  LiTiogston  v.  Ketdham,  1  Barb.  (N.  Y.)  692.  But  see  Welcome  y.  Upton, 
6  Mees.  &  W.  536;  Leyman  ▼.  Abeel,  16  Johns.  (N.  Y.)  80.  As  to  apportion- 
ment of  commons,  see  Van  Rensselaer  ▼.  Radcllff,  10  Wend.  (N.  Y.)  689;  Liv- 
tngston  y.  Ten  Broeck,  16  Johns.  (N.  Y.)  14. 

iiTVan  Rensselaer  t.  Radcllff,  10  Wend.  (N.  Y.)  689;  LivingBton  t.  Ten 
Broeck,  16  Johns.  (N.  Y.)  14;  Leyman  ▼.  Abeel,  Id.  80;  Smith  t.  Floyd,  18 
Barb.  (N.  Y.)  522;  Uylngston  y.  Ketcham,  1  Barb.  (N.  Y.)  592;  Inhabitants  of 


111  Anon.,  Dyer,  286,  pi.  40.    See  Wilson  t.  Mackreth,  3  Burrows,  1824;  Oox 
T.  Glue,  5  G.  B.  538. 
11*  Ante,  p.  165. 
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Bents  haye  already  been  considered  in  treating  of  landlord  and 
tenanty^*^  but  they  will  here  be  discnssed  as  incorporeal  heredita- 
ments. As  such  they  are  rights  to  receive  money  out  of  the  profits 
of  land.  Estates  may  be  created  in  rents,  and  for  snch  purpose  the 
same  words  of  limitation  are  to  be  used  as  in  creating  estates  in 
corporeal  property.***  Estates  so  created  are  good  only  to  the  ex- 
tent of  the  grantor's  interest  in  the  rent  or  In  the  land  out  of  which 
the  rent  issues.  Estates  in  rent  are  subject  to  dower  and  curtesy, 
like  corresponding  corporeal  estates;*'*  and  when  the  estate  in 
the  rent  is  one  of  inheritance  it  descends  to  the  heirs.***  The 
classes  of  rents  have  been  named  in  the  black  letter.  Bent  service 
was  the  only  kind  of  rent  originally  known  to  the  common  law. 
It  was  accompanied  by  tenure  and  was  given  as  a  compensation  for 
the  services  for  which  the  land  originally  was  liabla  Distress  was 
always  an  incident  of  rent  service.***  The  statute  of  quia  emptores^ 
by  abolishing  subinfeudation,  prevented  the  creation  of  a  rent 
service  in  fee;  ***  but  such  rents  may  exist  in  those  states  in  which 
the  statute  of  quia  emptores  has  not  been  adopted,**^  and  they  may 
exist  in  all  states  when  the  rent  is  less  than  a  fee  simple.***  A 
rent  seek  is  one  which  is  created  by  agreement  of  the  parties,  bnt 
no  relation  of  tenure  exists,  and  there  was  no  right  of  distress  at 
common  law  for  the  recovery  of  the  rent,***  though  the  right  was 
given  by  the  statute  of  4  George  n.  c  28,  §  6.     Bent  charge  is  the 

Worcester  y.  Green,  2  Pick.  (Mass.)  425;  Bell  y.  RaUrcMUl  Oo^  25  Pa.  St  161; 
Trustees  of  Western  University  v.  Robinson,  12  Sexg.  &  R.  29;  Garr  v.  Wallaoe, 
7  Watts  (Pa.)  394;  HaU  y.  Lawrence,  2  R.  L  218;  Peck  v.  Lockwood,  5  Dsj 
(Conn.)  22. 

1*1  Ante,  p.  134. 

Its  Van  Rensselaer  v.  Hays,  19  N.  Y.  68;  Van  Rensselaer  y.  Read,  28  M.  T. 
558. 

!••  2  Washb.  Real  Prop.  (5tb  Ed.)  288;  ante,  p.  87. 

i»«  See  Sacheverel  v.  Frogate,  1  Vent  161.  Bnt  it  may  be  a  chattsl  «iily» 
as  when  reserved  on  a  lease  for  years.     KnoUes*  Oase,  Dyer,  5b. 

i»s  Kenege  v.  EUlot,  9  Watts  (Pa.)  268. 

!••  Van  Rensselaer  v.  Read,  26  N.  Y.  668;  Van  Rensselaer  y.  Hays,  19  It 
Y.  68. 

i»T  WaUace  v.  Harmstad,  44  Pa.  St  492;  IngersoU  y.  Sergeant,  1  Wbart  (Ps.) 
887.    Bee  ants,  p.  80. 

1*8  2  Wasbb.  Real  Prop.  (5th  Ed.)  286. 

i»»  2  BL  Oomm.  42;   CorneU  y.  Lamb.  2  Ck>w.  (N.  YO  662. 
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same  thing  as  rent  seek,  except  that  a  right  of  distress  is  giyen  by 
the  original  agreement  of  the  parties.'®^  These  two  forms  of  rent 
are  called  collectively  "fee  farm  rents,"  and  differ  only  in  the  matter 
of  the  right  of  distress.  Fee  farm  rents  seldom  occnr  in  the  United 
States.  They  may  be  used  for  the  same  purx>ose  as  a  mortgage. 
Fee  farm  rents  are  often  used  in  England  to  raise  portions  for  heirs 
and  jointores  for  married  women.**^  Rents  may  be  created  either 
by  deed  ***  or  by  prescription.*^*  When  created  by  deed,  it  may 
be  by  a  grant  of  a  rent  to  a  person  to  whom  no  estate  in  the  land  is 
conyeyed,  or  by  a  reservation  of  a  rent  ont  of  land  granted.*®* 
Bents  may  be  created  by  any  form  of  conveyance  which  is  suflQcient 
to  transfer  other  incorporeal  hereditaments,  and  also  they  may  be 
granted  in  trust,  or  conveyed  by  way  of  uses.  After  a  rent  has 
been  created,  it  may  be  transferred  like  any  other  estate.***  l^e 
roles  governing  assignments  of  rent  of  the  land  out  of  which  they 
issue,  and  of  the  reversion,  if  there  be  one,  have  already  been  con- 
sidered.*** Although  the  rule  was  otherwise  at  common  law,  the 
owner  of  a  rent  may  now  divide  it  up,  or  it  may  descend  to  several 
heirs. ••*  When  the  owner  of  a  rent  service  purchases  part  of  the 
land  out  of  which  the  rent  issues,  or  releases  a  part  of  the  rent  to 
the  owner  of  that  land,  the  rent  is  apportioned  pro  rata.***  With  a 
rent  charge,  however,  it  is  otherwise,  and  the  same  acts  would  cause 
an  extinguishment  of  the  rent,  because  no  apportionment  is  possi- 
ble except  by  a  new  agreement  of  the  parties.'**     It  is  otherwise, 

soo  Van  Rensselaer  v.  Read,  26  N.  Y.  668;  Hostord  v.  BaUaid,  88  N.  Y.  147; 
Tan  Rensselaer  v.  Elays,  18  N.  Y.  68.  But  cf.  Turner  v.  Lee,  Cro.  Oar.  47L 
And  see  contra,  Hool  v.  Bell,  1  Ld.  Raym.  172. 

SOI  And  see  Scott  ▼.  Lunt,  7  Pet  596;  Folts  v.  Huntley,  7  Wend.  (N.  Y.)  210; 
Adams  v»  BucUiii,  7  Pick.  (Mass.)  121;  Williams's  Appeal,  47  Pa.  St  288. 

lot  ingersoU  v.  Sergeant,  1  Whart  (Pa.)  887;  Taylor  v.  Yale,  Cro.  SXliz.  166. 
Gt  Williams  v.  Hayward,  1  BL  &  EL  1040. 

MS  Wallace  v.  Preebyterlan  Church,  111  Pa.  St  164,  2  AtL  847. 

t«4  Scott  V.  Lnnt,  7  Pet  506;  Folts  v.  Huntley,  7  Wend.  (N.  Y.)  Sia 

>••  Van  Rensselaer  ▼.  Read,  26  N.  Y.  668;  Van  Renaselaer  v.  Hays,  18  N.  Y. 
68.    Gf.  TroloJk  v.  Donahue,  76  Iowa,  768,  40  N.  W.  686. 

>••  Ante,  p.  147. 

>*7  Cook  V.  Brightly,  46  Pa.  St  488;  Farley  v,  Gndg,  U  N.  J.  Law,  262.  But 
fee  Ryerson  v.  Quackenbush,  20  N.  J.  Law,  286. 

SOS  Ca  Lltt  I  222;  IngersoU  v.  Sergeant*  1  Whart  (Pa.)  837. 

so*  Dennett  v.  Pass,  1  Bing.  M.  a  888.  But  see  Farley  v.  Omlg,  11  N.  J. 
Law,  262. 
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howerer,  when  part  of  the  land  has  come  to  the  owner  of  the  land 
by  descent,  instead  of  by  his  own  act.***  An  eviction  of  the  tenant 
from  the  land  out  of  which  the  rent  is  reserved  will  extinguish  the 
rent,  but,  if  the  eviction  is  from  part  of  the  land  only,  the  rent  will 
be  apportioned.  But  if  the  eviction  is  by  the  owner  of  the  rent, 
though  it  be  from  only  part  of  the  land,  the  rent  is  extinguished."* 
Apportionment  of  rent  as  to  time  has  been  considered  in  another 
place.***  The  doctrine  of  merger  applies  to  rents.***  Distress,  as 
a  remedy  for  rent,  we  have  already  considered,***  as  well  as  cov- 
enants for  the  payment  of  rent,***  and  conditions  of  re-entry  for  its 
nonpayment***  The  remedy  by  which  rent  may  be  recovered  bj 
action  is  governed  by  the  form  of  instrument  creating  the  rent 
Thus,  if  the  rent  is  created  by  Indenture,  covenant  is  the  proper 
form  of  action;**^  while,  if  the  creation  was  by  a  deed  poll,  as- 
sumpsit would  be  the  remedy.***     Debt  for  rent  lies  in  nearly  all 


cases,*** 


FRANCHISES. 


936.  **A  firanchise  Is  a  privilege  or  ImmnTilty  of  a  publie 
nature,  whioh  cannot  be  legally  exercised  without 
legislative  grant.^  At  common  law,  firanohises  ure 
hereditaments. 

ti«  Omger  v.  McLauxr,  41  N.  Y.  219,  22a 

ill  2  Wa8hb.  Real  Pnqi.  ^th  Bd.)  28a 

tis  Ante,  p.  00. 

tis  Cook  T.  Brightly,  46  Pa.  St  48a 

*i«  Ante,  p.  14fi. 

tii  Ante,  p.  140. 

si«  Ante,  p.  150. 

SIT  Finley  v.  Simpson,  22  N.  J.  Law,  811.  And  les  TlmnAsr  y.  Flast,  1  licr. 
^0;  Steyenflon  v.  Lambaid,  2  Bast,  67K.  Bnt  cf.  Mllnea  y.  Bianch,  6  Manle  ft 
S.  411. 

SIS  Goodwin  y.  Gilbert,  0  Mass.  610;  Johnson  y.  MnsiEy,  46  Vt  410;  Hhisdale 
y.  Humphrey,  16  Conn.  431.  And  cf.  Falhers  y.  Corbret,  2  Barnard,  886; 
Johnson  y.  May,  8  Ley.  160. 

SI*  Farewell  y.  Dickenson,  6  Bam.  a  C.  261;  Beade  t.  Johnson,  Cro.  E1I& 
242;  Newcomb  v.  Harvey,  Carth.  161;  Strond  y.  Rogers,  6  Term.  R.  63,  notei 
Case  of  Loringe*s  Ex'rs,  Y.  B.  26  £dw.  III.,  p.  10,  pL  6;  Gibson  t.  Kirk;  1 
Q.  B.  850;  Thomas  t.  Sylvester,  L.  R.  8  Q.  B.  368.  Bat  see  Marsh  t.  Brace, 
Cro.  Jac.  334;  Bord  y.  Cudmore,  Cro.  Car.  183;  Pins  y.  Leicester,  Hob.  8Tj 
Humble  v.  Glover,  Cro.  Ellz.  328;  Webb  v.  Jiggs,  4  Manle  &  S.  113. 
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At  common  law,  franchises  are  heritable;  but  now  they  are  osu- 
ally  held  by  corporations,  and  corporations  can  have  no  heirs.  So, 
too,  franchises  are  now  usually  granted  for  a  term  of  years,  and 
not  in  fee.***  The  law  of  franchises  now  pertains  more  properly 
to  the  law  of  corporations,  and  we  will  give  only  a  brief  account  of 
some  of  the  common-law  rules.  A  franchise  need  not  necessarily  be 
a  monopoly,  but  may  be  nonexclusive.  Franchises  are  alienable, 
and  are  liable  for  the  debts  of  their  owners.***  A  franchise  is  in 
the  nature  of  a  contract,  being,  on  the  one  hand,  a  grant  by  the 
state  or  a  municipality  of  certain  rights  and  privileges  which  could 
not  be  otherwise  exercised,  in  consideration  for  certain  benefits  to 
the  public,  to  be  supplied  by  the  grantee.  A  failure  of  the  grantees 
to  carry  out  the  purposes  for  which  the  franchise  was  granted  gives 
cause  for  forfeiture  of  the  franchise.  But  forfeiture  is  had  only  at 
the  suit  of  the  government.***  Where  an  exclusive  franchise  has 
been  granted,  it  assxmies  the  character  of  a  contract  which  is  pro- 
tected by  the  constitutional  provisions  against  imimlring  the  obliga- 
tion of  the  contract,  and  therefore  no  conflicting  franchises  can  be 
granted.***  An  exclusive  franchise,  however,  like  other  property, 
may  be  taken  under  the  right  of  eminent  domain.***  One  of  the 
most  usual  franchises  at  common  law  was  the  right  to  maintain 
and  operate  a  f^ry.***  A  right  of  this  kind  is  personal  property  in 
Iowa.***     A  riparian  owner  has  no  right  to  set  up  a  ferry  on  a  nav- 

>>•  stark  V.  M'Gowen,  1  Nott  &  McC.  (S.  O.)  887;  Olark  v.  White,  6  Bush. 
(Ky.)  858;   Conway  v.  Taylor,  1  Black,  603. 

"1 2  Wasbb.  Real  Prop.  (5tb  Ed.)  810;  Greer  v.  Haugabook,  47  Oa.  282. 
But  see  Foster  v.  Fowler,  60  Pa.  St  27;  Yellow  River  Imp.  Oo.  v.  Wood  Oo., 
81  Wia.  654,  51  N.  W.  1004. 

>3s  Chicago  City  Ry.  Co.  v.  People,  78  IlL  641;  Jeffersonville  v.  The  John 
ShaUcrosa,  35  Ind.  19;  Greer  v.  Haugabook,  47  Ga,  282. 

stsMilhan  v.  Sharp,  27  N.  Y.  611;  Newburgh  &  C.  Turnpike  Road  Co.  v. 
MiUer,  6  Johns.  Ch.  (N.  Y.)  101;  Boston  &  L.  R.  Corp.  v.  Balem  ft  L.  R.  Co., 
2  Gray  (Mass.)  1;  McRoberts  v.  Washbume,  10  Minn.  28  (Gil.  8).  But  see 
Hopkins  V.  Railroad  Co.,  2  Q.  B.  Div.  224;  Ft  Plain  Bridge  Ca  v.  Smith*  30 
N.  Y.  44. 

M4  West  River  Bridge  Ca  v.  Diz,  6  How.  507;  In  re  Towanda  Bridge  Co.,  91 
Pa.  St  216. 

S2S  Ipswich  V.  Browne,  Sav.  11;  Peter  v.  Kendal*  6  Bam.  ft  C.  708,  711; 
Blabury  v.  Ferry  Co.,  9  a  C.  A.  174,  60  Fed.  646. 

ts0  Lippencott  v.  AUander,  27  Iowa,  46a 
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Igable  river  without  authority  from  the  state.**^  When  a  franchise 
for  a  ferry  has  been  accepted  by  the  grantees,  they  are  bound  to 
provide  accommodation  for  the  public,  and  are  liable  for  injuries 
caused  by  defect  in  their  boats  and  other  appliances.  On  the  other 
hand,  they  become  entitled  to  take  toll.***  If  an  exclusive  fran- 
chise has  been  granted  for  maintaining  a  ferry,  it  includes  the  right 
to  enjoy  it,  free  from  interference  by  contiguous  and  injurious  com- 
petition.*** If  another  ferry  was  established  so  near  as  to  produce 
such  effect,  it  would  constitute  a  nuisance.***  Franchises  for 
bridges  and  turnpike  roads  are  subject  to  the  same  rules  as  tlwuiA 
for  ferries."*^ 

tsT  Mills  v.  Leam,  2  Or.  216;  Prosser  v.  Wapello  Oo.,  18  Iowa,  827.  But  ses 
Chenango  Bridge  Co,  v.  Paige,  83  N.  Y.  178;  Cooper  v.  Smith,  9  Berg.  &  B. 
(Pa.)  26. 

S28  Ferrel  v.  Woodward,  20  Wis.  458;  WlUoughby  v.  Horridge,  12  C  B.  742. 

»•  Huszey  v.  Field,  2  Cromp.,  M.  &  R.  482;  Long  y.  Beard,  8  Murphy  (N.  a) 
57;  Aikln  y.  Railway  Corp.,  20  N.  Y.  370.  So  building  a  bridge  may  Interfen 
with  a  ferry.  Gates  y.  M'Danlel  2  Stew.  (Ala.)  211;  Smith  y.  Hasklns,  8  Ired. 
Bq.  (N.  a)  618.  Cf.  Newton  y.  Cnbitt,  12  C.  B.  (N.  &)  82,  affirmed  18  a  B.  (N. 
S.)8e4. 

tso  Midland  Terminal  &  Ferry  Co.  y.  Wilson,  28  N.  J.  Eki.  687;  Collins  y.  Sw- 
ing, 51  Ala.  101;  Walker  y.  Armstrong,  2  Kan.  188. 

SSI  Ft  PlaUi  Bridge  Ca  y«  Smith,  80  N.  Y.  44;  President,  ete.,  of  Newbnrgh 
ft  Cochecton  Tompike  Road  y.  BiiUer,  5  Johna.  Ch.  (N.  Y.)  101;  Monia  y.  Teun- 
sters*  0>.,  6  CaL  600;  Proprieton  of  Charlei  Blytr  Bridge  t.  Propileton  of 
Wanren  Bridge  11  Pet  420l 
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GEAFTEB  XIV. 

LBGAL  CAPACITY  TO  HOLD  AND  CONTBT  RBAI/TZ. 

237.  Personal  Capacltj. 

238.  Infants. 

S8^240.  Persons  of  Unsound  MUi4» 

241-242.  Married  Women. 

2^3-244.  Aliens. 

245.  Oor];>orationA. 

PEB430NAL  CAPACITT. 

237.  Personal  capacity  to  convey  real  estate  Is,  in  gen- 
eral, the  scune  as  capacity  to  contract.  The  power 
to  take  and  hold  real  estate  is  greater  in  some  in- 
stances than  the  power  to  convey  it. 

Peraonal  capacity  in  connection  with  power  to  take,  hold,  and 
convey  real  estate  has  already  been  mentioned  in  connection  with 
ttie  yarions  subjects  of  which  we  have  treated.  In  the  main,  how- 
ever, the  topics  which  have  already  been  considered  hate  been  treat- 
ed of  only  in  connection  with  normal  persons.  Power  to  convey  real 
property  is,  in  general,  the  same  as  the  power  to  make  contracts.^ 
Disabilities  connected  with  personal  capacity  are  of  two  kinds, — 
natural,  such  as  that  of  insanity,  and  legal,  as  in  case  of  married 
women  and  corporations.  Some  disabilities,  such  as  infancy,  may 
be  both  natural  and  legal.  The  degree  of  disability  varies  in  each 
case.  It  has  already  been  said  that  some  persons  have  power  to 
hold  land,  but  cannot  convey  it.  For  instance,  persons  under  disa- 
bility may  take  land  by  descent,  though  by  reason  of  insanity  or  some 
other  cause  they  might  have  no  power  to  make  a  binding  contract  to 
sell  it  Certain  disabilities  which  arise  from  the  relation  of  mort- 
gagor and  mortgagee,  trustee  and  cestui  que  trust,  have  been  treated 
of  heretofore.* 

I  See  dark,  CoDt,  211.  •  Ante,  pp.  182,  268. 
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nVTANTS. 

238.  An  infiait*8  oonveyances  of  his  real  property  are 
voidable,  not  voicL  They  may  be  ratified  or  disaf- 
flrmed  by  him  after  he  reaches  ms^ority. 

At  common  law  all  peraona  were  infants  who  had  not  reached  the 
age  of  21  years,  bnt  this  has  been  changed  in  many  states,  and 
females  reach  their  majority  at  18  or  at  marriage.*  An  infant,  of 
course,  has  power  to  take  real  estate  either  by  descent  or  by 
conveyance  to  him.*  His  transfers  of  his  real  property  are  not  void, 
bnt  only  voidable,*  and  the  privilege  of  avoiding  them  is  personal 
with  him,  and  cannot  be  taken  advantage  of  by  a  stranger,^  although 
it  may  be  by  his  representatives  after  his  death-*  An  infant  who 
has  made  a  conveyance  of  his  real  property  has  no  power  to  disaffirm 
the  conveyance  during  his  infancy;  nor,  of  course,  would  a  ratifica- 
tion by  him  during  that  time  be  of  any  validity.*  In  the  event  of 
the  infant's  death  before  reaching  majority,  his  heirs  may  affirm  or 
disaffirm  the  conveyance  without  waiting  until  the  time  has  elapsed 
which  would  have  made  him  of  age  had  he  lived.  Batification  or 
disaffirmance  by  one  who  has  readied  majority,  of  a  conveyance 
made  during  infancy,  need  not  be  by  express  acts,  but  may  be  by  im- 
plication. Thus  a  conveyance  of  the  property  to  another  person  is  a 
disaffirmance  of  a  deed  made  during  minority.*  A  ratification  need 
not  be  by  deed.**  The  cases  are  conflicting  as  to  whether  acqui- 
escence after  reaching  majority  is  an  affirmance.    The  best  rule 

» 1  Stlm.  Am.  St  Law,  |  6601. 

•  1  Devi.  Deeds,  |  116. 

•  KendaU  v.  Lawrence,  22  Pick.  (Mass.)  540;  Jenkins  v.  Jenkins,  12  Iowa, 
ld5;  Shipley  v.  Bunn,  125  Mo.  445,  28  S.  W.  754;  Tucker  v.  Moreland,  10  Fet  5a 
As  to  the  appointment  of  an  attorney  in  fact  by  an  infant,  see  1  Jonw,  Beal 
Prop.  I  4. 

•  Brown  v.  Caldwell,  10  Serg.  &  R.  (Pa.)  114. 

V  Veal  V.  Fortson,  57  Tex.  482;    Bozeman  v.  Browning,  81  Aik.  304. 

•  See  Bool  v.  Mix,  17  Wend.  (N.  Y.)  119. 

•  Jackson  v.  Carpenter,  11  Johns.  (N.  Y.)  630;  Ghapin  v.  Shafer,  49  N.  Y. 
407;   Cresinger  v.  W^elch,  15  Ohio,  156. 

10  Bamaby  v.  Bamaby,  1  Pick.  (Mass.)  221;  PhlUlps  v.  Green,  5  T.  B.  M<m. 
(Ky.)  344;   Robbing  v.  Baton,  10  N.  H.  561. 
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seems  to  be  that  an  infant  shall  hare  a  reasonable  time  after  coming 
of  age  in  which  to  affirm  or  disafl&rm.**  A  second  deed  executed  dnr- 
isg  minority  in  no  disaffirmance  of  a  prior  one.^'  Bringing  snit  for 
the  land  conveyed  during  infancy  is,  of  course,  a  disaffirmance  of  such 
conveyance.  On  disaffirming  a  conveyance,  there  must  be  a  restora- 
tion of  the  consideration  received  for  the  land,  if  the  money  is  still  in 
the  grantor's  hands.^*  The  lands  of  an  infant  may  be  conveyed  by 
his  guardian  by  order  of  court.^^ 

PEBSONS  OF  UNSOUND  MIND. 

339.  Conveyances  by  Insane  persons  who  are  under 
guardianship  are  void,  but,  if  not  under  guardian- 
ship, their  conveyances  are  voidable  only. 

240.  The  same  rules  govern  conveyances  by  intoxicated 
persons  and  habitual  drunkards. 

The  disabilities  of  persons  of  nonsane  mind  to  convey  their  real 
property  are  much  the  same  as  disabilities  of  infants.  Their  inca^ 
pacity  is  a  question  of  fact  in  each  case.  The  test  which  is  generally 
applied  is  the  grantor's  capacity  to  comprehend  the  business  which 
he  is  transacting.^*  Nonsoundness  of  mind  may  arise  from  age, 
sickness,  accident,  or  other  cause,  but  the  legal  consequences  are  the 
same  in  eaeh  case.     Mere  weakness  of  mind  does  not  incapacitate  a 

"  Jones  V.  Butler,  30  Barb.  (N.  Y.)  641;  Goodnow  v.  Lumber  Co.,  31  Minn. 
468,  18  N.  W.  283.  So  by  statute  in  some  states.  1  Stim.  Am.  St  Law,  | 
0602;  Wrigbt  v.  Germain,  21  Iowa,  585;  Green  v.  Wilding,  50  Iowa,  679,  13 
N.  W.  761.  Contra,  Tucker  v.  Moreland,  10  Pet  58;  Irvine  v.  Irvine,  0 
Wall  617;   Prout  v.  Wiley,  28  Mich.  164;  Huth  v.  Dock  Co.,  56  Mo.  202. 

n  Bool  V.  Mix,  17  Wend.  (N.  Y.)  119;  McCormlc  v.  Leggett,  8  Jones  (N.  O.) 
425. 

!•  Brandon  v.  Brown,  106  111.  510.  Where  tbe  consideration  received  has 
been  wasted  by  the  infant,  no  offer  to  restore  it  is  necessary.  Chandler  v. 
Slmmonds,  07  Mass.  508;  Green  v.  Green,  7  Hnn  (N.  Y.)  492.  But  contra. 
Stent  V.  Merrill,  85  Iowa,  47;  Kerr  v.  Bell,  44  Mo.  120. 

1*  Batten  V.  Torrey,  65  N.  Y.  204;  Wood  v.  Truax,  30  Mich.  628.  Cf .  Mer- 
ritt  V.  Simpson,  41  111.  SOL 

i»OdeU  V.  Buck,  21  Wend.  (N.  Y.)  142;  Titcomb  v.  Vantyle,  84  lU.  871; 
Oorbftt  V.  Smith,  7  Iowa,  6a 
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person  to  convey  his  property.**  Bnt  when  such  weakness  of 
mind  is  shown,  less  proof  of  duress  or  fraud  is  required  to  have  hia 
conveyance  set  aside.*  ^  If  the  person  is  so  insane  that  he  has  been 
placed  under  guardianship,  any  conveyances  made  by  him  are  abso- 
lutely void,  and  not  merely  voidable;  *•  otherwise  they  are  voidable 
only,**  but  in  some  states  the  courts  hold  that  conveyances  by  insane 
persons,  though  not  under  guardianship,  nre  void.**  When  the  un- 
soundness of  mind  is  only  in  the  form  of  a  monomania,  power  to 
transact  business  is  affected  only  in  case  the  transaction  in  question 
is  connected  with  the  subject  on  which  the  person  is  insane.**  In- 
sanity arising  after  a  valid  contract  of  sale  or  purchase  has  been 
made  does  not  affect  the  validity  of  the  contract.**  On  the  other 
hand,  conveyances  made  during  the  insanity  of  the  grantor  may  be 
ratified  by  him  after  he  has  recovered.**  The  voidable  conveyance 
of  an  insane  person  may  be  set  aside  at  the  suggestion  of  his  guardian 
during  his  life  or  after  his  death  on  the  application  of  his  heirs  or 
personal  representatives.*^  The  cases  are  conflicting  as  to  the 
necessity  for  the  restoration  of  the  purchase  money  when  deeds  of 

'  i«  Alman  t.  Stout,  42  Pa.  St  114;  Taylor  t.  Oox,  158  lU.  220,  38  N.  B.  696; 
Mmer  T.  Oraig,  86  lU.  109;  OdeU  t.  Buck,  21  Wend.  (N.  Y.)  142;  In  re  Pike's 
Will,  88  Hun,  827,  81  N.  Y.  Supp.  689. 

IT  AUore  T.  Jewell,  94  U.  S.  506;  Harding  y.  Handy,  11  Wheat  106. 

i*  Ck>rbit  T.  Smith,  7  Iowa,  60;  Mohr  y.  Tulip,  40  Wis.  66;  Bogers  v.  Walker, 
6  Pa.  St  871.  A  deed  of  his  homestead  is  void  though  his  wife  joins.  New 
England  Loan  &  Trust  Co.  v.  Spitler,  54  Kan.  560,  88  Pac.  799. 

19  Bunham  y.  Kidwell,  118  III.  425;  AUis  y.  BiUings,  6  Mete.  (Mass.)  415; 
Breckenridge  y.  Ormsby,  1  J.  J.  Marsh.  (Ky.)  286. 

so  Evans  y.  Horan,  52  Md.  602;  Van  Deusen  y.  Sweet,  51  N.  Y.  878;  Farley 
y.  Parker,  6  Or.  105;  German  Say.  &  Loan  Soc.  y.  De  Lashmutt,  67  Fed.  399. 
See,  as  to  the  theory  of  lucid  intervals,  Whart  &  &  Med.  Jur.  H  61,  62;  2 
Hamilton,  Leg.  Med.  118,  222. 

11  Trich's  Ex*r  y.  Trich,  165  Pa.  St  586,  80  AtL  1058;  Bkin  y.  McCracken, 
11  Phila.  (Pa.)  584;  Turner  y.  Rusk,  58  Md.  65;  Farmer  y.  Farmer,  129  Mo. 
580,  81  S.  W.  920;  Blough  y.  Parry  (Ind.  Sup.)  40  N.  B.  70;  McClary  y.  StnU, 
44  Neb.  175,  62  N.  W.  501. 

12  Ekln  y.  McCraeken,  11  Phila.  (Pa.)  584. 

1*  Arnold  y.  Iron  Works,  1  Gray  (Mass.)  434:  Baton  y.  Baton,  87  N.  J.  Law, 
108. 

14  CampbeU  y.  Kuhn,  45  Mich.  518,  8  N.  W.  528;  Arnold  y.  To^msend,  14 
Phila.  (Pa.)  2ia  But  see  Key's  Lessee  y.  Davis,  1  Md.  82.  The  wife  and 
children  of  the  grantor  cannot,  during  his  lifetime,  question  his  mental  capacity 
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insane  persons  are  set  aside.  Bat  It  seems  that  there  should  be  a 
restoration  when  the  grantee  was  ignorant  of  his  grantor's  inca- 
pacity, or  when  there  was  no  fraud  present.**  As  in  the  case  of 
infants,  the  lands  of  insane  persons  may  be  conveyed  by  order  of 
court 

Dru/nkards. 

The  disability  of  persons  who  are  incapacitated  to  deal  with  tlieir 
real  property  by  reason  of  intoxication  is  much  the  same  as  that  of 
insane  persons.  In  fact,  the  rules  to  be  applied  are  those  which 
determine  the  soundness  of  the  understanding  of  the  person.  Un- 
soundness of  mind  may  as  well  result  from  intoxication  as  from  in- 
sanity, and,  indeed,  in  many  cases  habitual  drunkenness  leads  to 
insanity.  Ck)nyeyanceB  by  such  persons  are  voidable,'*  though  it 
might  be  that  in  states  where  a  drunkard  may  be  placed  under  guard- 
ianship deeds  made  by  him  after  that  time  would  be  void.** 

MABBIED  WOMEN. 

24L  At  oommon  law  a  married  woman  could  not  take 
land  without  her  husband's  consent,  and  her  con- 
veyances, except  of  her  separate  property,  were 
absolutely  void. 

ii42.  These  disabilities  have  been  more  or  less  removed 
in  all  states  by  statute. 

Under  the  disabilities  of  which  we  have  heretofore  treated  there 
has  been  no  loss  of  power  to  take  lands,  the  disabilities  being 
merely  as  to  conveyances.  But  at  common  law  a  husband  could 
disafQrm  a  conveyance  made  to  his  wife.**  If  the  husband  did  con- 
to  conrey  land,  Baldwin  v.  Golde,  88  Hun,  115,  84  N.  Y.  Supp.  587;  nor  can 
a  remainder-man,  McMillan  v.  William  Deerlng  &  Co.,  139  Ind.  70,  88  N.  B.  808. 

SB  Davis  Sewlng-Mach.  Ck>.  v.  Barnard,  48  Mich.  879,  5  N.  W.  411;  Scanlan  v. 
Cobb,  85  IlL  296;  Rusk  v.  Fenton,  14  Bush  (Ky.)  480.  Ck>ntra,  Gibson  v.  Soplier, 
6  Gray  (Mass.)  279;  Crawford  v.  ScoviUe,  94  Pa.  St  48;  Flanders  v.  Davis, 
19  N.  H.  189. 

>•  Mansfield  v.  Watson,  2  Iowa,  111;  Wilson  v.  Bigger,  7  Watts  &  S.  (Pa.) 
Ill;  Wiley  v.  Bwalt,  66  IlL  26;  Wamock  v.  Campbell,  26  N.  J.  Bq.  485. 

ST  See  Clark,  Cont  275. 

tt  Baxter  v.  Smith  6  Bin.  (Pa.)  427. 
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sent  to  sneh  a  conreyance,  the  wife  did  not  haye  power  to  avoid 
the  conveyance'*  On  the  other  hand,  a  married  woman's  deeds, 
at  common  law,  were  absolutely  void.**  The  statute  of  8  ft  4 
Wm.  IV.  0.  76,  gave  a  married  woman  power  to  sell  her  lands  if  her 
husband  Jomed  in  the  conveyance,  though  it  required  that  she 
be  examined  separate  and  apart  from  her  husband,  by  an  officer, 
as  to  whether  her  consent  to  the  conveyance  was  voluntary.  Any 
land,  however,  which  constituted  part  of  the  wife's  separate  estate, 
she  could  deal  with  as  if  unmarried.*^  In  some  states  the  deed 
of  a  married  woman  who  is  al«o  an  infant  is  void;**  in  others 
it  is  voidable  only.**  Conveyances  at  common  law  of  a  wife^s 
lands  could  be  made  only  by  a  fine  or  recovery.*^  The  disabilities 
of  married  women  to  take  and  deal  with  real  estate  have  been 
very  largely  removed  by  statute.**  In  some  states  they  have  as 
much  power  in  this  respect  as  if  unmarried,  though  the  statutes  in 
many  states  provide  that  the  husband  must  Join  in  the  convqnuice, 
and  the  provision  for  a  separate  examination  of  the  wife  has  been 
re-enacted  in  many  states.  The  cases  under  these  married  women's 
acts,  as  they  are  called,  are  conflicting  on  many  points,  but  it  is 
held  that  the  statutes  must  be  strictly  followed.**  At  common 
law  a  wife  could  not  take  a  conveyance  of  real  property  directly 
from  the  husband.*^  In  order  to  make  such  a  conveyance  of  land, 
it  was  necessary  for  the  husband  to  first  transfer  to  a  trostee,  who 
would  convey  back  to  the  wife**    Belief  was,  however,  granted 

*•  2  BL  Oomm.  288;  Scanlan  v.  Wright,  IS  Pick.  (Mass.)  528. 

••  2  BL  Oomm.  288.    But  see^  as  to  her  sepanite  estate,  ante,  p.  TS. 

•i  See  ante,  p.  72.  She  camiot  avoid  a  conveyance  of  such  land.  McAnaBj 
V.  Heflln  (Ala.)  17  South.  87. 

•s  Hoyt  V.  Swar,  53  IlL  134;  Youse  v.  Nonmm,  12  Mo.  548. 

••  Bool  V.  Mix,  17  Wend.  (N.  Y.)  118;  Wilson  v.  Branch,  77  Ta.  69;  Losej  t. 
Bond,  84  Ind.  OT;  Ricfaaidaon  v.  Pate,  08  Ind.  428.  See  HlUs  v.  Alfotd,  64 
Miss.  8,  1  South.  165. 

•«  2  Bl.  Oomm.  28a 

•»  1  Stlm.  Am.  St  Law,  art  650.  An  attempted  conveyance  may  operate  u 
a  contract  to  convey.     Brown  v.  Dressier  (Mo.  Sup.)  28  S.  W.  18. 

••  Garrett  v.  Moss,  22  m.  868;  Rumfelt  v.  Olemens,  46  Pa.  St  4B5;  01idd«i 
V.  Stmpler,  52  Pa.  St  400;  BAwood  v.  Klo^  18  Barb.  (N.  Y.)  60. 

•T  Shepard  v.  Shepard,  7  Johns.  Ch.  (N.  Y.)  57. 

••  JeweU  V.  Porter,  81  N.  H.  84;  Bancroft  v.  Oords,  108  Mass.  4T. 
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in  equity  when  snch  a  precantioQ  had  not  been  taken.'*  The  rale 
is  now  different  in  most  states,  and  the  husband  may  convey  to 
the  wife  and  the  wife  to  the  husband  directly/*  In  some  states 
it  is  held  that  a  wife  cannot  give  a  power  of  attorney  to  convey 
her  lands;**  but  where  her  disabUlties  have  been  removed  there 
seems  to  be  no  good  reason  for  this  rule.*'  Even  at  common  law, 
when  the  disability  of  coverture  was  removed  by  death  or  divorce, 
the  power  to  convey  was  restored.  The  power  of  a  married  woman 
to  act  as  trustee  has  already  been  considered.** 

wuu. 

By  the  common  law  a  married  woman  has  no  power  to  dispose 
of  her  lands  by  will,**  but  in  equity  such  a  power  is  recofi^nized 
as  to  all  property  coming  under  the  jurisdiction  of  the  court** 
In  many  states  the  statutes  now  give  married  women  the  same 
testamentary  power  as  though  unmarried,*'  and  in  some  states 
married  women  have  greater  power  to  devise  their  lands  than 
if  unmarried,  since  marriage  removes  the  disability  of  infancy.** 

ALIENS. 

243.  At  common  law,  aliens  could  take  real  property,  but 
their  title  could  be  divested  by  proceedings  insti- 
tuted by  the  offtcers  of  the  govemmenty  called  <*  of- 
fice found.'' 

844.  This  disability  has  been  removed  in  many  states  by 
statute. 

tt  Lioomla  v.  Brusb,  86  Mlcfa.  40. 

«o  BtudeDo  V.  Amperse,  14  Mich.  91;  Allen  ▼.  Hopper,  60  Me.  871.  Bat  see 
Wlnans  t.  Peebles,  82  N.  Y.  428;  1  Stlm.  Am.  St  Law,  |  6471. 

«i  Snyder  y.  Sponable,  1  Hill  (N.  Y.)  567;  Oulds  v.  Sanaom,  8  Taunt  261. 

«s  See  1  Stlm.  Am.  St  Law,  |  6606. 

4«  Ante,  p.  368. 

4s  In  re  Stelnmets's  Betate,  168  Pa.  St  175,  81  AtL  1002.  The  power  of  a 
married  woman  to  devise  land  held  by  her  in  right  of  another— for  Instance,  as 
executrix— is  an  apparent  rather  than  a  real,  exception  to  the  common-law  dis- 
ability. Scammell  t.  Wilkinson,  2  East  002.  And  see  Rich  t.  Oockell,  9 
Yes.  869. 

«•  1  Jarm.  Wills,  89;  1  Woemer,  Adm.  27. 

4T 1  stim.  Am.  St  Law,  |  6460.  And  see  Dillard  T.  Dillard's  Bx*rB  (Ya.)  21 
S.  E.  669. 

«•  1  Stim.  Am.  St  Law,  I  2602. 
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Disabilities  of  aliens  consist  principally  in  their  incapacity  to  hold 
real  property  after  the  title  has  been  passed  to  them,  for  it  is 
held  that  the  title  passes  ont  of  the  grantor  and  is  held  by  the 
alien  nntil  the  state  institutes  proceedings  to  divest  it.^*  Tliis  is 
called  ^V)flRce  found."  Before  office  found' the  alien  can  sell  and 
convey  the  land  as  if  not  under  disability/*  While  the  power  of 
aliens  to  hold  land  is  a  matter  for  state  regulation,  any  state  laws 
are  subject  to  treaties  which  may  be  made  by  the  United  States.'* 
In  many  states  the  disabilities  of  alienage  have  been  removed, 
while  in  others  they  are  removed  only  as  to  resident  aliens.  In 
some  states  aliens  may  buy  and  hold  land,  but  are  not  permitted 
to  take  it  by  descent.'* 

InherUa/ncely  Aliens. 

At  common  law,  aliens  could  not  inherit,  nor  could  the  inherit- 
ance be  transmitted  through  them.  The  rules,  however,  have  been 
largely  changed  by  statute.  In  some  states  the  disabilities  are 
entirely  removed;  in  others  they  exist  except  as  to  alien  friends 
or  residents;  and  now  in  all  states,  probably,  the  alienage  of  an 
ancestor  would  not  prevent  the  inheritance  passing  to  naturalized 
citizens.** 

«•  Doe  V.  Robertson,  11  Wheat  882;  Sheaffe  v.  O'Nell,  1  Mass.  256;  Wads- 
worth  V.  Wadsworth,  12  N.  Y.  876. 

BO  Sheaffe  v.  O'Neil,  1  Mass.  256;  MaishaU  v.  Ck>nrad,  5  Call  (Va.)  864;  Hal- 
stead  y.  La^e  Co.,  56  Ind.  363;  Montgomery  v.  Dorlon,  7  N.  H.  470.  But  that 
the  estate  so  conveyed  will  be  subject  to  forfeiture  in  the  hands  of  the  grantee, 
see  Scanlan  v.  Wright,  13  Pick.  (Mass.)  528;  People  v.  Conklin,  2  HiU  (N.  Y.)  67. 

Bi  Schnltze  v.  Schultze.  144  111.  290, 33  N.  B.  201;  Hauentftein  v.  I^ynham,  10l> 
U.  S.  483;  Gameal  v.  Banks,  10  Wheat  181;  Chirac  v.  Chirac,  2  Wheat  250. 
For  restrictions  imposed  by  congress  on  the  capacity  of  aliens  to  hold  real  prop- 
erty, see  24  Stat  476. 

Bi  1  Stim.  Am.  St  Law,  I  6013;  1  Shars.  &  B.  Lead.  Gas.  Real  Prop.  515.  See 
Bennett  v.  Hibbert,  88  Iowa,  154,  55  N.  W.  88;  Wunderle  v.  Wunderle,  144  DL 
40,  88  N.  B.  195.  A  citizen  cannot  inherit  in  some  states  through  an  alien  an- 
cestor. Furenes  v.  Michelson,  86  Iowa,  508,  68  N.  W.  416;  Beavan  v.  Went» 
155  IlL  502,  41  N.  B.  01. 

Bt  1  Stlm.  Am.  St  Law,  H  6018^6017;  1  Dembit^  Land  Tit  802. 
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COBPOBATIONa 

846.  Th6  power  of  corporations  to  take  and  convey  real 
property  is  regulated  by  their  charters. 

The  bnjlng  and  selling  of  real  property  by  corporations  is  a 
matter  of  corporate  power,  which  in  each  case  is  regnlated  by  the 
rights  and  priirileges  conferred  on  the  corporation  by  its  charter."* 
It  is  nsnal  to  limit  the  amount  of  real  property  which  certain  cor- 
porations may  own.  These  restrictions  apply,  however,  to  the 
yalne  of  the  land  at  the  time  it  is  purchased,  and  a  isinbseqnent 
rise  in  yalne  will  not  require  the  corporation  to  dispose  of  a  part 
of  if  At  common  law,  statutes  of  mortmain  existed,  which  pre- 
vented the  acquisition  of  lands  by  the  church.  No  such  statutes 
exist  in  this  country,'*  except  in  Pennsylvania,  where  the  English 
statutes  are  held  to  apply  as  far  as  applicable.*^  At  common  law, 
corporations  could  not  take  land  in  trudt,  though  they  have  this 
power  now.**  Any  fuller  discussion  of  the  powers  of  corporations 
in  respect  to  real  property  belongs  more  particularly  to  a  treatise 
on  cori>orationsl 

B«  Bany  v.  Exchange  Co.,  1  Sandf .  Ch.  (N.  Y.)  280;  Goggeshan  v.  Home  for 
Friendless  Children  (R.  I.)  81  AU.  684. 

BB  Bogardus  v.  Trinity  Cbnrch,  4  Sandf.  Gh.  (N.  T.)  688.  The  right  to  ques- 
tion the  capacity  of  a  corporation  to  hold  land  held  to  belong  exclusively  to  the 
state.     Schwab  Clothing  Ca  v.  Olaunch  (Tex.  Civ.  App.)  29  8.  W.  922. 

B«  McCartee  v.  Asylum,  9  Cow.  (N.  Y.)  487;  Lathrop  v.  Bank,  8  Dana  (Ky.) 
114;  Potter  v.  Thornton,  7  R.  L  252.    But  see  CarroU  v.  City  of  Bast  8t  Louis, 

67  m.  06a 

BY  Methodist  Church  v.  Remington,  1  Watts  (PaO  8181 
»•  Sse  ant%  ^  968. 
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CHAPTER  XV. 

BB8TELAINTS  ON  AUBNATIOM. 

248.    Kinds  of  Restraints. 

247.  Restraints  Imposed  by  Law. 

248.  Restraints  in  Favor  of  Oedlton. 

240.         Restraints  Imposed  in  Creation  ai  Bstati^ 

KIKDS  OF  BESTaAINTB. 

246.  Bestralnts  on  the  power  to  alienate  real  property  are 

of  the  following  kinds: 

(a)  Bestralnts  imposed  by  law  (p.  890). 

(b)  Bestralnts  imposed  in  &yor  of  creditors  (p.  892). 

(o)  Bestralnts  imposed  in  the  creation  of  the  estate  (p. 
894). 

8AMB--BE8TBAIKTS  IMPOSED  BY  ULW. 

247.  By  the  early  common  law,  restraints  independent  of 

the  personal  capacity  of  the  grantor  or  the  form  of 
his  estate  were  imposed  on  the  owner  of  lands 

(a)  In  &vor  of  his  heirs. 

(b)  In  &Tor  of  his  lord. 

Shtory  of  the  Sight  of  AUenation. 

At  first  estates  were  glyen  for  life  only,  no  larger  interests 
being  conveyed  when  the  feudal  qrstem  was  at  its  height.  By 
custom,  or  by  the  constrnction  of  the  courts,  these  estates  were 
enlarged  into  estates  to  a  man  and  his  heirs.  By  snch  limita- 
tions at  first  only  the  issue  of  the  first  taker  were  meant  After- 
wards heirs  came  to  include  collaterals,  so  that  the  estates  were 
about  the  same  in  quantity  as  a  fee  simple  at  present^  To  avoid 
this  result,  estates  were  limited  to  the  heirs  of  the  body  of  the 
first  tenant;  that  is,  they  were  fees  conditional  at  conmion  law. 

i  See  ante^  p.  44b 
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These  were  changed  into  estates  in  fee  tail  by  the  statute  de  donis. 
The  tenants  were  thereby  prevented  from  aliening  their  estates, 
as  against  their  heirs  or  the  lord,  until  Taltarmn's  Case,  which,  as 
we  have  seen,  took  away  all  restraints  on  the  alienation  of  estates 
in  fee  tail.'  As  to  the  general  power  of  a  man  to  alienate  his 
estate  as  against  his  heirs  or  the  lord  of  whom' he  held  it,  the  au- 
thorities offer  two  theories.*  One  is  that  we  are  to  begin  with  an 
almost  unlimited  jwwer  of  alienation,  which  is  gradually  restricted, 
and  at  a  later  time  the  restrictions  are  removed.  The  other  is  that 
there  was  at  first  little  or  no  power  to  alienate  real  property,  and 
that  the  history  of  the  subject  of  alienation  has  been  a  history  of 
restrictions  removed.  It  is  probable,  however,  that  neither  theory 
Ib  correct,  but  that  the  law  in  early  times  was  unsettled,*  and 
remained  so  from  the  fact  that  there  were  but  few  sales  of  land 
for  cash,  but  that  all  transfers  took  the  form  of  subinfeudations,  in 
which,  from  the  services  and  rent  reserved,  the  heirs  or  the  lord 
would  receive  as  much  benefit  as  from  the  land,  so  would  not  be 
Inclined  to  question  the  validity  of  the  conveyance.  There  are 
some  statements  in  the  books  that  a  man  had  greater  i)ower  to  dis- 
pose of  lands  which  he  had  acquired  by  purchase  than  those  which 
came  to  him  by  descent'  In  other  places  it  is  intimated  that  a 
man  could  only  dispose  of  a  reasonable  portion  of  his  lands,  imlesa 
the  alienation  was  confirmed  by  his  heir;  though  he  always  had 
power  to  give  a  i>ortion  of  his  lands  to  his  daughter  on  her  marriage^ 
to  be  held  by  a  tenure,  which  was  called  frank  marriage.*  Questions 
as  to  the  power  of  an  owner  of  lands  to  alienate  them  did  not 
begin  to  arise  until  after  the  passage  of  the  statute  of  quia  emi>- 
tores,  which  prevented  subinfeudation  in  fee.  As  to  the  power 
of  a  lord  to  object  to  a  conveyance  by  his  tenants,  there  seems 
to  be  little  evidence,  though  it  was  provided  in  Magna  Gharta^ 
that  a  tenant  could  not  dispose  of  so  much  of  his  land  that  he  would 
not  have  enough  left  to  perform  the  services  due  his  lord*  The 
churches  and  other  ecclesiastical  bodies  began  to  secure  so  much 
of  the  land  in  England  that  statutes  were  passed,  oalled  statutes 

>  See  ante,  p.  5L  •  Dig.  Hist.  Beal  Prop.  (4th  Bd.)  tL 

•  1  PoL  &  M.  Hist  Bng.  Law,  810.        •  Dig.  Hist  Beal  Prop.  101. 
« 1  PoL  &  VL  Hist  Bng.  Law,  820.       t  Chapter  88. 
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of  mortmain,  which  made  conveyances  to  them  void.'  These  statutes 
have,  already  been  mentioned  in  another  connection.*  By  the 
early  conmion  law  a  man's  land  was  not  liable  to  be  taken  for  bis 
debts,  bnt  this  was  changed  by  the  statute  of  Westminster,^*  the 
statute  of  Merchants,**  and  the  statute  of  27  Edw.  lEL  c,  9,** 

PersoruU  Oapaoitnf  cmd  Form  of  Estate. 

In  the  last  chapter  it  was  seen  that  certain  disabilities  of  the 
person  restrict  the  power  of  an  owner  of  lands  to  convey  It  Other 
restrictions  on  the  power  of  alienation  due  to  the  nature  of  the 
owner's  interest  have  been  considered  in  connection  with  the  various 
estates;  for  instance,  the  restrictions  imposed  by  rights  of  dower 
and  curtesy,  or  restraints  imposed  by  covenant  on  the  power  of  a 
tenant  for  years  to  assign  or  sublet 

SAMB— BE8TBAIKTS  IN  FAVOB  OF  OBEDITOBS— FBATJD- 

UIiENT  COinrEYANCEa 

MS.  An  owner  of  land  must  not  so  dispose  of  it  that  his 
creditors  will  be  delayed  or  defirauded. 

Another  form  of  restriction  an  alienation  is  that  imposed  by  the 
law  when  it  prevents  a  man  from  conveying  his  lands  in  such  a 
manner  as  to  delay  or  defraud  his  creditors  in  the  collection  of  thdr 
debts.**  Conveyances  for  such  a  purpose  are,  however,  valid  be- 
tween the  parties,*^  and  in  other  cases  it  is  a  question  of  considera- 
tion and  intent*'  Deeds  fraudulent  as  to  creditors  are  not  void, 
but  only  voidable^  and  an  innocent  purchaser  from  the  grantee 

•  Hagna  Oharta,  c  48;  1  PoL  &  H.  Hist  Eng.  Law,  UA 

•  Ante,  p.  262. 

10  13  Edw.  L  c  1& 
11 13  Edw.  I. 

15  Called  "statute  staple.**   See  2  BL  Oomm.  161. 

It  Strauss  v.  Abrahams,  82  Fed.  810;  Spencer  v.  Slater,  4  Q.  B.  Dlv.  18. 
Bee  as  to  frauds  on  purchasers,  Oooch's  Case,  5  Coke,  60a;  G<^vllle  v.  Park- 
er, Cro.  Jac.  158;   Doe  v.  Manning,  9  East,  59. 

i«  Campbell  v.  Whitson,  68  IIL  240;  Harmon  v.  Harmon,  68  IlL  613;  Welsh 
V.  Welsh,  105  Mass.  229. 

16  Chandler  v.  Yon  Roeder,  24  How.  224;  Bunn  v.  Ahl,  29  Pa.  St  887. 
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takes  a  good  tltle.^*  Conyeyances  of  a  homestead  do  not  come 
within  the  rules  against  fraudulent  conveyances,  because  a  home- 
stead is  not  subject  to  levy  and  sale  for  debts,  except  privileged 
debts.^^  As  to  what  conveyances  are  regarded  as  fraudulent,  the 
rule  is  that,  if  the  grantee  does  not  know  of  the  fraudulent  purpose 
of  his  grantor,  he  takes  a  good  title,* •  though  if  he  does  not  pay 
a  valuable  consideration,  he  cannot  hold  the  land  against  the  cred- 
itors.** In  some  cases  a  sale  for  an  insufficient  consideration  may 
be  enough  to  put  the  grantee  on  inquiry,  and  thus  affect  him  with 
notice.*®  On  the  other  hand,  though  the  grantee  pays  a  valuable 
consideration,  if  he  knows  of  the  fraudulent  purpose  of  the  grantor, 
he  cannot  hold  the  land  against  the  grantor's  creditors.'*  Though 
a  person  be  actually  insolvent,  he  still  may  sell  his  lands  for  a 
valuable  consideration,  inasmuch  as  this  may  be  the  best  way  of 
providing  funds  for  the  benefit  of  his  creditors.**  But  when  a 
man  is  in  embarrassed  financial  circ.umstances,  any  conveyance 
made  by  him  upon  a  merely  good  consideration  will  not  stand, — 
such  as  transfers  to  a  wife  or  children.**    Marriage,  however,  Is 

itAndersoa  v.  Roberts,  18  Johns.  (N.  Y.)  515;  GampbeU  v.  Whitson,  68 
in.  240,  But  jf.  Doe  v.  Rusbam,  17  Q.  B.  723;  Beal  v.  Warren,  2  Gray 
(Mass.)  447;  Flbmlng  v.  Townsend,  6  6a.  103;  Prodgers  v.  Langham,  1  Sid. 
133;  Manhattan  Co.  v.  Evertson,  6  Paige  (N.  Y.)  457. 

IT  Dreutzer  v.  BeU,  11  Wis.  114;  Wood  v.  Chambers,  20  Tex.  247.  And  see 
Gassett  v.  Grout,  4  Mete.  (Mass.)  490. 

1*  Grldley  v.  Bingham,  61  lU.  153;  Waterbury  v.  Stnrtevant,  18  Wend.  (N. 
Y.)  353. 

i»Tan  Wyck  v.  Seward,  18  Wend.  (N.  Y.)  875;  Potter  v.  McDoweU,  81 
Mo.  62;   Hunters  v.  Waite,  3  Grat  (Ya.)  26. 

>•  Kaine  v.  Weigley»  22  Pa.  St  179;   State  v.  Bvans,  88  Mo.  150. 

>i  Wadsworth  v.  WiUlams,  100  Mass.  126;  Williamson  v.  Wachenheim,  58 
Iowa,  277,  12  N.  W.  302.  Twyne's  Case.  3  (3oke,  80b.  Of.  Tlbbals  v.  Jacobs. 
n  Conr.  42a 

»  State  Bank  v.  WhitUe,  48  Mich.  1,  11  N.  W.  756;  Wood  v.  Clark,  121 
m.  359,  12  N.  B.  271;  KeUog  v.  Richardson,  19  Fed.  70. 

»  Boyd  T.  De  La  Montagnie,  73  N.  Y.  498;  Pratt  v.  Curtis,  2  Lowell,  87,  Fed. 
Gas.  No.  11,875;  Grldley  v.  Watson,  53  111.  193;  Baldwhi  v.  Tattle,  23  Iowa, 
74;  Hlnde's  Lessee  v.  Longworth,  11  Wheat  199;  Reade  v.  Livingstone,  8 
Johns.  Ch.  (N.  Y.)  481;  In  re  Rldler,  22  Ch.  Div.  74.  Cf.  Freeman  v.  Pope, 
5  Ch.  App.  538;  Kent  v.  Riley,  L.  R.  14  Eq.  190;  Salmon  v.  Bennett,  1  Conn. 
525;  Winchester  v.  Charter,  12  Allen  (Mass.)  606;  Newstead  v.  Searles,  1  Atk. 
265. 
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regarded  as  a  valuable  consideration.'*  OonyeyanceB  of  the  kind 
we  are  discnssing  are  voidable  only  as  to  existing  creditors  in 
most  states,  though  in  some  other  states  subsequent  creditors  are 
permitted  to  assail  the  transaction,*  •  especially  if  the  conveyance 
is  made  on  the  eve  of  incurring  large  obligations,  or  before  em- 
barking on  financial  risks.**  As  to  bankrupt  and  insolvent  laws, 
it  can  only  be  said  here  that  any  preference  attempted  to  be  given 
one  creditor  over  the  others  is  void,*'  but  the  debtor  may  convey 
all  of  his  property  to  one  creditor,  instead  of  making  an  aasign- 
ment** 

« 

SAME^BESTBAIITTS  IMPOSED    IN  OBEATION    OV    ESTATE. 

249.  Bestraints  on  alienation  of  real  property  imposed  in 
the  creation  of  the  estate  are  either 

(a)  Clauses  of  forfeiture  for  alienation,  or 

(b)  Glauses  forbidding  alienation. 

Mr.  Gray,  in  his  work  Bestraints  on  Alienation,  divides  the  sub- 
ject as  we  have  indicated  in  the  black  letter;  that  is,  into  convey- 

a«  PrewH  V.  Wilson,  108  U.  S.  22;  Otis  ▼.  Spencer,  102  IIL  e22;  Clayton  t. 
Earl  of  WUton,  6  Maule  &  8.  67»  note;  Clarke  v.  Wright,  6  HurL  &  N.  840, 
afflrming  s.  c.  sub.  nom.  Dickenson  t.  Wright,  5  Hurl.  &  N.  401;  Price  v. 
Jenkins,  5  Ch.  Div.  619,  reversing  4  Ch.  Dlv.  483.  Cf.  Townsend  y.  Westacott, 
2  Beav.  840;  Jenkins  t.  Keymes,  1  Lev.  237;  Warden  v.  Jones,  2  De  Oex  & 
J.  76. 

2B  Dodd  v.  Adams,  125  Mass.  898;  Tnnlson  y.  ChambUn,  88  lU.  378;  MorrUl 
y.  Kllner,  118  111.  818;  Buckley  y.  Duff,  114  Pa.  St  596,  8  AtL  188;  Shand  v. 
Hanley,  71  N.  Y.  819;  Sexton  v.  Wheaton,  8  Wheat  220.  See  Jookyn  v. 
Yaugban,  8  Drew.  419. 

s«  Case  V.  Phelps,  89  N.  Y.  164;  Tunlson  y.  ChambUn,  88  lU.  878;  Mackay  y. 
Douglas,  L.  R.  14  Eq.  106;  Ex  parte  RusseU,  19  Ch.  Dlv.  588.  But  see  Todd 
y.  Nelson,  109  N.  Y.  816,  16  N.  E.  860. 

2T  Penniman  y.  Cole,  8  Mete.  (Maes.)  500;  Mackle  y.  Calms,  5  Cow.  (N.  Y.) 
647.  Any  reseryatlon  to  the  debtor  Is  yold.  Harris  y.  Sumner,  2  Pick.  (Mmas.) 
129. 

2*  Giddlngi  y.  Sears,  115  Mass.  505;  Holblrd  v.  Anderson,  5  Term  R.  285; 
Llylngston  v.  Bell,  8  Watts  (Pa.)  198;  McFarland  v.  Blrdsall,  14  Ind.  126.  But 
see  Harris  y.  Sumner,  2  Pick  (Mass.)  129;  Grover  y.  Wakeman,  11  Wend. 
(N.  Y.)  187;  Thomas  y.  Jenks,  5  Rawle  (Pa^  221;  Barney  y.  Orlffln,  2  N.  Y. 
865;  CoUomb  y.  Caldwell,  16  N.  Y.  484. 
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ances  in  which  there  is  a  clause  of  forfeiture  on  attempted  aliena^ 
tioD,  and  cases  in  which  there  is  a  clause  attempting  to  make  any 
alienation  by  the  grantee  of  no  effect  When  a  fee-simple  estate 
is  conyeyed  an  unqualified  condition  against  alienation  is  wholly 
void.**  But  clauses  providing  for  a  forfeiture  on  alienation  to  cer- 
tain persons  are  valid,**  though  it  is  doubtful  how  far  such  provi- 
sions for  imposing  a  forfeiture  for  alienation  except  to  certain  per- 
sons would  hold  good."*  By  the  weight  of  authority,  conditions 
against  alienation  for  a  limited  time  are  void.*'  Conditions  of 
forfeiture  may  be  attached  to  estates  in  fee  simple  while  they 
are  contingent**  As  to  estates  in  fee  tail,  a. condition  imposing  a 
forfeiture  for  alienation  is  good,*^  but  such  a  condition  may  be 
destroyed  by  a  barring  of  the  entail,**  which  we  have  seen  cannot 
be  prevented.**    As  to  life  estates,  conditions  against  alienation 

«»  Potter  V.  Goncb,  141  U.  S.  296,  11  Sup.  Ot  1005;  Walker  v.  Vincent,  19  Pa. 
St  369;  Schermerbom  v.  Negus,  1  Denlo  (N.  Y.)  448;  Ware  v.  Gann,  10  Bam. 
k  a  433;  Hood  v.  Oglander,  84  Beav.  618;  In  re  Rosher,  26  Oh.  Dlv.  801.  ▲ 
condition  against  alienation  In  a  certain  manner  is  bad.  Joslin  y.  Rhoades,  160 
Mass.  801,  23  N.  B.  42;  Campbell  v.  Beaumont,  91  N.  Y.  464;  Van  Home  v. 
Campben,  100  N.  Y.  287,  3  N.  B.  316;  Bills  y.  Bills.  80  Iowa.  269,  46  N.  W.  748; 
Hohnes  v.  Godson,  8  De  Gez,  M.  &  O.  152.  See  Doe  v.  Olover,  1  O.  B.  448. 
See,  also,  Sbaw  v.  Ford,  7  Cb.  Dlv.  669;  Jackson  v.  Robins,  16  Jobns.  (N.  Y.) 
537. 

«•  Gray,  Restr.  Alien  (2d  Ed.)  |  81;  Winsor  v.  Mills,  167  Mass.  362,  82  N.  B. 
852;  Jackson  v.  Scbuts,  18  Jobns.  (N.  Y.)  174. 

•iDoe  V.  Pearson,  6  East,  173,  beld  a  restriction  of  alienation,  except  to 
sisters  or  tbeir  cblldien,  good.  But  see  Attwater  v.  Attwater,  18  Beav.  830; 
Scbermerbom  v.  Negus,  1  Denlo  (N.  Y.)  448.  And  see  for  otber  valid  con- 
ditions In  re  Macleay,  L.  R.  20  Bq.  186. 

s>  Potter  V.  Coucb,  141  U.  8.  296,  316,  11  Sup.  Ot  1006;  Mandlebaum  v. 
HcDonell,  29  Mlcb.  78:  Bennett  v.  Cbapin,  77  Mlcb.  626,  48  N.  W.  898;  Boose- 
7elt  V.  Tburman,  1  Jobns.  Cb.  (N.  Y.)  220;  Kepple's  Appeal,  68  Pa.  St.  211; 
Jauretche  v.  Proctor,  48  Pa.  St  466;  Anderson  v.  Gary,  86  Obio  St  606;  In  re 
Boflber,  ^  Cb.  Dlv.  801.  Contra,  In  re  Dugdale,  88  Cb.  Div.  176.  See  Large's 
Case,  2  Leon.  82. 

ss  Bank  of  State  t.  Forney,  2  Ired.  Bq.  (N.  a)  181;  Large's  Case,  2  Leon. 
32,  8  Leon.  182. 

««  Croker  v.  Trevitbbi,  Cro.  Bliz.  36;  Anon.,  1  Leon.  292;  Newls  v.  Lark, 
Plowd.  403. 

>B  Stansbuty  t.  Hubner,  78  Md.  228,  20  Atl.  904;  Rex  v.  Burcbell,  Amb.  879; 
Dawklns  v.  Penrbyn,  4  App.  Cas.  61.   And  see  Bradley  v.  Peixoto,  3  Yes.  824. 

••  Ante,  p.  61. 
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are  good,'^  except  when  the  settlor  attempts  to  make  the  estate 
forfeitable  for  inyoluntary  alienation."'  So,  too,  estates  for  years 
may  be  granted  with  the  condition  that  they  shall  be  forfeited  on 
alienation,  and  such  a  condition  will  be  good.** 

As  to  the  other  form  of  restraints  on  alienation, — that  is,  by  the 
clause  providing  that  the  alienation  itself  shall  be  yoid, — ^it  may  be 
said  that  such  conditions  are  valid  in  no  case,^*  except:  (1)  That 
of  a  fee  tail,  though  this  may  be  destroyed  by  barring  the  entail.*^ 
(2)  In  many  states  an  equitable  life  interest  may  be  so  limited 
that  it  may  be  held  without  power  of  voluntary  or  involuntary 
alienation/'  (3)  The  separate  estates  of  married  women  may  be 
limited  with  valid  conditions  restraining  their  alienation.^* 

tT  Waldo  V.  Cummingg,  46  IlL  421;  Gamp  v.  Cleary,  76  Va.  140;  Dommett 
T.  Bedford,  6  Term  R.  684;  Shee  v.  Hale,  18  Yes.  404;  Hurst  v.  Hunt,  21 
Gh.  Div.  278.    See,  also,  Bochford  v.  Haclmian,  9  Hare,  476. 

••  In  re  Pearson,  8  Oh.  Div.  807;  Higlnbotham  v.  Holme,  19  Ves.  88;  Ex 
parte  Oxley,  1  BaU  &  B.  267.  See,  also,  Phipps  v.  Bmilsmore,  4  Buss.  181; 
Lester  v.  Garland,  6  Sim.  206;  Synge  v.  Synge,  4  Ir.  Gh.  887.  But  see  Biooke 
Y.  Pearson,  27  Beav.  181;  Knight  v.  Browne,  80  Law  J.  Gh.  649;  In  n 
Detmold,  40  Gh.  Div.  686. 

••  Doe  V.  Hawke,  2  Bast,  481;  Boe  v.  Harrison,  2  Term  B.  426;  Boe  v. 
OaUiers,  Id.  133.    And  see  ante,  p.  186. 

40  As  to  a  fee  simple,  Blackstone  Bank  v.  Davis,  21  Pick.  (Mass.)  42;  Todd 
V.  Sawyer,  147  Mass.  670,  17  N.  B.  627;  Mclntyre  v.  Mclntyre,  128  Pa.  St 
829,  16  Atl.  783;  Bouldin  v.  MiUer,  87  Tex.  869,  28  S.  W.  940;  as  to  Uf e 
estates.  Bridge  v.  Ward,  86  Wis.  687;  Butterfleld  v.  Beed,  160  Mass.  861,  86 
N.  B.  1128;  McGormick  Harvesting  Mach.  Go.  v.  Gates,  76  Iowa,  848,  89  N. 
W.  667. 

«i  Gooper  v.  Maedonald,  7  Gh.  Div.  288. 

«a  Fisher  v.  Taylor,  2  Bawle  (Pa.)  88;  Byrick  v.  Hetrick,  18  Pa.  St  48S; 
Overman's  Appeal,  88  Pa.  St  276;  Thackara  v.  Mintzer,  100  Pft.  St  151; 
Glaflin  V.  Glaflin,  149  Mass.  19,  20  N.  B.  464;  Broadway  Nat  Bank  v.  Adams, 
183  Mass.  170;  BUlings  v.  Marsh,  163  Mass.  811,  26  N.  B.  1000;  Steib  v. 
Whitehead,  111  UL  247;  Boberts  v.  Stevens,  84  Me.  826,  24  Aa  878;  Smith 
V.  Towers,  69  Md.  77,  14  AtL  497,  and  16  AtL  92;   Barnes  v.  Dow,  69  Vt 

«s  Moses  V.  Micou,  79  Ala.  664;  Monroe  v.  Trenholm,  114  N.  G.  680,  19  & 
B.  877;  Baggett  v.  Menz,  1  PhiL  627;  TuUett  v.  Armstrong,  4  Mylne  &  G.  877; 
Gooper  v.  Maedonald,  7  Gh.  Div.  288.  Gf.  Barton  v.  Briscoe,  Jac  603.  Bat 
see  Pacific  Nat  Bank  v.  Windram,  133  Mass.  176;  Jackson  v.  Von  ZedUti, 
186  Mass.  842;  Holmes  v.  Penney,  8  Kay  &  J.  90.  And  cf.  Hailand  v.  Binka, 
16  Q.  B.  718;   BusseU  y.  Woodward,  10  Pick.  (Mass.)  406. 
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b  a  nnmber  of  states  statutes  forbid  the  suspension  of  the  power 
of  alienation  beyond  two  llyes  in  being  at  the  creation  of  the  estate  ^^ 
or  of  persons  in  being/* 

680, 10  Atl.  258;  Partridge  v.  Cavender,  06  Mo.  452,  9  S.  W.  785.  Of.  Sanford 
T.  Lackland,  2  DiU.  6,  Fed.  Gas.  No.  12,812;  In  re  Ck>leiiian,  89  Oh.  Div.  443; 
Lord  T.  Bunn,  2  Younge  &  O.  Oh.  98.  A  limitation  over  on  bankmptcy  is 
good.  Nichols  ▼.  Eaton,  91  U.  S.  716.  Oontra,  In  other  states.  Bryan  v. 
Knickerbocker,  1  Barb.  Oh.  (N.  Y.)  409;  Mebane  t.  Mebane,  4  Ired.  Eq.  (N. 
C.)  181;  Tllllnghast  v.  Bradford,  5  R.  I.  205;  Heath  v.  Bishop,  4  Rich.  Eq. 
(S.  G.)  46;  Orares  ▼.  Dolphin,  1  Sim.  66;  Green  t.  Spicer,  1  Rasa.  &  liL  895; 
Yonnghusband  ▼.  Gisbome,  1  OoUy,  400.  And  see  Gray,  Reatr.  Allen.  (2d 
fid.)  prefftce. 

«« Galway  ▼.  Bryce  (Sup.)  80  N.  Y.  Supp.  965;  Rausch  t.  Rausch  (Sup.)  81 
N.  Y.  Si9p.  786;  In  re  Oorlles'  WOl,  11  Misc.  R^.  670,  88  N.  Y.  Supp.  572; 
Sanford  t.  GoodeU,  82  Htm,  869,  81  N.  Y.  Supp.  490.  See^  generally,  Ohapl. 
8u8pen.  Power,  c.  Z 

4ijordan  ▼.  Woodln  (Iowa)  61  N.  W.  948w  And  ate  Phllllpa  ▼.  Harrow 
aowa)  61  N.  W.  484. 
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TITLB  DBFINED. 

860.  Title  is  the  xneaiiB  by  whioh  the  ownership  of  real 
property  is  acquired  and  held.    Thia  is  either 

(a)  By  descent,  or 

(b)  By  purchase. 

The  fact  which  in  any  case  glyes  or  creates  ownership  over  real 
property  is  called  title.  Title  signifles  the  manner  in  whioh  estates 
and  interests  in  land  are  acquired.  At  the  beginning  of  real-prop- 
erty law  in  any  country  there  must  be  an  original  acquisition  of 
title  to  land.  After  title  has  been  thus  acquired  all  subsequent 
acquisitions  of  title  to  the  same  land  must  be  by  transfer  of  the  title. 

Descent  amd  Pufrchaae, 

All  titles  are  said  to  be  acquired  by  descent  or  by  purchase. 
Purchase  means  more  than  mere  buying,  it  includes  the  acquisition 
of  tKle  by  devise  or  by  gift  In  short  title  by  purchase  means  title 
acquired  in  all  ways  except  by  descent. 

ACQUISITION  OF  TITLE  BY  8TAT& 

86L  Title  is  acquired  by  the  state 

(a)  By  discovery,  conquesti  and  treaty. 

(b)  By  confiscation  and  escheat. 

(0)  By  exercise  of  the  right  of  eminent  domain. 
(d)  By  ordinary  transfer  firom  individaalB. 

Discovery^  (hnquest^  and  Treaty. 

In  the  United  States  the  title  to  the  land  was  acquired  by  Eu- 
ropean goyernments  by  discovery.  The  rights  so  gained  were 
claimed  to  be  exclusive  against  other  nations,  though  certain  rights 
were  recognized  in  the  Indians  as  occupanta^  Great  Britain  ac- 
quired title  to  the  land  within  the  limits  of  the  original  colonies 
partly  by  discovery  and  partly  by  conquests  and  treaties.  Bights 
BO  acquired  were  granted  to  proprietors  and  corporations,  and  these 

1  liartin  v.  WaddeU'a  Lessee,  16  Pet  8S7;  Fletcher  y.  Peck,  6  Oranch,  87. 
Bee,  as  to  Indian  titles,  1  Dembitz,  Land  Tit.  i  60. 
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in  turn  purchased  the  rights  of  the  Indians.  These  conveyances 
by  the  Indians  were  held  not  to  convey  the  freehold,  but  merely 
to  release  the  rights  of  the  grantors.'  Private  persons  were,  in 
the  main,  prohibited  from  buying  lands  from  the  Indians  withont 
authority  from  the  government  of  the  colony  in  which  the  lands 
were  situated.'  The  rights  of  the  crown  of  Great  Britain  passed 
as  a  result  of  the  Bevolutionary  War  to  the  states  and  to  the  United 
States.^  The  rights  of  the  states  in  land  thus  acquired,  which  had 
not  been  disposed  of  to  actual  settlers,  were  nearly  all  conveyed  at 
a  later  time  to  the  general  government.  The  lands  held  by  the 
United  States  as  public  domain  have  been  increased  since  that 
time  by  various  treaties  and  purchases,  the  treatment  of  which 
pertains  rather  to  history  than  to  law. 

CoTkjUcaiAon  oflod  E»chea;t. 

In  some  states  the  lands  of  persons  convicted  of  treason  or  fel(my 
are  confiscated  by  the  state,'  and  in  nearly  all  of  the  states,  if  a 
person  dies  intestate,  leaving  no  heirs,  his  real  property  escheats 
to  the  state.'  This  kdnd  of  escheat  is  not  the  same  as  the  feudal 
escheat  which  a  lord  could  claim  on  the  dea/th  of  his  tenant  withont 
heirs.^ 

Erwmeni  Doma/i/n, 

The  acquisition  of  land  by  the  state  under  the  power  of  eminent 
domain  is  subject  to  the  same  rules  as  acquisition  in  this  way  by 

s  Johnson  v.  Mcintosh,  8  Wheat  548;  Cherokee  Nation  v.  Georgia*  5  Pet 
I,  17;  U.  S.  V.  Cook,  19  WaU.  501. 

•  GoodeU  V.  Jackson,  20  Johns.  (N.  YJ  683.  And  see  Marshall,  O.  J.,  in 
Johnson  v.  Mcintosh,  8  Wheat  543. 

«  Martin  y.  WaddeU's  Lessee,  16  Pet  867;  Com.  v.  Roxbury,  0  Gray  (Mass.) 
451;  People  v.  Ferry  Co.,  68  N.  Y.  71,  78. 

•  1  Stim.  Am.  St  Law,  |  1162.  The  United  States  oonstitntion  forbids  tot- 
feiture  beyond  the  Ufe  of  the  offender.  Under  the  act  of  July  17,  1862,  con- 
fiscating the  property  of  persons  In  rebeUlon,  the  offender  had  no  estate  re- 
maining In  him  which  he  could  convey.  Wallach  v.  Van  Rlswlck,  02  U.  S. 
202.  When  a  forfeiture  Is  enforced,  the  United  States  or  state  takes  only  the 
title  of  the  offender.  Borland  v.  Dean,  4  Biason,  174,  Fed.  Gas.  No.  1,660; 
Shields  v.  Schiff,  124  U.  S.  351,  8  Sup.  Ct  610. 

•  1  Stim.  Am.  St  Law,  art  115.  As  to  escheat  of  land  held  by  an  aUen  on 
office  found,  see  ante,  p.  888. 

T  See  ante,  p.  30l 
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private  persons  and  corporationSy  and  wUI  be  treated  of  In  that 
connection.' 

Trcmrfer  from  Private  Persons. 

And  for  the  same  reason  acquisition  of  land  by  the  state  from 
private  persons  by  any  of  the  modes  of  conveyance  which  operate 
between  individuals  will  not  be  considered  here  The  states  may 
convey  land  to  the  United  States,  or  vice  versa,  by  ordinary  forms 
of  ccMiveyance. 

ACQUISITION  BY  FBIVATE  FEBSONS. 

262.  Title  Is  acquired  by  private  persoiui 

(a)  By  grant  fkrom  the  state  (p.  401). 

(b)  By  conveyance  trom,  individuals  (p.  406). 

(c)  By  estoppel  (p.  450). 

(d)  By  adverse  possession  (p.  456). 

(e)  By  accretion  (p.  470). 

(f)  By  devise  (p.  472). 

(g)  By  descent  (p.  478). 

(h)  By  judicial  process  (p.  486). 

GRANT  FBOM  THB  8TATB. 

263.  Ijand  owned  by  the  United  States  and  the  states  is 

conveyed  to  individuals  by  instruments  of  convey- 
ance called  patents. 

TWes  held  by  private  persons  are,  of  course,  originally  derived 
from  the  state.  In  construing  grants  from  the  state  the  cases  say 
the  presumption  is  always  in  favor  of  the  state,  thus  varying  from 
the  usual  rule,  which  is  that  in  conveyances  all  presumptions  are 
in  favor  of  the  grantee  and  against  the  grantor.*  It  is  doubted, 
however,  whether  the  rule  as  to  the  presumption  being  In  favor  of 
the  state  obtains  in  cases  where  the  grantee  has  paid  a  valuable 

•  Post,  p.  4M. 

•  Mayor,  etc.»  of  Allegheny  v.  Ohio  &  P.  R.  Co.,  26  Pa.  St  8S6;  Townsend 
T.  Brown,  24  N.  J.  Law,  80;  Dubuque  ft  P«  B»  Go.  v.  Litchfield,  28  How, 
66,  8& 
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consideratioiL^*  The  rule  !•  never  applied  unless  there  Is  an 
actual  ambiguitj.^^  When  an  estate  on  condition  is  granted  by 
the  state,  no  entry  is  necessary  to  revest  the  title  in  the  state  on 
breach  of  the  condition.^' 

PiMio  Land  System. 

The  lands  owned  by  the  United  States  are  surveyed  and  sold 
according  to  the  following  plan,  and  states  which  own  publio  lands 
follow  the  plan  of  the  federal  government  very  closely:^'  The 
lands  are  divided,  by  lines  running  to  the  cardinal  points  of  the 
compass,  into  ranges,  townships,  and  sections;  the  ranges  being 
numbered  east  or  west  from  a  principal  meridian.  Each  township 
contains  23,040  acres,  being  6  miles  square.  The  sections  contain 
640  acres,  and  are  divided  in  halves,  quarters,  eighths,  eto.^^  By 
this  system  any  portion  of  land  may  be  located  with  certainty  and 
accuracy  by  means  of  section,  township,  etc.  Descriptions  of  this 
kind  are  sufficient  in  deeds.^*  The  publio  domain  can  be  sold  (mly 
by  authority  of  congress.  This  authority  is  exercised  by  either  gen- 
eral or  special  acts.^*  The  first  sales  of  the  publio  domain  were 
made  in  large  tracts.  But  since  this  congressional  survey  was  adopt- 
ed the  public  land  has  been  sold  through  local  land  offices  estab- 
lished in  the  Western  states;  the  land  is  first  put  up  at  auction 
to  be  sold  to  the  highest  bidder  at  not  less  than  a  minimum  price, 
and,  if  not  disposed  of  at  that  price,  it  is  left  to  be  sold  by  the 
land  office.*^ 

CerHJioaU  and  Patent. 

One  who  wishes  to  acquire  publio  land  must  make  an  entry 
on  the  land  selected,  and,  after  making  the  required  payment,  or 

10  Proprleton  of  Charles  River  Bridge  v.  Proprietors  of  Warren  Bridge,  11 
Pet.  420,  689;  Hyman  y.  Read,  13  Gal.  444. 

11  Martin  t.  WaddeU's  Lessee,  16  Pet  867,  411;  Oom.  v.  Roxboiy*  9  Graj 
(Mass.)  492;  Proprietors  of  Charles  Rlyer  Bridge  t.  Proprietors  of  Warren 
Bridge,  11  Pet  420,  589. 

i>  Kennedy  v.  McCartney's  Heirs,  4  Port  (Ala.)  141. 

IS  See  1  Demblts,  Land  Tit  18,  618. 

i«  Rev.  St  U.  &  1878,  |  2896  et  seq. 

IS  Bo  wen  t.  Pront,  62  lU.  854. 

i«  Irrlne  t.  Marshall,  20  How.  668;  Bagnell  v.  Broderi^  18  Pet.  486L. 

IT  Rev.  St  U.  S.  1878,  |  2867. 
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becoming  entitled  to  the  land  under  the  provisions  of  the  federal 
homestead  law,*'  a  certificate  of  entry  is  issued  by  the  register  of 
the  land  office,  which  entitles  the  claimant  to  a  patent  The  patent 
is  the  formal  conveyance.  It  is  signed  by  the  president  of  the 
United  States,  or  by  some  authorized  person  for  him,  and  sealed 
with  the  seal  of  the  United  States.  The  cases  as  to  the  effect  ot 
a  certificate  of  entry  and  a  patent  are  somewhat  confused,  and  there 
is  in  particular  some  confiict  between  the  decisions  of  the  federal 
and  the  state  courts.  A  patent  is  the  highest  evidence  of  title.** 
Between  two  patents,  the  first  issued  is  superior,  and  the  second 
conveys  nothing.**  A  patent  can  be  assailed  only  for  fraud  or 
mistake,  and  can  be  avoided  only  by  the  government,  or  by  suit  in 
its  name.**  A  patent  cannot  be  attacked  in  a  collateral  proceed- 
ing.** Until  the  patent  is  issued,  the  legal  title  remains  in  the 
United  States.**  The  equitable  title,  however,  is  in  the  holder  of 
the  certificate  of  entry.**  This  equitable  title  he  may  sell  or  devise, 
and  it  descends  to  his  heirs.**  His  heir,  devisee,  or  assignee  may 
claim  the  patent  by  virtue  of  the  certificate.**  If  the  claimant 
dies  before  the  patent  is  issued,  it  is  issued  to  his  heir  or  devisee, 
as  the  cafie  may  be.*^  If  it  is  issued  in  the  name  of  the  holder  of 
the  certificate  after  his  death,  it  takes  effect  for  the  benefit  of  the 
heirs.** 

18  See  ante,  p.  126. 

1*  Iryine  v.  Tarbat,  106  Gal.  237,  88  Pac.  896;  Bagnell  v.  Broderick,  13  Pet. 
436.   And  see  Maxey  v.  O'Connor,  28  Tex.  288. 

>o  Stockton  V.  Wrmiams,  1  Dong.  (MIcb.)  546,  560. 

ti  Carter  v.  Tbompson,  65  Fed.  329;  San  Pedro  &  Canon  del  Agna  Co.  v. 
U.  S.,  146  U.  S.  120,  13  Sup.  Ct.  94;  U.  S.  v.  Minor,  114  U.  S.  233,  5  Sup. 
Ot  836;  U.  S.  v.  Iron  Silver  Min.  Co.,  128  U.  S.  673,  9  Sup.  Ot  196.  But 
Ke  Tameling  v.  Emmigratlon  Co.,  93  U.  S.  644. 

»  Knigbt  V.  Land  Ass'n,  142  U.  S.  161,  12  Sup.  Ot  26a  But  see  Minter 
T.  Crommelin,  18  How.  87. 

"  U.  S.  V.  Steenerson,  1  C.  C.  A.  552,  50  Fed.  504. 

s«  American  Mortg.  Co.  v.  Hopper,  56  Fed.  67. 

SB  Brin  V.  Stiles,  35  III  305. 

»•  Brash  V.  Ware,  15  Pet  93;  Forsytbe  v.  Ballance,  6  McLean,  562,  Fed. 
Gas.  No.  4,961. 

9T  Gait  V.  Galloway,  4  Pet  332;  Reeder  v.  Barr,  4  Ohio,  468;  Shanks  v. 
Lucas,  4  Blackf .  (Ind.)  476. 

>•  Schedda  v.  Sawyer,  4  McLean,  181,  Fed.  Oas.  No.  12,448;  Stubblefleld  v. 
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Under  the  pre-emption  law9y  which  are  enacted  for  the  pnrpose  of 
encouraging-  actual  settlement  of  the  public  lands,  a  right  is  ao 
quired  by  entry  and  settlement  to  claim  a  certiilcate  of  entry  at 
the  minimum  price  fixed  for  the  land  in  preference  to  any  other 
person.  The  right  can  be  claimed  only  for  160  acres^'*  and  this  must 
not  be  lands  which  hare  been  reserved,  or  which  are  within  any  city 
or  town.  Nor  can  lands  on  which  there  are  known  salt  or  other 
mines  or  lands  which  are  occupied  for  the  purpose  of  trade  or  mann- 
facture  be  pre-empted.'^  One  claiming  the  pre-emption  right  must 
not  own  more  than  320  acres  in  any  state  or  territory,  and  must  not 
have  abandoned,  in  order  to  make  the  pre-emption,  a  home  within 
the  state  or  territory  wherein  the  pre-empted  land  lies.**  The 
right  of  pre-emption  is  assignable  only  against  the  assignee,"  and 
not  against  the  government.**  Nor  is  it  subject  to  levy  for  the 
debts  of  the  pre-emptor.**  The  pre-emption  laws  were  repealed  by 
the  act  of  March  3,  1891,**  and  therefore  land  can  no  longer  be 
acquired  in  this  way.** 

BoggBp  2  Ohio  St  216;  Phillips  V.  Shemum,  86  Ala.  180.  But  see  Gslt  t. 
Galloway,  4  Pet  832;  Galloway  v.  Findley,  12  Pet  264;  BlankenpicUer  r. 
Anderson's  Heirs,  16  Grat  (Va.)  69. 

<•  Rev.  St  U.  &  I  2250. 

•0  Rev.  St  U.  S.  I  225& 

•1  Rev.  St  U.  &  I  2260.  And  see  Bogan  v.  Mortgage  Go.,  11  a  a  A.  128^  63 
Fed.  192. 

s2  Delaunay  v.  Burnett  9  IlL  454;  Gamp  v.  Smith,  2  lilnn.  166  (GIL  181). 
The  pre-emptor'8  rights  descend  to  his  heirs.  Bemler  v.  Bemlert  147  U.  & 
248,  18  Sup.  Gt  244. 

••  Rev.  St  U.  S.  I  2268. 

•«  Rogers  v.  Rawllngs,  8  Port  (Ala.)  826L 

••26  Stat  1097. 

••  See  1  Demblta,  Land  Tit  KM. 
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OONVEYANCEa 

264.  The  iDjrtraments  by  whloh  title  Is  conveyed  are  of 
four  kincUi: 

(a)  Oommon-law  convesrances  (p.  405). 

(b)  Conveyances  operating  under  the  statute  of  uses  (p. 

409). 

(c)  Modem  statutory  conveyances  (p.  411). 

(d)  Conveyances  of  registered  titles  (p.  412). 

8AJCS— COMMON-LAW  COHVBYANOES. 

266.  The  oommon-law  conveyances  are  divided  Into 

(a)  Primary,  ^whlch  include 

(1)  Feoibnent  (p.  406). 

(2)  Gift  (p.  406). 
(8)  Grant  (p.  407)* 
(4)  Lease  (p.  407). 

(6)  Exchange  (p.  407). 
(6)  Partition  (p.  408). 

(b)  Secondary,  which  include 

(1)  Belease  (p.  408). 

(2)  Confirmation  (p.  408). 

(3)  Surrender  (p.  408). 

(4)  Assignment  (p.  409). 
(6)  Defeasance  (p.  409). 

Mmaiy  and  SMandary  Canveytmce^ 

By  primary  conyeyanceB  are  meant  those  which  are  original,  and 
create  estates  in  land.  Secondary  conveyances  are  those  which 
enlarge,  restrain,  eztingoish,  or  transfer  estates  already  existing.'^ 
These  distinctions  are  not  now  much  used. 

VtxjOmeatA,  though  little  used  in  modem  times^  were  at  common 
law,  in  early  times,  almost  the  only  form  of  conveyance  used  for 

"  3  BL  Ck>mm.  810,  824. 
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the  transfer  of  eetates  in  poBsesBion.  Feoffment  signifies  the 
granting  of  a  feud,  and  the  word  ^eoffment^  was  used  at  common 
law  as  meaning  the  conveyance  of  a  fee  simple.  Feoffment  as  a 
conveyance  consists  of  a  symbolical  delivery  of  the  land  by  the 
grantor  or  feoffor,  as  he  was  called,  to  the  grantee  or  feoffee.  This 
was  done  by  the  persons  going  upon  the  land,  and  the  feoffor 
giving  to  the  feoffee  a  twig  or  turf  taken  from  the  land,  at  the  same 
time  using  words  which  showed  that  he  intended  to  transfer  the 
land  to  him.  This  ceremony  was  called  livery  of  seisin."  There 
was  a  distinction  made  between  seisin  in  deed  and  seisin  in  law. 
The  former  was  when  the  livery  of  seisin  took  place  on  the  land 
itself;  the  latter  when  the  parties  were  not  actually  on  the  land, — 
as  when  the  transfer  waB  made  in  sight  of  the  premises,  bnt  with- 
out an  actual  entry  on  them.'*  In  later  times  livery  of  seisin  was 
usually  accompanied  by  a  written  deed,  especially  when  the  limita- 
tions of  the  estate  granted  were  numerous.  But  this  deed  was  only 
evidence  of  title,  and  not  a  conveyance  itself.^®  As  has  already 
been  said,  a  feoffment  might  have  a  tortious  operation,  as  when  a 
person  attempted  to  convey  by  feoffment  a  greater  estate  than  he 
himself  possessed.  The  effect  of  such  a  feoffment  was  to  destroy  the 
estate  which  the  feoffor  did  possess,  and  entitle  the  remainder-man 
to  enter  at  once.  The  tortious  operation  of  these  conveyances  is 
now  abolished  in  the  United  States.^  ^ 

Gift. 

^Gift"  was  the  term  applied  to  a  conveyance  creating  an  estate 
in  fee  tail.  The  only  difference  between  a  gift  and  a  feoffment 
was  that  the  former,  while  accompanied  by  the  same  ceremony 
as  a  feoffment,  had  limitations  to  the  heirs  of  the  body  of  the  first 
donee;  that  is,  an  estate  tail  was  created.*' 

••  See  2  Bl.  Comm.  810,  818;  Perty  v.  Price,  1  Mo.  668;  Biyan  v.  Bradley, 
16  Oom.  474. 

••  Dlgby,  Hist  Real    Prop.  (4th  EdO  146. 

«•  French  v.  French,  8  N.  H.  284;  Smith  v.  Lawrence,  IS  Ml^h.  481.  Ltnty 
might  he  made  by  tiie  deUvery  of  the  deed.  Thotoughgood's  Oase,  9  Ooka^ 
186a. 

«i  See  ante,  p.  80. 

«*  2  BL  Oomm.  816;  Pierson  v.  Armstrong,  1  Iowa,  282,  292L 
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Orcmit. 

**Grant'*  wa43  the  name  of  the  conyejanceB  which  were  proper 
for  the  transfer  of  incorx>oreal  interests  in  land,^'  which  were  said 
**to  lie  in  grant,"  and  not  "in  livery,"  the  latter  being  the  term  used 
to  designate  conyejances  of  corx>oreal  interests  by  feoffment  The 
term  '^grant"  is  now  used  to  designate  all  kinds  of  conveyances/^ 
A  grant  did  not  have  any  tortious  operation. 

Lease. 

A  lease  is  the  instrument  used  to  create  estates  less  than  free- 
bold,  and  usually  contains  a  reservation  of  rent.  At  common 
law,  however,  the  term  was  applied  to  conveyances  of  particular 
estates  as  for  life  as  well  as  estates  in  fee  simple  in  which  a  rent 
was  reserved.**  By  the  early  common  law  no  writing  was  necessary 
for  a  lease,  though  an  entry  was.**  Now,  however,  by  the  statute 
of  frauds,  there  must  be  a  writing  when  the  lease  is  for  more  than 
a  short  period,  which  differs  in  the  various  states.*^  Leases  have 
already  been  considered  more  fully  in  treating  of  estates  less  than 
freehold,** 

Exchcmge. 

An  exchange  is  a  "mutual  grant  of  equal  Interests,"  the  transfer 
of  one  estate  being  the  consideration  for  the  transfer  of  the  other. 
Exchange  applies  to  transfers  of  estates  in  exi>ectancy  as  well  as  of 
those  in  possession.**  But  estates  which  are  exchanged  must  be 
of  the  same  kind,  as  a  fee  simple  for  a  fee  simple,  and  not  a  fee 
simple  for  a  life  estate.  The  estates,  however,  need  not  be  of  the 
same  value.**  To  make  an  exchange  effectual,  there  must  be  an 
entry,  though  no  livery  of  seisin  is  necessary.  If  the  estates  are 
not  in  possession,  a  deed  is  required,  and  in  the  deed  the  word 

«•  2  Bl.  Ck>mm.  817;  Huff  v.  McGaulej,  63  Pa.  St  206;  Drake  v.  WeU%  U 
Alien  (Mass.)  141.    As  to  a  reversion,  see  Doe  v.  dole,  7  Bam.  &  0.  248. 
««  Ross  V.  Adams,  28  N.  J.  Law,  160;  Peck  v.  Walton*  26  y t.  SCL 
«»2  Bl.  Gomin.  317. 
««  Williams  V.  Downing,  18  Pa.  St  60. 
«T  1  stlnL  Am.  St  Law,  I  4143. 
M  Ante,  p.  12& 

«•  2  BL  Comm.  823.    And  see  Long  v.  Fuller,  21  Wis.  128. 
M  WUcox  V.  Randall,  7  Barb.  (N.  Y.)  638. 
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''eBcambinm^'  had  to  be  used  at  common  law,  and  no  equivalent  ex- 
pression was  BuiBcient'^ 

Partition  has  already  been  treated  of  as  the  method  of  dividing 
joint  estates  so  that  the  owners  would  hold  in  severalty,*^^  and 
needs  no  further  consideration  here. 

Sdea8e. 

We  now  come  to  the  secondary  conveyances,  the  first  of  which 
is  release.  A  release  technically  is  the  conveyance  of  a  future 
estate  to  one  having  an  estate  in  possession,  though,  if  the  grantee 
has  a  constructive  possession,  it  is  sufficient.  For  a  release  no  liv- 
ery of  seisin  is  necessary,  but  the  future  estate  must  be  an  imme- 
diate one;  that  is,  with  no  intervening  estate  between  the  one  in 
possession  and  the  estate  which  is  released.*'  A  release  is  like 
our  modern  quitclaim  deed,  except  that  in  the  quitclaim  possession 
in  the  grantee  is  not  necessary.'^  And,  further,  in  the  release, 
privity  of  estate  between  the  parties  was  required.'*  The  usual 
words  in  the  release  are  ^demise,  release,  and  forever  quitclaim.'' 

Ganfirmation. 

A  confirmation  is  a  conveyance  used  to  make  good  a  former 
voidable  conveyanca"  It  cannot  be  used  if  the  conveyance  which 
it  is  attempted  to  validate  was  originally  void,'^  though  such  an 
instrument  would  now  by  many  courts  be  made  operative  as  some 
other  form  of  conveyance;  for  instance,  as  a  bargain  and  sale." 
The  operative  words  used  in  a  confirmation  are  ^given,  granted, 
ratified,  approved,  and  confirmed." 

A  surrender  is  the  converse  of  a  releasei — that  is,  It  Is  a  oosh 
veyance  by  one  in  possession  of  a  present  vested  estate  of  his  1b- 

SI  2  BL  Oomm.  823. 
»•  Ante,  p.  S44. 
»s  2  BL  Comin.  824. 

54  Doe  v.  Reed,  6  IlL  117;  Keir  v.  Freeman,  88  lilsa.  28X 
»B  Smith's  Hein  t.  Bank,  21  Ala.  125. 

ss  Adlum  v.  Yard,  1  Rawle  (Pa.)  171,  177;  Ing  v.  Brown,  8  Md.  Ob.  621; 
English  ▼.  Young,  10  B.  Men.  (Ky.)  141. 
iT  Bi-anbam  v.  Mayor,  etc.,  24  Cal.  585;  Barr  ▼.  SchroedeTp  82  Cat  e00« 
58  Fauntleroy'B  Heirs  v.  Dunn,  3  B.  Mon.  (Ky.)  694. 
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terest  to  one  entitled  to  the  next  estate  in  the  remainder  or  rever- 
fiion,**  afl  in  a  release,  privity  of  estate  between  the  parties  is  nec- 
essary, and  the  surrender  can  be  only  to  one  who  holds  the  next 
immediate  estate.*®  No  deed,  however,  is  necessary  to  the  validity 
of  a  surrender.**  The  technical  words  used  for  a  conveyance  operat- 
ing as  a  surrender  are  '^surrendered,  granted,  and  yielded  up." 
Quitclaim  deeds  are  now  used  in  place  of  surrenders. 

Assigrmieini. 

An  assignment  is,  as  we  already  know,  the  term  applied  to  a 
conveyance  of  a  leasehold  which  is  already  in  existence.*'  Bo, 
too,  there  may  be  an  assignment  of  a  mortgage.*' 

A  defeasance  has  been  treated  of  in  connection  with  mortgageft» 
it  being  a  condition,  either  in  the  mortgage  or  in  the  separate  in 
fitrument,  which  makes  the  mortgage  void  on  the  performance 
of  the  eonditicm.*^ 

SAMX—OONVBYAVCBS  TJKDEB  THB  STATUTE  OF  USES. 

S66.  The  convesrances  operating  under  the  statute  of  ueee 
are 

(a)  Ck>venant  to  stand  seised  (p.  410). 

(b)  Bargain  and  sale  (p.  410). 

(c)  Iiease  and  release  (p.  411). 

it  Marttn  v.  Steams,  62  Iowa,  846,  8  N.  W.  92;  Scotfs  Bz*r  ▼.  Scott,  18 
Oxat.  (Va.)  ISOl 

•0  2  BL  Conun.  826. 

91  Milling  V.  Becker,  06  Pa.  St  182;  WUtlej  t.  Gough,  Dyar,  140b;  Thomaa 
▼.  Cook,  2  BariL  A  Aid.  119;  Nickells  ▼.  Atherstone,  10  Q.  B.  044.  Cf.  Dodd 
T.  AaJom,  6  Mod.  A  O.  672;  Pheii6  y.  PoppleweU,  12  C.  B.  (N.  S.)  834.  But 
aee  Aner  v.  Penn,  90  Pa.  St.  870;  Magennia  v.  MacOnllogli,  Gilb.  Gh.  235; 
Boe  ▼.  Aichbiahop  of  York,  6  East,  86.  And  see  Hamerton  ▼.  Stead,  8  Barn. 
A  G.  478.  A  anmnder  may  be  implied  by  the  acceptance  of  another  lease, 
lye  y.  Sams,  Cro.  Eliz.  521;  Lyon  y.  Reed,  18  Mees.  A  W.  285;  but  not  if 
the  second  leaae  Is  yoid,  Dayison  y.  Stanley,  4  Burrows,  2210;  Doe  y.  Gourte- 
nay,  11 Q.  B.  702;  Doe  y.  Poole,  11  Q.  B.  713.  And  see  Schieffelin  y.  Garpenter, 
15  Wend.  (N.  Y.)  400;  Coe  y.  Hobby,  72  N.  Y.  141. 

M  See  ante,  p.  147. 

•t  See  ante,  p.  205.    And  see  Gowles  y.  Rlcketts,  1  Iowa,  582. 

««  Bee  ante,  p.  183,  and  2  Bl.  Gomm.  827. 
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In  treating  of  equitable  estates  it  was  seen  that  the  statute 
of  uses  made  it  possible  to  convey  lands  by  instruments  which 
would  have  no  effect  at  common  law.*^  Three  conveyances  op^ 
ating  under  this  statute  came  into  general  use.  They  were  cove- 
nants to  stand  seised,  bargain  and  sale,  and  lease  and  release. 
These  conveyances  are  used  to  create  legal  estates.  The  convey- 
ance itself  transfers  an  equitable  estate, — ^that  is,  a  use, — and  the 
statute  executes  the  legal  estate  in  the  cestui  que  use,  by  trans- 
ferring the  seisin  to  him.** 

Covenmd  to  Stcmd  Seised. 

A  covenant  to  stand  seised  is  a  conveyance  operating  und^  the 
statute  of  uses,  in  which  the  consideration  is  either  blood  or  mar- 
riage; that  is,  only  a  good  consideration  is  required.*^  In  Massa- 
chusetts no  consideration  whatever  is  required  for  the  validity 
of  a  covenant  to  stand  seised.*'  This  form  of  conveyance  is  prac- 
tically obsolete  in  the  United  States,  though  the  courts,  in  order 
to  give  effect  to  the  intention  of  the  parties,  will  sometimes  construe 
a  conveyance  to  be  a  covenant  to  stand  seised.**  Prom  the  nature 
of  the  consideration  it  could  be  used  only  to  convey  land  to  a 
husband  or  wife,  children,  or  other  kinsmen. 

Ba/rgavn  a/nd  Sale, 

The  conveyance  called  a  bargain  and  sale  was  the  same  as  a 
covenant  to  stand  seised,  except  that  a  valuable  consideration  was 
required  for  its  validity.^*  Many  of  the  cases  hold  that  a  recital 
in  the  deed  of  the  consideration  is  sufficient  evidence  of  its  having 
been  received,  and  the  requirement  for  a  valuable  consideration  has 
become  a  mere  form.^^    The  operation  of  a  deed  of  bargain  and 

•vAnte^  p.  254. 

«•  2  BL  Comm.  827;  Chenery  v.  Stevens,  97  Mass.  77. 

•T  Jackson  v.  Sebring,  16  Johns.  (N.  Y.)  616;  Jackson  v.  Ddancey*  4  Ck>w. 
(N.  Y.)  427;  BeU  v.  Scammon,  15  N.  H.  S81. 

*s  Trafton  v.  Hawes,  102  Mass.  588. 

«»  Eckman  v.  Eckman,  68  Pa.  St  460;  Fisher  v.  StricUer,  10  Pa.  St  MS; 
Jackson  v.  McKenny»  8  Wend.  (N.  Y.)  288;  Jackson  v.  Swart,  20  Johns.  (N. 
Y.)  85;  Wallis  v.  WaUIs,  4  Mass.  185. 

TO  Wood  V.  Ghapin,  18  N.  Y.  509;  Jackson  v.  Alexander,  8  Johns.  (N.  Y.)  484; 
Wood  V.  Beach,  7  Vt  522;  Busey  v.  Reese,  88  Md.  264. 

Ti  Fetrow  v.  Merri  wether,  53  lU.  278;   Jackson  v.  Fish,  10  Johns.  (N.  Y.) 
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sale  is  as  follows:  The  conveyance  which  is  in  the  form  of  a  con- 
tract to  sell  raises  a  use  in  the  feoffee  which  the  statute  of  uses 
executes,  and  thereby  conveys  the  legal  estate  to  the  bargainee.'* 
In  order  to  give  notoriety  to  conveyances  by  bargain  and  sale, 
which  became  the  usual  form  for  transfer  of  lands,  the  statute  of 
enrollments  provides  that  such  deeds  must  be  enrolled  within  six 
months  after  their  execution,  or  be  of  no  validity.''* 

Lease  <md  Sdease. 

To  evade  the  requirements  of  the  statute  of  enrollments  the 
exx)edient  called  a  lease  and  a  release  was  devised,  and  soon  became 
the  most  usual  form  for  a  conveyance  for  lands.  Its  oi>eration  was 
as  follows.  A  lease,  usually  for  one  year,  was  given  to  the  intended 
grantee.  This  was  not  required  to  be  enrolled,  because  the  statute 
did  not  make  any  provision  for  chattel  interests.  By  a  release  dated 
the  next  day  after  the  lease  the  reversion  of  the  estate  was  conveyed 
to  the  lessee,  who  in  this  way  acquired  the  full  interest  in  the  land 
without  the  use  of  any  conveyance  which  had  to  be  enrolled.'^ 

SAME— MODERN  STATUTOBY  OOlT^EYANCEa 

267.  Statutes  in  many  states  provide  short  forms  of  con- 
veyances, 'whleli  are  either 

(a)  Warranty  deeds^  or 

(b)  Qnitdaim  deeds. 

In  a  number  of  states  short  forms  have  been  prescribed  by  the 
statutes,  which  are  declared  sufficient  to  convey  various  estates  in 
land.**  Except  where  superseded  by  these  statutory  oonveyanoes,  con- 
veyances operating  under  the  statute  of  uses  may  still  be  employed. 
The  common-law  conveyances  are,  however,  still  sufficient  to  transfer 
lands,  though  their  use  is  unusual,**  with  the  exception  that  feofl- 

496;  Jackson  t.  DiUon's  Lessee,  2  Overt.  (Tenn.)  261«  But  see  Perry  y.  Price, 
1  Mo.  563. 

Ta  Gbenery  y.  Stevens,  97  Mass.  77. 

T»  27  Hen.  Vni.  c.  16. 

T4  2  K.  Comm.  839;  Lewis'  Lessee  v.  Beall,  4  Rar.  &  McH.  (Md.)  488. 

Tsl  Stim.  Am.  St  Law,  art  148. 

TtFnnk  v.  Creswell,  5  Iowa,  68;  Brewer  y.  Hardy,  22  Pick.  (Mass.)  876; 
Rogers  v.  Fire  Co.,  9  Wend.  (N.  Y.)  611. 
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ments  haye  been  abolished  in  some  states.^^  Where  statutory  forms 
have  been  proyided,  their  exclasive  use  is  not  required.  Many  of 
the  deeds  now  in  use  have  a  dual  character  from  the  operative 
words  used,  which  frequently  are  ^gire,  grant,  bargain,  and  sell." 
When  such  words  are  used,  courts  will  construe  them  in  the  way 
most  fitted  to  give  effect  to  the  intention  of  the  parties,^'  but  th^ 
will  be  held  to  convey  legal,  rather  than  equitable,  estates,  wh^i 
such  construction  is  possible^* 

Wa/rrcmty  aa%d  Quitcladm  J)eediu 

Our  most  usual  form  of  modem  conveyance  is  called  a  warranty 
deed.  Its  distinguishing  characteristic  is  that  it  contains,  besides 
the  words  of  conveyance,  covenants  of  warranty,  the  meaning  and 
effect  of  which  will  be  explained  subsequently.'®  Quitclaim  deeds 
differ  from  warranty  deeds  in  that  they  contain  no  such  covenants, 
and  are  much  like  a  common-law  release,  except,  as  has  already 
been  stated,  they  need  not  be  to  one  in  possession.'^  A  quitclaim 
deed  transfers  only  the  title  which  the  grantor  has,"  and  does  no^ 
prevent  the  grantor  from  setting  up  a  future  acquired  title.'* 

SAME— BBaiSTBBED  TITUSa 

268.  Illinois  has  provided  by  statute  an  optional  system 
of  title  registration,  the  principal  features  of  'virhidh 
are: 

(a)  Oertiflcates  of  title  are  issued  to  the  owner  of  each 

estate  in  registered  land  for  his  interest  (p.  418). 

(b)  Transfers  of  title  can  be  made  only  on  the  public 

register  (p.  418). 

TT 1  Stim.  Am.  St  Law,  1 147a 

Tt  Russen  T.  Coffin,  8  Pick.  (Mass.)  148;  Trafton  ▼.  Hawes,  102  liaas.  G88. 

f  Sptagoe  ▼.  Woods,  4  Watts  &  &  (Pa.)  194. 

to  Post,  p.  44A. 

•1  Kyle  ▼.  Kavanagh,  103  Mass.  356;  Rowe  ▼.  Beckett,  80  Ind.  154. 

•s  Gage  v.  Sanborn  (Mich.)  64  N.  W.  82;  Mclnemey  T.  Beck,  10  Wash.  61fi, 
89  Pac.  180. 

••  Frost  y.  Society,  56  Mich.  62,  22  N.  W.  189;  Olty  and  0>ant7  of  8sn 
Francisco  t.  Lawton,  18  Cal.  465.  But  see  Welch  y.  Dutton,  79  IlL  466;  Oreen 
Bay  &  M.  Canal  Ck>.  y.  Hewitt,  55  Wis.  96,  12  N.  W.  882. 
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(c)  Acquisition  of  title  by  adverse  possession  is  abol- 

ished as  to  registered  land  (p.  414). 

(d)  An  indemnity  ftind  is  provided  to  reimburse   any 

persons  'who  may  be  injured  by  the  operation  of 
the  act  (p.  414). 

By  an  act  approved  June  13,  1895/^  the  legislature  of  Illinois 
Inaugurated  a  system  of  registration  of  titles  following  in  its  main 
lines  the  German  Grundbuch  and  the  Australian  system  of  registry 
of  titles,  or  the  so-called  Torrens  title  system.*  The  act  does  not 
become  operative  in  any  county  until  adopted  by  the  voters  of  the 
county.**  After  the  act  has  been  adopted  by  a  county,  the  regis- 
tration of  the  title  of  any  owner  is  optional  with  him.** 

Certificates  of  TiHe. 

%\Tien  a  tract  of  land  is  registered,  a  certificate  of  title  is  made 
out  and  kept  in  the  office  of  the  registrar,  and  a  duplicate  given  the 
owner.  Each  estate  in  the  land  is  represented  by  a  separate  cer- 
tificate, on  which  are  indorsed  ^the  particulars  of  all  estates,  mort- 
gages, incumbrances,  liens,  and  charges  to  which  the  owner's  title 
is  subject **  *'  Joint  owners  may  each  take  separate  certificates  for 
their  individual  interests,  or  may  have  all  the  interests  embraced 
in  a  single  certificate.** 

Same — MortgageB^  Lea^ses^  and  Other  Charges. 

Mortgages  and  other  incumbrances,  contracts  to  sell,  and  leases , 
for  not  more  than  10  years,  are  not  represented  by  separate  certifi- 
cates, but  the  instrument  creating  the  mortgage,  etc.,  is  filed  in  the 
registrar's  office,  and  a  duplicate  retained  by  the  mortgagee  or  les- 
see, a  '^memorial"  of  the  incumbrance  being  entered  on  the  certifi- 
cate.** 

Tra/nafers  of  Registered  Lamd. 

After  land  has  been  registered,  any  of  the  ordinary  forms  of  con- 
veyance purporting  to  transfer  the  title  operate  only  as  contracts 
to  conv^,  and  as  authority  to  the  registrar  to  transfer  the  title.** 
The  transfer  itself  is  effected  by  the  surrender  of  the  duplicate 

*  Since  the  text  was  written  a  similar  act  has  been  passed  In  Ohio.   8i 
Wkly.  Liiw  Bui.  Api^eud. 
t4  Laws  IlL  1895,  p.  107.  ••  Laws  IlL  1885,  |  22. 

SB  Laws  111.  1895,  S  94.  t»  Laws  lU.  1895,  §§  4&-6Bw 

•«  Laws  III.  1895,  |  7.  m  Laws  IlL  1895»  |  46. 

•T  j^ws  ni.  1895,  I  2a 
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certificate  of  title  and  the  inraing  of  a  new  certMcate  to  the  trans- 
feree.** If  only  part  of  the  owner's  interest  is  transfer*^  another 
certificate  is  Ibaued  to  him  for  the  interest  remaining  in  hka.** 
Transfers  by  descent,  devise,  or  by  judicial  process  are  made  by  the 
registrar  in  accordance  with  the  orders  and  decrees  of  the  oonrt*' 

No  Tide  ly  Adoerae  Possession. 

Section  30  of  the  act  provides:  ^ After  land  has  been  registered, 
no  title  thereto,  adverse  or  in  derogation  to  the  title  of  the  regis- 
tered owner,  snail  be  acquired  by  any  length  of  possession  merely .'^ 

Indemmty  FvmL 

When  land  is  first  registered,  one-tenth  of  one  per  cent,  of  its 
value  must  be  paid  to  the  registrar,  to  provide  an  indemnity  fund, 
out  of  which  the  county  is  to  reimburse  any  person  sustaining 
^'damage  through  any  omission,  mistake,  or  misfeasance  of  the 
registrar/'  •* 

SAME^BEQUISITES  OF  DEBDS. 

269.  For  a  valid  deed  or  other  oonveyanoe  of  land  the 
following  are  requisites: 

(a)  Property  to  be  conveyed  (p.  416), 

(b)  Words  of  conveyance  (p.  416). 

(0)  A  description  of  the  property  (p.  419). 

(d)  A  writing,  executed  by  signing,  and  in  some  states 

by  sealing  (p.  426). 

(e)  Delivery  and  acceptance  (p.  433). 

(f)  Acknowledgment,  in  some  states  (p.  486). 

(g)  Witnesses,  in  some  states  (p.  489). 
(h)  Registry,  in  some  states  (p.  439). 

260.  Acknowledgment,  witnesses,  and  registry  are  not,  In 
some  states,  essential  to  the  validity  of  a  deed,  but 
are  necessary  to  give  priority. 

By  the  early  common  law,  feoffments  were  sufficient  to  oonyey 
title  by  the  mere  transfer  of  possession,  but  now  a  writing  is 
required  by  the  statute  of  frauds  for  the  transfer  of  any  estate, 

oi  Laws  lU.  1895.  %  S9.  •*  Laws  IlL  1895,  %%  59-«2. 

OS  Laws  111.  1895,  i  4a  •«  Laws  111.  1896,  H  90-08. 
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except,  as  already  seen,**  tenancies  for  short  terms.  Conveyances 
in  writing  are  called  deeds.  The  definition  of  a  deed  in  real  prop- 
erty law  is,  '^a  sealed  writing  conveying  real  estate."  But  in  those 
states  where  seals  have  been  abolished,  written  instruments  which 
conyey  real  estate  are  still  termed  deeds.  And  hereafter  the  term 
deed  must  be  taken  to  mean,  unless  otherwise  specified,  a  written 
instrument  conyeying  the  title  to  lands  with  or  without  a  seed, 
according  to  the  local  laws.  Deeds,  however,  are  to  be  distin- 
guished from  mere  agreements  to  convey  lands,  which  belong  to 
the  law  of  contracts.**  Instruments  of  conveyance,  such  as  mort- 
gages and  leases,  are  properly  included  under  the  term  '^deed.'' 

261.  PROPERTY  TO  BE  CONVEYED— For  a  valid  deed 
there  miuit  be  some  real  property  to  be  conveyed. 

In  order  that  a  deed  may  operate,  there  must  be  something  to  be 
conveyed.  What  can  be  conveyed  by  deed  will  be  seen  by  referring 
to  the  discussion  of  what  is  real  prox)erty,  given  in  our  first  chap- 
ter; and  the  converse  is  also  true, — ^that  anything  which  is  real 
property  can  only  be  conveyed  by  deed.''  On  the  other  hand,  at 
common  law  it  was  held  that  a  mere  possibility  of  having  an  estate 
la  land  at  a  future  time  could  not  be  conveyed,**  but  this  rule  has 
been  somewhat  relaxed.  For  instance,  an  heir  has  been  permitted 
to  make  a  deed  of  lands  which  he  expected  to  inherit,  and  when  the 
title  came  to  him  by  descent  his  grantee  was  given  the  benefit  there- 
of.**    But  the  contrary  has  also  been  held.^** 

••  Ante,  p.  132. 

••  See  Clark,  Ck>Dt  106. 

•TA  deed  is  necessary  for  the  conveyance  of  an  Incorporeal  hereditament 
Duke  of  Somerset  v.  FogweU,  5  Bam.  &  G.  875;  Bird  v.  Higglnson,  2  AdoL 
ft  B.  096;  Tottel  y.  Howell,  Noy,  54.  And  see  ante,  p.  861.  A  parol  license 
to  a  tenant  from  year  to  year  to  quit  in  the  middle  of  a  quarter  is  bad. 
MoUett  V.  Brayne,  2  Gamp.  103.  A  written  Instrument  is,  of  course,  neces- 
sary for  the  conveyance  of  a  freehold  Interest  in  lands.  Jackson  y.  Wood,  12 
Johns.  (N.  Y.)  78.  But  see  Neale  y.  Neale,  0  Wall.  1;  Syler  v.  Eckhart,  1  Bin. 
(Pa.)  378. 

••  Dart  Y.  Dart,  7  Conn.  255. 

••Trun  Y.  Eastman,  8  Mete.  (Mass.)  121;  StoYer  y.  Eydeshlmer,  46  Barb. 
(N.  Y.)  84. 

100  Davis  Y.  Hayden,  9  liaas.  510.    The  conyeyance  of  an  expectancy  can- 
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262.  WOBDS  OF  CONVEYAITCE— A  valid  deed  must  con- 
tain sufficient  words  of  conveyance  to  transfer  an 
estate  in  the  land  from  the  grantor  to  the  grantee. 
This  will  be  treated  under  the  following  heads: 

(a)  Names  of  parties  (p.  416). 

(b)  Granting  clause  (p.  417). 

(c)  Exceptions  (p.  417). 

(d)  Reservations  (p.  418). 

(e)  Habendum  (p.  418). 

Names  of  PaHies. 

Th^  name  of  the  grantor  shonid  be  stated  in  the  deed,  though 
some  cases  hold  that  the  mere  signing  of  the  grantor^s  name  is  snf- 
fleient.^®^  If  the  grantor's  name  is  mentioned  in  the  deed,  his  sign- 
ing the  deed  by  a  wrong  name  will  not  invalidate  it^*^*  The  grantee 
in  a  deed  mnst  be  made  certain,  and  therefore  it  is  generally  neces- 
sary to  name  him,  thongh  a  description  of  the  person  will  be  suf- 
ficient if  it  clearly  designates  who  is  to  take;  as,  for  instance,  where 
the  grantee  is  named  by  his  ofBce.^^*  A  deed  of  land  to  a  'Neigh- 
borhood'' is  not  sufficiently  certain.^**  The  grantee  may,  however, 
be  designated  by  an  assumed  name,  though  a  deed  to  a  flctitious 

not  be  given  effect  rs  an  executory  contract  to  convey  unless  there  Is  a  guffl- 
cient  consideration.  Bayler  v.  Com.,  40  Pa.  St  87.  And  ct  Gardner  v.  Pace 
(Ky.)  11  S.  W.  779. 

101  Burge  v.  Smith,  27  N.  H.  832;  Elliott  v.  Sleeper,  2  N.  H.  529;  Gatlln 
V.  Ware,  9  Mass.  218;  Lord  Say  &  SeaFs  Case,  10  Mod.  40.  And  see  Mardes 
V.  Meyers,  8  Tex.  Civ.  App.  642,  28  S.  W.  603.  A  deed  signed,  **A.  B.,  Exec- 
utor," shows  sufficiently  that  it  Is  made  in  a  representative  capacity.  Babcock 
V.  Collins,  60  Minn.  78,  61  N.  W.  1020.  But  see  Agricultural  Bank  of  Missis- 
sippi V.  Rice,  4  How.  225;  Peabody  v.  Hewett,  52  Me.  88;  Harrison  v. 
Simons,  55  Ala.  510;  Adams  v.  Medsker,  25  W.  Va.  127.  When  a  husband 
conveys  his  life  estate  In  his  wife's  lands,  the  fee  will  not  pass  by  the  wtfs 
signing  the  deed.    Flagg  v.  Bean,  25  N.  H.  49,  62,  68. 

io2Mlddleton  v.  Findla,  25  CaL  7a  But  cf.  Boothroyd  v.  Bugles,  2S 
Mich.  19. 

10*  Lawrence  v.  Fletcher,  8  Mete.  (Mass.)  158.  And  see  American  Bmlgnnt 
Co.  V.  Clark,  62  Iowa,  182,  17  N.  W.  483. 

104  Thomas  v.  Inhabitants  of  Marshfield,  10  Pick.  (Mass.)  864.  A  deed  to 
"A.  B.  Deceased  Estate"  is  void  for  want  of  a  gnuitee.  Mclnemey  t.  Beck, 
10  Wash.  515,  89  Pac.  18a 
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person  will  not  be  good^**  A  mistake  in  the  name  of  a  corpora- 
tion which  is  to  take  as  grantee  will  not  make  the  conyeyance  Toid 
if  the  intended  grantee  can  be  ascertained.^*^*  And  where  the 
grantee  is  uncertain,  evidence  is  admissible  to  show  which  of  several 
persons  was  intended  to  take,^*^  and  parties  to  the  deed  are  suf- 
ficiently designated  by  their  first  and  last  names  without  the  use 
of  a  middle  name;  *••  and  so  the  addition  of  the  word  "junior''  and 
"senior"  are  not  necessary.^®*  It  is  usual  to  make  some  "addition" 
to  the  names  of  the  parties  in  the  deed,  as  by  giving  the  residence. 
And  in  the  case  of  a  married  woman  the  name  of  h^  husband  is 
frequently  added. 

OramJting  Cla^use, 

In  order  that  any  deed  may  be  oi)eratlve,  it  must  contain  words 
of  conveyance  sufficient  to  transfer  an  estate  from  the  grantor  to 
the  grantee.^^*  The  technical  words  which  are  used  in  connection 
with  the  various  forms  of  conveyances  have  already  been  men- 
tioned/^^ and  these  words,  or  some  equivalent  of  them,  must  be 
used.  Therefore  a  deed  which  contains  no  other  words  of  convey- 
ance than  "sign  over"  will  not  i>ass  a  title.*** 

Exceptions. 

An  exception  is  something  reserved  from  the  operation  of  the 
deed;  that  is,  it  is  something  which  would  otherwise  pass  by  the 
description  of  the  lands  to  be  conveyed.***     For  a  valid  exception, 

io»  Thomas  v.  Wyatt,  81  Mo.  188. 

loe  AshYme  Division  No.  16  v.  Aston,  02  N.  G.  578. 

107  Webb  v.  Den,  17  How.  579;  Aultman  &  Taylor  ManuTg  Co.  v.  Ricbard- 
Bon,  7  Neb.  1. 

lot  Games  v.  Stiles,  14  Pet.  822;  Dunn  v.  Games,  1  McLean,  821,  Fed.  Gas. 
Nol  4,176;  Erskine  v.  Davis,  26  HI.  261;  Franklin  v.  Talmadge,  6  Johns. 
<N.  Y.)  84.  A  middle  initial  may  be  important  when  used.  See  Ambs  v.  Rail- 
way Co.,  44  Minn.  266,  46  N.  W.  321. 

109  Kincaid  v.  Howe,  10  Mass.  203;   Cobb  v.  Lucas,  15  Pick.  (Mass.)  7. 

120  Hummelman  v.  Momits,  87  Ind.  178;  Webb  y.  Mnllins,  78  Ala.  111« 

111  Ante,  pp.  86,  47,  56. 

lis  McKlnney  v.  Settles,  81  Mo.  541. 

11 »  Craig  V.  Wells,  11  N.  Y.  815;  Thompson  v.  Gregory,  4  Johns.  (N.  Y.)  81; 
Whitaker  v.  Brown,  46  Pa.  St  197;  Ashcroft  v.  Railroad  Co.,  126  Mass.  197; 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  290;  Wiley  v.  Slidoros, 
41  Iowa,  224;  Sloan  v.  Furniture  Co.,  29  Ohio  St  66& 
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the  thing  excepted  must  be  described  with  as  much  porticularitj 
as  is  required  in  the  description  of  the  land  conveyed.^^^  All  rights 
in  the  land  excepted  from  the  operation  of  the  deed  remain  in  the 
grantor  as  they  were  before  the  conveyance.*** 

ReservaUoTuu 

A  reservation  is  a  right  created  out  of  the  land  granted,  such  as 
the  reservation  of  a  rent.  The  word  '^reservation/'  however,  need 
not  be  used  if  the  intention  is  otherwise  clear.***  An  exception,  so 
called,  in  the  deed,  will  be  construed  to  be  a  reservation  if  such  was 
the  intention  of  the  parties;  and  a  reservation  will  be  held  an  ex- 
ception if  that  was  the  purpose.**^  A  reservation  can  be  made  only 
in  favor  of  the  grantor;  not  for  a  stranger.***  In  creating  a  res- 
ervation the  same  words  of  limitation  are  necessary  as  in  the  crea- 
tion of  an  estate.***  Reservations  are  used  generally  for  the  cre- 
ation of  rents,***  but  may  be  for  other  purposes,  such  as  an  ease- 
ment reserved  to  the  grantor  out  of  the  land  granted.*'^  A  reservsr 
tion  is  the  same  as  a  reddendum. 

Habendum, 

The  habendum  of  a  deed  is  merely  formal,  and  is  that  part  of  the 
conveyance  which  conmiences  with  the  words  *^  have  and  to  hold." 

ii«  Thompflon  v.  Gregory,  4  Johns.  (N.  Y.)  81;  Thayer  t.  Torrey,  S7  N.  J. 
Law,  889.  But  see  Wells  v.  Dillard,  88  Ga.  682,  20  S.  B.  268.  No  words  of 
limitation  are  necessary.  Winthrop  t.  FairtMinks,  41  Me.  807.  Of.  Achom  t. 
Jackson,  86  Me.  215,  29  AU.  989. 

11  •  Munn  y.  Worrall,  53  N.  Y.  44;  Whl taker  v.  Brown,  46  Pa.  St  197. 

ii«  Hombeck  v.  Westbrook,  9  Johns.  (N.  Y.)  78;  Rich  v.  Zelladorff,  22  Wis. 
544;  Barnes  v.  Burl,  88  Oonn.  541. 

iiT  Winthrop  t.  Fairbanks,  41  Me.  807. 

iii  Illinois  Cent  R.  O).  v.  Indiana  &  L  O.  R.  Co.,  85  111.  211;  Hombedk  t. 
Westbrook,  9  Johns.  (N.  Y.)  74.  But  see  West  Point  Iron  Co.  v.  Raymert,  40 
N.  Y.  703.  A  reservation  to  the  grantor  and  a  stranger  to  the  deed  tor  the 
liyes  of  both  has  been  upheld.     Martin  v.  Cook,  102  Mich.  267,  60  N.  W.  679. 

11*  Ashcroft  T.  Railroad  Co.,  126  Mass.  198.  But  see  Dennis  v.  Wilson,  107 
Mass.  591. 

ISO  See  ante,  p.  876. 

isi  Pettee  t.  Hawes,  18  Pick  (Mass.)  828;  Hurd  v.  Curtis,  7  Mete  (Mass.) 
9i;  Choate  v.  Bumham,  7  Pick.  (Mass.)  274;  Bates  t.  Swiger  (W.  Va.)  21  a 
m.  874;  Lacy  v.  Comstock,  55  Kan.  86,  89  Pac.  1024.  When  a  right  of  way 
Sh  reflerved.  the  fee  in  the  whole  land  passes  subject  to  the  easement 
Mof&tt  y.  Lytle,  166  Pa.  St  178,  80  AtL  922. 
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The  object  of  the  habendum  is  to  designate  what  estate  is  to  pass, 
and  contains  the  words  of  limitation.^'*  If  the  habendum  is  repug- 
nant to  the  granting  clause,  the  habendum  is  void.^'*  Nor  can  the 
habendum  be  made  to  include  lands  which  are  not  in  the  descrip- 
tion.^'* The  habendum  usually  repeats  the  names  of  the  grantees, 
and  one  may  be  named  in  the  habendum  who  is  not  in  the  granting 
clause;  for  instance,  a  remainder-man.^'*  The  habendum  may  en- 
large the  estate  giyen  in  the  granting  clause,*'*  or  restrict  it*" 
The  habendum  will  not  be  permitted  to  change  the  nature  of  the 
ownership,  as  by  making  owners  in  severalty  joint  owners.*'*  The 
uses  and  trusts  accompanying  an  estate  are  usually  limited  in  the 
habendum. 

263.  DESCBIPnON  OF  THE  FROFEBTY— A  vaUd  deed 
zanst  contain  a  sufficient  description  of  the  prop- 
erty to  be  conveyed  to  identify  it.  This  may  be  by 
reference  to 

(a)  Flats  and  maps  (p.  421). 

(b)  Monuments  (p.  422). 

(c)  Courses  and  distances  (p.  424). 

(d)  Quantity  (p.  425). 

284.  All  things  which  are  appurtenant  to  the  property 
described  pass  with  it  (p.  426). 

iss  Wager  t.  Wager,  1  Serg.  &  B.  (Pa.)  874;  MitcheU  ▼.  Wflaon,  8  Oranch, 
a  0.  242,  Fed.  Caa.  No.  9,672. 

ist  Major  v.  Bukley,  51  Mo.  227;  Ratcliffe  y.  Marra,  87  Ky.  26,  7  S.  W.  895, 
and  8  S.  W.  876;  Flagg  v.  Eames,  40  Vt  16;  Bndd  v.  Brooke,  8  Gill  (Md.)  198. 

is«  Manning  v.  Smith,  6  Conn.  289. 

!>•  Biggin  T.  Love,  72  111.  558;  Tyler  y.  Moore,  42  Pa.  St  874;  Irwin's  Heirs 
Y.  Longworth,  20  Ohio,  581. 

!>•  Moea  y.  Sheldon,  8  Watts  &  a  (Pa.)  160;  Jackson  v.  Ireland.  8  Wend. 
(N.  y.)  99. 

"T  Waiters  t.  Bredin,  70  Pa.  St  237;  Whitby  v.  Duffy,  185  Pa.  St  620,  19 
AtL  1066.  As  where,  by  the  granting  clause,  a  fee  simple  absolute  would  pass, 
the  habendum  may  show  an  intention  to  convey  a  less  estate.  Jamaica  Pond 
Aqueduct  v.  Chandler,  9  Allen  (Mass.)  159,  168;  Biggin  t.  Loye,  72  111.  558; 
Montgomery  v.  Sturdirant  41  Cal.  290. 

iss  Greenwood  v.  Tyler,  Hob.  314.    In  ascertaining  the  intention  of  the 
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The  object  of  the  detcriptioii  in  a  deed  Ib  to  identify  the  land  to 
be  conyeyedy  and  no  conveyance  can  be  operative  without  a  descrip- 
tion which  is  sniBcient  for  snch  purpose  of  identification.^'*  The 
description,  however,  need  not  be  teclmically  accurate,  or  even 
clear.  It  will  be  sufficient  if  a  surveyor  can  locate  the  land  by  the 
description  given,  and  therefore  a  m»«  error  will  be  disregard- 
ed.^'* Where  there  are  material  errors  in  a  description,  which  are 
so  gross  that  the  deed  cannot  take  effect,  the  instrument  may  be  re- 
formed in  equity.^' ^  Latent  ambiguities  in  the  description  may  al- 
ways be  explained  by  parol.^"  Where  such  ambiguities  exist,  or 
the  description  is  conflicting,  the  question  for  the  courts  is  one  of 
construction.  To  give  effect  to  the  deed,  the  situation  of  the  par- 
ties at  the  time  of  its  execution  is  to  be  considered,  and  their  inten- 
tion at  that  time  is  the  test^**  For  the  purpose  of  showing  such 
intentions,  contemporaneous  writings  by  the  parties  may  be  used.^'* 
Where  the  terms  of  the  description  are  clear,  however,  no  question 
of  construction  arises,  and  the  intention  of  the  parties  will  not  be 
allowed  to  control,  though  it  is  shown  to  be  different  from  that  ex- 
pressed in  the  deed.^**  In  construing  a  deed,  grammatical  con- 
struction and  punctuation  are  given  littie  effect,  though  they  may 
be  of  value,  in  connection  with  other  things.^"  All  parts  of  the 
deed  are  to  be  construed  together,  and  that  description  will  be 
adopted  which  will  give  effect  to  the  deed,  rather  than  one  which 

parties^  'the  entire  instrument,  the  habendum  as  well  as  the  premiaes,  is  to  be 
considered.'*    Barnett  v.  Bamett»  104  Cal.  208»  87  Pac  1040. 

ia»  George  v.  Bates,  90  Ya.  830,  20  S.  B.  828;  WUson  y.  Johnson  (Ind.  Sap.) 
88  N.  E.  38;  Campbell  v.  Johnson,  44  Mo.  247;  Wofford  v.  McKinna,  23  Tex. 
44;   Dwyre  v.  Speer,  8  Tex.  Civ.  App.  88,  27  S.  W.  585. 

ISO  Mason  v.  White,  11  Barb.  (N.  Y.)  178;  Bosworth  v.  Sturtevant,  2  CuBh. 
(Mass.)  392;  Hoban  v.  Ca'ble,  102  Mich.  206,  60  N.  W.  466;  Eggleeton  v.  Brad- 
ford, 10  Ohio,  812;  Travellen  Ins.  Co.  v.  Yount,  98  Ind.  454;  Wells  v.  Bed- 
denberg  fTex.  Civ.  App.)  80  S.  W.  702;  Gross  Lumber  Co.  v.  Goody,  91  Gfl. 
519,  21  S.  B.  217;  Denver,  M.  A  A.  Ry.  Co.  v.  Lockwood,  54  Kan.  586|  88  Pac 
794. 

isi  See  Canedy  v.  Marcy,  13  Gray  (Mass.)  878. 

i»  Bybee  v.  Hageman,  66  IlL  519;   Clark  v.  PowMS»  46  in.  288L 

is«  Long  V.  Wagoner,  47  Mo.  178;   Stanley  v.  Green,  12  GaL  148b 

i*«  Putzel  V.  Van  Brunt,  40  N.  Y.  Super.  Ct  SOL 

iS5  Kimball  v.  Semple.  25  Cal.  449. 

ite  Martind.  Cony.  (2d  Ed.)  i  98. 
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would  make  it  void  for  uncertainty.^*^  General  expressions  in  the 
deed  are  controlled  bj  more  specific  ones/'^  and  surplusage  is  to  be 
rejected.^'*  All  presumptions  are  taken  most  strongly  against  the 
grantor,^*^  and  where  the  deed  contains  two  conflicting  descrip- 
tions the  grantee  will,  on  this  principle,  be  permitted  to  elect  under 
which  he  will  hold.*** 

PUUs  and  Maps. 

The  principal  means  employed  to  describe  land  in  conveyances 
are  reference  to  maps  and  plats,  description  by  means  of  monu- 
ments, or  courses  and  distances,  and  description  by  the  amount  of 
land  to  be  conveyed.  Where  land  is  described  by  means  of  refer- 
ence to  a  map  or  a  plat,  the  map  or  plat  referred  to  becomes  a  part 
of  the  deed  for  the  purpose  of  that  conveyance,  and  anything  which 
appears  thereon  may  affect  the  terms  of  the  grant;***  as,  where 
land  is  conveyed  by  means  of  reference  to  a  plat  which  shows  streets 
as  in  existence  at  certain  places,  the  grantor  may  be  estopped  by 
such  fact,  and  the  .grantee  would  have  a  right  to  have  a  street  as 
located  on  the  plat.***  So,  also,  if  the  land  is  described  by  a  mere 
reference  to  another  deed  in  which  the  land  is  conveyed,  the  effect 
is  the  same  as  when  the  reference  is  to  the  map.***  When  maps  or 
deeds  are  referred  to  for  purposes  of  description,  they  may  be  identi- 
fied by  parol  evidence.**'  The  loss  of  the  map  or  deed  would  not 
make  the  conveyance  in  which  they  are  referred  to  void,  but  the 

1ST  Anderson  v.  Baughman,  7  Mich.  69;  City  of  Alton  v.  niinois  Transp. 
Co.,  12  111.  38;   Gano  v.  Aldrldge,  27  Ind.  294. 

188  Hannibal  &  St  J.  R.  Go.  v.  Green,  68  Mo.  169;  Wade  v.  Deray,  50  Oal. 
876. 

i8f  JackBon  v.  Glaiic,  7  Johns.  (N.  Y.)  223;   Kmse  v.  Wilson,  79  lU.  236. 

140  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet  420,  689;  Cocheco 
Manurg  Co.  v.  Whlttler,  10  N.  H.  305. 

141  Armstrong  v.  Mudd,  10  B.  Mon.  (Ky.)  144. 

149  Dolde  T.  YodldEa,  49  Mo.  100;  Masteraon  v.  Munio,  106  GaL  481,  88  Pac. 
1106. 

i4s  See  ante,  p.  859. 

i««Mardi8  Vi  Meyers,  8  Tex.  Civ.  App.  542,  28  S.  W.  698;  Wuestcott  v. 
Seymour,  22  N.  J.  Eq.  66;  Deacons  of  Cong.  Church  in  Auburn  v.  Walker, 
124  Mass.  69.  But  see  Lovejoy  v.  Lovett,  Id.  270.  Land  may  be  described  as 
bounded  by  land  conveyed  in  another  deed.  Prbbett  v.  Jenklnson  (Mich.) 
63  N.  W.  648. 

146  McGullough  V.  Wall,  4  Rich.  (S.  0.)  68;  Penry  v.  Richards,  52  Oal.  496. 
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contents  of  the  lost  InBtmment  could  be  establUhed  t^  other  evi- 
dence.*** 

Monnments  aie  permanent  lanHin^Fira^  established  for  the  pur- 
pose of  indicating  boundaries.**^  Thej  may  be  either  natural  or 
artificiaL**'  Examples  of  natural  monuments  are  trees,  rocks, 
riTerSy  etc  Artificial  monuments  are  anything  which  may  be 
treated  by  the  parties  as  such.  In  describing  lands  by  means  of 
monuments,  the  monuments  themselves  must  be  identified,  and  it  is 
not  sufficient  to  refer  to  them  as  ^a  certain  tree^'  or  ''stake.''*** 
Where  land  is  conveyed  by  descriptions  referring  to  highways  or 
nonnavigable  rivers  for  boundaries,  it  is  taken  that  the  center  of 
the  highway  or  the  river  is  intended.***  When  points  on  the  bank 
of  the  river  or  side  of  the  road  are  named  in  describing  the  land  con- 
veyed, the  cases  are  in  conflict  as  to  whether  the  boundary  is  in  the 
center  or  at  the  side  of  the  highway  or  river.***  An  intention 
may,  in  any  case,  be  expressed  that  the  grantee  shall  not  take  to  the 
center,  as  where  the  land  is  described  as  bounding  on  '^e  side  or 
banks"  of  the  highway  or  river.  In  such  case  the  line  would  not 
be  in  the  center,  but  on  the  edge.***     Where  no  such  intention  is 

!«•  New  Hampshire  Land  Co.  v.  Tilton,  19  Fed.  73. 

i«T  Black,  Law  Diet  "Monuments." 

i4t  The  monuments  may  be  erected  by  the  parties  after  the  conveyance  ii 
executed.  Makepeace  v.  Bancroft,  12  Mass.  400;  Lemed  v.  MorrlU,  2  N.  H. 
197. 

i«*  Drew  V.  Swift,  46  N.  Y.  204;  Bagley  v.  MorriU,  46  Y t.  94. 

1*0  Boston  V.  Richardson,  13  Allen  (Mass.)  146;  Highways  Berrtdfe  t. 
Ward,  10  G.  B.  (N.  a)  400;  Champlin  v.  Pendleton,  13  Conn.  23;  Paul  t. 
Carver,  26  Pa.  St  223;  Fisher  v.  Smith,  9  Gray  (Mass.)  441;  Cox  v.  Freedley, 
33  Pa.  St  124;  Bissell  v.  Railroad  Co.,  23  N.  Y.  61;  White  v.  Godfrey,  97 
Mass.  472;  Dodd  v.  Witt  139  3iass.  63,  29  N.  B.  47S.  But  see  Leigh  v.  Jack, 
5  Exch.  Div.  264;  Sibley  v.  Holden,  10  Pick.  (Mass.)  249;  White's  Bank  of 
Buffalo  V.  Nichols,  64  N.  Y.  65;  Kings  Co.  Fire  Ina  Co.  v.  Stevens,  87  N.  Y. 
287;   In  re  Bobbins,  34  Minn.  99,  24  N.  W.  356. 

Ill  1  Dembitz,  Land  Tit  72.  And  see  Luce  v.  Cariey,  24  Wend.  (N.  Y.)  451; 
Sleeper  v.  Laconia,  60  N.  H.  201;  Arnold  v.  Ehnore,  16  Wis.  509;  Watson 
V.  Peters,  26  Mich.  508.  And,  as  to  artificial  streams,  see  Warner  v.  South- 
worth,  6  Conn.  471;  Agawam  Canal  Co.  v.  Edwards,  36  Conn.  476.  Cf.  Budc 
V.  Squiers,  22  Vt  484. 

isa  Halsey  v.  McCormick,  13  N.  Y.  296;  Child  v.  Stair,  4  HiU  (N.  Y.)  868, 
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expressed,  but  the  usual  case  of  the  boundary  line  being  in  the 
middle  of  the  road  or  stream  exists,  the  grantee  of  the  land  owns 
to  the  boundary  line  in  the  center,  subject  to  the  easement  of  the 
highway  or  stream.*'*  The  cases  are  in  great  confusion  on  the 
question  of  where  the  boundary  line  is  when  the  land  conveyed  is 
bounded  by  a  navigable  river.  Three  different  rules  exist  in  the 
different  states.  In  some  states  the  land  of  the  riparian  proprietor 
is  bounded  by  high-water  mark,***  in  other  states  by  low-water 
mark,***  and  in  still  others  he  owns  to  the  center  of  the  stream.*** 
While  the  body  of  the  Great  Lakes  is  never  subjected  to  riparian 
ownership,  the  ponds  and  smaller  lakes  from  half  a  mile  to  three 
miles  in  width  which  are  found  in  the  Northwest  have  caused  much 
difficulty.  The  same  conflict  exists  as  in  the  case  of  navigable  riv- 
ers.**^ In  any  case,  if  a  natural  body  of  water  has  been  raised  by 
artificial  means^  the  boundary  lines  continue  as  before  the 
change.*** 

reversing  20  Wend.  (N,  Y.)  149;  Murphy  v.  Copeland,  58  Iowa,  409,  10  N.  W. 
786;  Dunlap  y.  Stetson,  4  Mason,  849,  Fed.  Gas.  No.  4,184.  See  LoweU  y. 
Robinson,  16  Me.  357. 

iss  Town  of  Old  Town  y.  Dooley,  81  IlL  255;  Fisher  v.  Rochester,  6  Lans. 
(N.  Y:)  225;  West  Coyington  y.  Freking,  8  Bush  (Ky.)  121.  And  see  ante, 
pp.  361,  86a 

1B4  Barney  y.  Keokuk,  94  U.  S.  824;  McManus  y.  Garmichael,  8  Iowa,  1; 
Wood  y.  Fowler,  26  Kan.  682;  Mayor,  etc,  of  City  of  Mobile  y.  Eslava,  16 
Pet  234. 

IBS  Union  Depot  Street-Railway  &  Transfer  Ck>.  of  StlD water  y.  Brunswick, 
31  Minn.  297, 17  N.  W.  626;  People  y.  Canal  Appraisers,  88  N.  Y.  461;  Monon- 
gahela  Bridge  Co.  y.  Kirtc,  46  Pa.  St  112;  Wood  y.  Appal,  68  Pa.  St  210; 
Lnz  y.  Haggin,  69  Cal.  255,  10  Pae.  674.  And  see  Handly's  Lessee  y.  Anthony, 
5  Wheat.  375;   Booth  y.  Shepherd,  8  Ohio  St.  247. 

i»e  Arnold  y.  Elmore,  16  Wis.  509;  Jones  y.  Pettibone,  2  Wia  808;  FuUer 
y.  Dauphin,  124  lU.  542,  16  N.  E.  917;  Fletcher  y.  Boom  Co.,  51  Mich.  277, 
16  N.  W.  645;  Webber  y.  Boom  Co.,  62  Mich.  626,  80  N.  W.  469;  Morgan  y. 
Readtng,  3  Smedes  &  M.  (Miss.)  366;  Oavit's  Adm'rs  y.  Chambers,  3  Ohio,  496. 

15T 1  Dembitz,  Land  Tit  67;  Jefferls  y.  Land  Co.,  184  U.  S.  178,  10  Sup.  Ot 
518;  Hardin  y.  Jordan,  140  U.  8.  371,  11  Sup.  Ct  808,  888;  Clute  y.  Fisher, 
65  Mich.  48,  81  N.  W.  614;  Lamprey  y.  State,  52  Minn.  181,  58  N.  W.  1189; 
Trustees  of  Schools  y.  Schroll,  120  TIL  509,  12  N.  B.  243;  Cortelyon  y.  Van 
Brundt,  2  Johns.  (N.  Y.)  857. 

!••  Paine  y.  Woods,  108  Mass.  160.    But  see  Bradleiy  y.  Rice,  18  Me.  198. 
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Cburses  and  Distances. 

Land  is  said  to  be  described  by  conrses  and  distances  wlien  an 
identified  starting  point  is  given,  and  the  boundaries  are  traced 
from  that  point  as  so  many  rods  or  feet  in  a  certain  direction, 
etc^**  When  sach  descriptions  are  given,  the  lines  are  always  to 
be  taken  as  straight  lines,^**  and  directions  expressed  as  ^north- 
ward,'* "eastward,*'  etc^  mean  due  north  and  due  east.^**  When 
monuments  and  courses  and  distances  are  both  given,  the  monu- 
ments control,  and  the  distances  must  be  lengthened  or  shorten- 
ed,^*' though  the  courses  and  distances  will  control  where  such  an 
intention  clearly  appears  in  the  deed.^**  When  lands  are  described 
according  to  the  congressional  survey,  and  the  comers — ^that  is,  the 
monuments — have  been  lost,  the  courses  and  distances,  as  they  ap- 
pear on  the  maps  and  field  notes  of  the  surveyor  general,  will  con- 
trol. But  a  difficulty  arises  from  the  fact  that  the  chains  used  in 
making  the  surveys  were  often  stretched  by  use,  and  so  more  land 
will  be  included  in  the  description  than  would  be  indicated  by  the 
courses  and  distances.  In  the  federal  courts,  and  in  some  of  the 
states,  it  is  held,  in  conformity  with  the  United  States  statutes,^** 
that  the  lost  comer  shall  be  established  by  locating  it  a  proporiion- 
ate  distance  from  the  nearest  known  comers.  In  this  way  the 
surplus  land  is  divided  among  the  several  owners.^**  In  some 
states,  however,  a  different  rule  prevails,  and  the  lost  comer  is 
located  by  measuring  the  distance  which  it  ought,  by  an  accurate 
survey,  to  be  from  the  eastern  comer  of  the  township.  By  this 
rale  the  surplus  land  all  goes  to  the  owners  on  the  western  side.^**   . 

i»f  As  to  the  use  of  the  words  **more  or  lesfl^  in  giving  courses  and  dis- 
tances, see  Blaney  v.  Rice,  20  Pick.  (Mass.)  02;  HoweU  v.  HerriU,  90  HIcIl 
283;   Williamson  v.  HaH,  62  Mo.  405. 

leo  CampbeU  v.  Branch,  4  Jones  (N.  GL)  818. 

i«i  Jackson  v.  Reeves,  8  Gaines  0^.  Y.)  28S. 

i«s  Preston  v.  Bowmar,  6  Wheat  580;  Bowman  v.  Farmer,  8  N.  H.  402; 
Knowles  v.  Toothaker,  58  Me.  172;  White  v.  WiUiams,  48  N.  Y.  844;  MUes 
T.  Barrows,  122  Mass.  579.    Gf.  Hall  v.  Baton,  139  Mass.  217,  29  N.  E.  OOa 

!••  Higinbotham  y.  Stoddard,  72  N.  Y.  94;  BolTalo,  N.  Y.  &  B.  R.  Go.  t. 
Stigeler.  61  N.  Y.  348.    And  see  HaU  v.  Baton,  139  Mass.  217»  29  N.  B.  66a 

i«4  Rev.  St  U.  S.  §  2396. 

les  Jones  v.  Kimble,  19  Wis.  429;   Mor^and  v.  Page,  2  Iowa,  139. 

!••  Major  V.  Watson,  78  Mo.  660;  Yaughn  v.  Tftte^  64  Mo.  ^1;  Knight  v. 
BUott  67  Mo.  817. 
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Quantity. 

When  the  quantity  of  land  to  be  conveyed  is  given  in  the  deed, 
it  will  not  control  either  monuments  or  courses  or  distances,^  ^^ 
though  it  may  aid  a  description  otherwise  defective,  and  quantity 
may  be  made  to  control  by  express  words.***  In  the  absence  of 
such  words,  the  quantity  given  in  a  deed  will  have  no  effect  unless 
there  is  a  covenant  as  to  the  amount  When  the  quantity  is  given, 
and  the  words  ''more  or  less"  are  added,  no  more  is  meant  than 
what  the  law  would  imply,  namely,  that  the  grantee  takes  the  risk 
as  to  the  amount***  The  addition  of  the  words  ''more  or  less"  will 
not  prevent  an  action  for  fraud  when  there  has  been  a  misrepre- 
sentation as  to  the  amount*^* 

AppurtefMmces. 

The  old  form  of  a  deed  adds,  after  the  description  of  the  lands  or 
tenements  conveyed,  words  like  the  following:  "With  all  the  priv- 
ileges and  appurtenances  thereto  belonging  or  in  any  way  apper- 
taining," or,  simply,  "With  the  appurtenances."  It  is  doubtful 
whethtt*  these  general  words  in  any  case  enlarge  the  effect  of  the 
deeda***  The  primary  meaning  of  "appurtenances"  is  the  ease- 
ments and  other  incorporeal  hereditaments  enjoyed  with  the  land, 
such  as  rights  of  way,  water  courses,  rights  to  light  and  air,  etc. 
But  it  seems  that  whatever  easements  or  hereditaments  will  pass 
under  the  general  description  of  "privileges  and  appurtenances" 
will  pass  without  them  as  mere  incidents  to  the  land,  unless  the  in- 
tention to  reserve  such  right,  and  to  detach  it  .from  the  land,  is  ap- 
parent*^' But  it  is  a  general  principle  that  "land  cannot  pass  as 
an  appurtenance  to  land,"  and  it  has  been  said  that  even  the  neces- 
sity of  enjoyment  cannot  make  one  parcel  of  land  pass  as  an  ap- 

i«T  Mann  v.  Pearson,  2  Johns.  (N.  Y.)  87;  Pemmm  v.  Wead,  6  Mass.  181; 
Emery  v.  Fowler,  88  Me.  90. 

!••  Moran  v.  Lezotte,  54  Mich.  88,  19  N.  W.  767;  Davis  v.  Hess,  103  Mo. 
81,  15  S.  V!r.  824. 

!••  Williamson  ▼.  Hall,  82  Mo.  406. 

iTo  McConn  ▼.  Delany,  8  Bibb  (Ky.)  48. 

^Ti  See  Crosby  v.  Parker,  4  Mass.  110;  Nicholas  v.  Ohamberialn,  Oro.  Jae. 
121. 

ITS  1  Dembits,  Land  Tit  66). 
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pnrtenance  to  another.^^'  But  the  sale  of  a  honae,  milly  factory, 
bam,  etc^,  will  carry  with  it  not  only  the  soil  actually  covered  by 
the  building,  but  the  "curtilage";  that  is,  the  yard  and  garden  that 
are  habitually  occupied  with  a  dwelling  house,  and  certain  small 
parcels,  with  or  without  outbuildings,  without  which  the  mill,  fac- 
tory, barn,  etc.,  cannot  be  enjoyed,  or  which  are  left  open  between 
it  and  the  highway.*'*  And  where  the  word  **appurtenances"  is 
added  to  the  designation  of  a  dwelling  house  or  other  building,  it 
is  not  a  mere  empty  phrase,  but  means  what  is  habitually  occupied 
with  it  even  though  it  be  an  unfenced  lot,*^* 


266.  EXECUTION  OF  THE  WBTTINGh-A  vaUd  deed 
ma0t  be  executed  in  writliig,  subjeot  to  the  follow- 
ing roles: 

(a)  No  oonsideratilon  is  necessary  except  for  bargain  and 

sale  deeds  and  covenants  to  stand  seised  (p.  427). 

(b)  No  date  is  necessary  (p.  428). 

(0)  All  blanks  must  be  filled  before  delivery,  except 
where  the  law  implies  what  is  to  be  inserted,  or, 
in  some  states,  where  parol  authority  has  been 
given  to  fill  them  (p.  428). 

(d)  No  alterations  can  be  made  after  delivery  (p.  428). 

(e)  The  grantor  is  presumed  to  know  the  contents  of 

his  deed  (p.  429). 

(f)  The  deed  must  be  sealed,  in' some  states  (p.  429). 

(g)  The  deed  must  be  signed  by  the  grantor,  or  by  some 

one  authorized  to  sign  for  him.    Indentures   are 
signed  by  the  grantee  also  (p.  430). 

ITS  Armstrong  v.  Dubois,  90  N.  T.  95;  Ogden  r.  Jennings,  62  N.  Y.  626; 
Humphreys  v.  McKissock,  140  U.  S.  304,  11  Sup.  Ct  779;  Wilson  y.  Beckwlth, 
117  Mo.  61,  22  S.  W.  639.  A  tree  In  the  adjoining  street  will  pass  as  an  ap- 
purtenance.   Gorham  v.  Electric  Co.  (Ck>.  Ct.)  29  N.  Y.  Supp.  1094. 

174  AUen  y.  Scott,  21  Pidc  (Mass.)  25;  Whitney  y.  Olney,  3  Mason,  280,  Fed. 
Cas.  No.  17,595.  For  the  right  to  use  a  drain  as  appurtenant  to  a  honse,  see 
Thayer  y.  Payne,  2  Cush.  (Mass.)  827;  Johnson  y.  Jordan,  2  Mete.  (Mass.)  234. 

iTsAmmldown  y.  Ban,  8  Allen  (Mass.)  293;  (^nningham  y.  Webb,  68  Me. 
92.    But  see  Leonard  y.  White,  7  Mass.  6;   Archer  y.  Bennett,  1  Ley.  131. 
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Wh{U  Writing  Necesicury. 

Deeds  are  to  be  written  on  paper  or  parchment,^^*  and  shonld  be 
written  with  ink,  though  possibly  a  deed  written  with  a  pencil 
would  be  valid.*"  The  chief  desideratum  is  durability.  Part  of 
the  deed  may  be  written  and  part  printed.  When  there  is  any  con- 
flict between  the  written  and  the  printed  parts,  the  written  words 
will  control."* 

CkmsidertUion. 

No  consideration  is  necessary  for  modem  statutory  convey- 
ances.*^*  Bargain  and  sale  deeds,  however,  require,  as  we  have 
seen,**^  a  consideration  to  make  them  valid,  though  the  require- 
ment has  been  greatly  relaxed  in  modem  times.  For  a  covenant 
to  stand  seised  a  good  consideration  is  sufficient.**^  Between  the 
parties  to  a  deed  it  is  valid  without  the  payment  of  any  considera- 
tion,***  but  it  may  not  be  so  as  to  purchasers  and  creditors  of  the 
grantor  who  attack  its  validity,  claiming  that  it  is  in  fraud  of  their 
rights.***  Where  the  receipt  of  a  consideration  is  acknowledged 
in  a  deed,  this  may  be  rebutted  so  far  as  it  operates  as  a  receipt;  **^ 
though  the  amount  so  stated  is  prima  facie  the  amount  paid  for  the 
conveyance  of  the  land.***  When  the  receipt  of  consideration  is 
thus  acknowledged,  it  may  operate  as  a  waiver  of  the  vendor's  lien 
as  to  subsequent  purchasers.*** 

iTe  2  Bl.  Ck>min.  207. 

ITT  1  DevL  Deeds,  \  ISe.    See  Merrltt  v.  Glason,  12  Johns.  (N.  T.)  102. 

iTtMartlnd.  Conv.  (2d  Ed.)  |  16. 

iT»  Cunningham  v.  Freeborn,  U  Wend.  (N.  Y.)  241,  248;  Bogers  v.  HUl- 
bonse,  3  Conn.  398. 

!••  Ante.  p.  410. 

i»i  Ante,  p.  411. 

iss  Brown  y.  Brown  (S.  0.)  22  S.  E.  412. 

ist  De  Lancey  v.  Steams,  06  N.  T.  157;  Keys  v.  Test,  88  111.  817;  Palmer  v. 
TV'llliams,  24  Mich.  828;   Glidden  v.  Hunt,  24  Pick.  (Mass.)  221. 

i84McCrea  v.  Purmort,  16  Wend.  (N.  Y.)  460;  Bullard  v.  Brlggs,  7  Pick. 
(Mass.)  537;  Wilkinson  v.  Scott,  17  Mass.  257;  Goodspeed  v.  Puller,  46  Me. 
141.  And  see  Mildmay's  Case,  1  Coke,  175;  Gale  v.  Wllllamson,  8  Mees.  & 
TV.  405. 

198  Clements  v.  Landrum,  26  Ga.  401.  And  cf.  Wilkes  v.  Leuson,  Dyer, 
160a;   Frafton  v.  Hawes,  102  Mass.  533. 

ISO  Jackson  v.  M'Chesney,  7  Cow.  (N.  Y.)  860;  per  Sutherland,  J. 
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Dots. 

■ 

A  date  Is  not  strictly  necessary  for  the  validity  of  a  deed,***  and, 
when  used,  may  be  placed  in  any  part  of  the  instrument.  A  deed 
takes  effect  from  the  time  of  delivery,  and  prima  facie  the  date 
given  in  the  instrument  is  the  date  of  delivery,^**  though  this  pre- 
sumption may  be  rebutted.*** 

FiUmg  BUmka. 

When  blanks  are  left  in  the  deed,  the  deed  is  of  no  effect,  unless 
it  can  be  operative  without  the  omitted  words;  and  if  the  blanks 
are  filled  after  delivery  the  deed  is  void.***  There  is  an  exception 
to  this,  however,  in  the  case  where  the  blanks  which  are  filled  are 
only  such  as  would  be  implied  by  law.***  Some  cases  hold  that  the 
grantee's  name  which  has  been  omitted  may  be  inserted  according 
to  the  intention  of  the  parties.***  So,  also,  a  deed  may  be  delivered 
accompanied  by  a  parol  power  to  fill  blanks,***  though  the  contrary 
is  held  by  some  courts.*** 

Alterations. 

A  deed  must  be  completely  written  when  it  is  delivered,  and  for 
this  reason  any  alterations  or  interlineations  in  the  instrument 
must  be  made  before  delivery,***  though  they  may  be  added  after 
the  deed  has  been  signed.***  An  alteration  by  a  stranger  to  the 
instrument  does  not  affect  the  validity  of  a  deed,**'  and  as  to  the 

i*T  Thompson  y.  Thompson,  9  Ind.  323. 

ttt  Lake  Erie  &  W.  R.  Ck>.  v.  Whitham,  155  m.  514,  40  N.  B.  1014;  BUs- 
worth  y.  Railroad  Ck>.,  84  N.  J.  Law,  d3;  Ford  v.  Gregory's  Heirs,  10  B.  Mon. 
(Ky.)  175. 

!«•  Fash  y.  Blake,  44  Bl.  302:  Blanchard  v.  Tyler,  12  Mich.  339;  Uenderson 
y.  Baltimore,  8  Md.  353;  Flynn  y.  Flynn  (N.  J.  Oh.)  81  AtL  30. 

190  Ingram  y.  Littie,  14  Ga.  173. 

101  U.  S.  y.  Nelson,  2  Brock.  64,  Fed.  Cas.  No.  15,862,  per  BCarshal,  0.  J. 

i»s  Duncan  y.  Hodges,  4  McCord  (S.  G.)  239;  Deyln  y.  Himer,  29  Iowa.  90a 
But  see  Chauncey  y.  Arnold.  24  N.  Y.  330;   Dmry  y.  Foster,  2  WalL  24. 

!•*  Schintz  y.  McManamy,  33  Wis.  299;  Clark  y.  Allen,  84  Iowa,  190;  Pence 
y.  Arbuckle,  22  Minn.  417;  Otis  v.  Browning,  69  Mo.  App.  826  (grantee's 
name). 

i««  Though  an  element  of  fraud  is  generally  present  Upton  y.  Archer,  41 
OaL  85;   Cooper  y.  Page,  62  Me.  192. 

196  People  y.  Organ,  27  111.  26:   Wallace  v.  Harmstad,  16  Pa.  St  462. 

i»«  Stiles  y.  Probst,  69  111.  382;   Penny  y.  Corwithe,  18  Johns.  (N.  Y.)  48a 

itT  Robertson  y.  Hay,  91  Pa.  St  242. 
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effect  of  Bach  alterations  by  the  grantee  the  cases  are  conflicting. 
Borne  conrts  hold  that  the  only  effect  is  on  the  remedy, — ^that  is,  that 
the  grantee  cannot  bring  soit  on  the  deed;^**  while  other  conrts 
hold  that  the  validity  of  the  deed  is  affected  only  as  far  as  it  is  to 
be  nsed  in  evidence.^**  Where  alterations  or  interlineations  are 
present  in  a  deed,  the  presumption  is  that  they  were  made  before 
the  deed  was  deliyered,'*^  though  there  are  cases  holding  the  eon- 
trary.»** 

Reading. 

A  party  to  a  deed,  who  can  read,  is  conclndTely  presumed  to  know 
the  contents  of  the  instrument,  though  he  did  not  actually  read  it 
before  it  was  executed.'*'  If  the  grantor  is  blind,  illiterate,  or  for 
any  other  reason  unable  to  read,  the  deed  must  be  read  to  him,  tf 
he  requests  it,  and  an  incorrect  reading  will  inyalidate  the  deed.'** 

Sealing. 

At  common  law  a  seal  was  necessary  in  the  execution  of  a  ralid 
deed,'*^  but  in  many  states  this  requirement  has  been  abolished.'** 
A  seal  is  defined  to  be  ^an  impression  on  wax  or  wafer  or  some  other 
tenacious  substance  capable  of  being  impressed.''  '**  But  a  seal 
stamped  on  paper  has  been  held  good.'*^     In  many  states  a  seal 

!••  Herrick  t.  Malin,  22  Wend.  (N.  Y.)  388;  Waring  t.  Smyth,  2  Barb.  Gh. 
<N.  r.)  133;  Johnson  t.  Moore,  33  Kan.  90,  5  Pac.  40a 

!••  Hatch  T.  Hatch.  9  Mass.  307. 

soo  Herrick  t.  Malln,  22  Wend.  (N.  T.)  388;  Hotton  t.  Kemp,  81  Mo.  061; 
Van  Horn  v.  Bell.  11  Iowa,  465. 

til  Montag  T.  Linn,  23  in.  503. 

SOS  School  Committee  t.  Kesler,  67  N.  C.  443;  KimbaU  t.  Baton,  8  N.  H.  391. 

sot  Jackson  t.  Hayner,  12  Johns.  (N.  T.)  469;  Morrison  t.  Morrison,  27'Grat. 
(Va.)  190;  Lyons  t.  Van  Riper.  26  N.  J.  Bq.  837. 

so 4  Dayis  y.  Brandon,  1  How.  (Miss.)  154;  Grandin  t.  Hernandez,  29  Hnn, 
889;  Le  Franc  t.  Blchmond,  5  Sawy.  603,  Fed.  Gas.  No.  8,209.  But  see  Moss 
T.  Anderson,  7  Mo.  337. 

*••!  Stim.  Am.  St  Law,  H  421,  1564.  Snch  statutes  are  not  retroactive. 
Wisdom  Y.  Beeyes  (Ala.)  18  South.  13. 

*••  Warren  t.  Lynch,  5  Johns.  (N.  T.)  239;  Tasker  t.  Bartlett,  5  Ccsh. 
(Mass.)  359,  364;  Bradford  y.  Randall,  5  Pick.  (Mass.)  496. 

SOT  Pierce  y.  Indscth,  106  U.  S.  546,  1  Sap.  Ct  418;  Pillow  y.  Roberts,  13 
How.  'HZ.  But  see  Farmers'  &  Manufacturers'  Bank  y.  Haight,  8  Hill  (N. 
T.)  493.  The  printed  device  "[L.  S.]"  has  been  held  sufficient  Williams  t. 
Starr,  5  Wis.  631  Ma 
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may  be  rappUed  by  a  mere  Bcrolly  iiui4e  wiQi  the  pen.***  In  rach 
case  the  inatrmnent  mnat  declare  that  a  seal  ia  attached.'^*  Oor- 
porationB  nanally  hare  seals  of  their  own,  thon^  they  may  adopt 
any  other  in  ezeenting  a  deed.'^'  The  seal  of  a  corporation  can 
only  be  attached  by  some  one  having  anth<Mrity.'^*  Where  several 
persons  execnte  the  same  deed,  they  may  all  nse  one  seaL'^* 

Siffndnff. 

At  common  law  it  waa  not  necessary  that  a  deed  be  signed,  thongh 
this  is  now  reqnired  by  the  statute  of  frands.'^^  Where  the  statute 
requires  the  deed  to  be  subscribed,  the  signature  must  be  written 
at  the  end;  but,  in  the  absence  of  such  provision,  the  signing  may 
be  at  any  other  place'^*  If  the  party  signing  the  deed  is  unable  to 
write,  he  may  sign  it  by  a  mark,  and  this  would  probably  be  true 
even  though  he  could  write.*^*  The  name  of  the  grantor  may  be 
written  by  another  for  him,  in  his  presence; '^^  though,  if  the 
grantor  is  absent,  the  power  to  sign  his  name  must  be  in  writing.*^' 
Where  a  deed  is  signed  by  another  for  the  g^rantor  without  his  au- 
thority, he  may  adopt  the  signature  as  his  own,  and  ratify  the  ex- 
ecution.'^* A  deed  by  a  corporation  is  to  be  signed  in  the  cor- 
porate name.'** 

>••  1  Stim.  Am.  8t  Law,  §  1566;  Goener  t.  McCram  (W.  Ya.)  21  S.  B.  789. 
But  see  Warroi  t.  Lynch,  5  Johns.  (N.  T.)  239;  Perrlne  v.  ChewwHnan,  U  N. 
J.  Law,  174. 

tio  Jenkins  v.  Hnrt's  Ck>m'rB,  2  Rand.  (Va.)  446.  An  inatrament  containing 
the  words  "sealed  with  my  seal,'*  but  having  no  seal  on  It,  is  not  a  technical 
deed.    Demlng  v.  Bnmtt,  1  Bl&ckt.  (Ind.)  241. 

sii  Proprietors  of  Mill  Dam  Foundry  t.  Hoyey,  21  Pidk.  (Biasa.)  417,  428; 
Stebbins  v.  Merritt,  10  Cnsh.  (Mass.)  27,  34. 

SIS  See  Jackson  y.  Campbell,  5  Wend.  (N.  Y.)  572. 

SIS  Tale  v.  Flanders,  4  Wis.  96w  Bnt  see  note  on  seals,  8  Gray,  Oaa.  Prop.  624. 

514  1  DeyL  Deeds,  §  231. 

sxf  1  Dembltz,  Land  Tit  346. 

si«  Devereuz  y.  McMahon,  106  N.  C  134,  12  S.  B.  902;  Baker  y.  Dening,  8 
Adol.  ft  E.  94. 

SIT  Conlan  y.  Grace,  36  Minn.  276,  30  N.  W.  880;  Schmitt  v.  Schnatt,  81 
Minn.  106,  16  N.  W.  543. 

515  McMnrtry  y.  Brown,  6  Neb.  368. 

SIS  Bartlett  y.  Drake,  100  Mass.  174;  Mutual  Beneflt  life  Ins.  Oo.  v.  Biown^ 
80  N.  J.  Eq.  193. 

sso  Hatch  y.  Barr,  1  Ohio,  390;  ZoUer  v.  Ide^  1  Neb.  439.  Bat  see  Baaon  v. 
Mining  Oo^  90  N.  a  417. 
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Sam6 — Power  of  Attorney. 

A  power  of  attorney  to  execute  a  deed  is  an  authority  given  a 
person  to  act  in  behalf  of  the  grantor  in  making  a  conveyance  of 
land.  Snch  a  person  is  an  attorney  in  fact.  For  the  execution 
of  a  valid  power  of  attorney  the  same  solemnities  are  required  as 
for  the  execution  of  a  deed.*'^  The  power  of  attorney  must  con- 
tain a  description  of  the  premises  to  be  conveyed,^*'  and  in  many 
states  it  must  be  recorded."*  Powers  of  attorney  can  be  created 
only  by  persons  who  are  sui  juris.'*^  In  some  states,  by  statute,  a 
married  woman  may  release  her  dower  by  power  of  attorney.  In 
other  states  it  is  held  that  a  married  woman  cannot  give  a  power 
of  attorney,  even  though  her  husband  joins  with  her.'**  One  mem- 
ber of  a  firm  cannot  convey  partnership  lands  without  a  power  of 
attorney  from  the  other  members.**'  A  power  of  attorney  may  be 
revoked  at  any  time,  unless  a  consideration  has  been  paid  for  it;  '*^ 
but  not  if  it  is  coupled  with  an  interest,  in  which  case  the  power 
to  revoke  must  be  expressly  reserved,  or  none  exists.'**  Death  of 
the  one  executing  a  power  of  attorney  revokes  it  if  it  is  a  mere 
naked  power.  That  is,  one  not  coupled  with  an  interest,  and  pow- 
ers of  attorney  to  convey  land  are  generally  of  this  kind.***  The 
revocation  of  a  power  of  attorney  should  be  recorded  if  the  power 
itself  has  been.***  Where  a  power  of  attorney  has  been  given,  the 
authority  cannot  be  delegated  unless  such  delegation  is  authorized 
by  the  power.**^  A  power  to  several  cannot  be  executed  by  less 
than  all,  in  the  absence  of  a  provision  to  that  effect***     Powers 

111  Van  Ostrand  v.  Beed,  1  Wend.  (N.  Y.)  42i;  Gone  v.  Wadswortli,  81  Ala. 
4ie,  8  South.  712. 

s<s  Stafford  v.  LIcIe.  18  CaL  240. 

sst  1  Stlm.  Am.  St  Law,  {  1624  (1(9. 

ai«  Dexter  y.  Han,  15  Wall  9. 

sM  1  Dembitz,  Land  Tit.  403. 

»•  Frost  V.  Cattle  Co.,  81  Tex.  606, 17  B.  W.  81. 

tiT  MacOregor  v.  Gardner,  14  Iowa,  828. 

ass  Martlnd.  Cony.  (2d  Ed.)  {  241;   Mansfield  v.  Mansfield,  8  Oonn.  609. 

st§  Jenkins  v.  Atkins,  1  Humph.  (Tenn.)  291 

MS  Morgan  t.  Stell,  6  Bin.  (Pa.)  806. 

tsi  Loeb  V.  Drakeford,  76  Ala.  464.  And  see  Rogers  v.  Omger,  7  Johns.  (N. 
y.)  667. 

sss  Cedar  Rapids  &  St  P.  R.  Co.  v.  Steward  26  Iowa,  116;  White  v.  Dayld- 
son.  8  lid.  lOa 
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of  attorney  are  strictly  construed,***  and  a  power  to  '^selF  does  not 
give  authority  to  "convey.''  *•*  A  power  to  sell  imi^ies  a  sale  for 
cash.***  Where  a  deed  is  executed  by  one  who  has  a  power  of  at- 
torney, it  must  be  in  the  name  of  the  grantor,  and  not  of  the  agent, 
and  the  agent  himself  must  show  that  he  executes  it  for  his  prin- 
cipal, as  by  signing  ''A.  [principal]  by  B.  [agent].**  **•  Some  cases, 
however,  are  less  exacting.  A  deed  executed,  "A.  B.,  Agt.  of  C.  D.,** 
has  been  held  a  good  execution  of  a  deed  in  which  C.  D.  was  the 
grantor.**^  In  executing  a  deed  by  virtue  of  a  pow^r  of  attorney, 
the  attorney  must  purport  to  bind  the  grantor,  and  not  himsdf.*** 

IndenhBrea  and  Deeds  PcXL 

Conveyances  are  either  indentures  or  deeds  polL  The  former  is 
an  instrument  executed  and  signed  by  both  the  grantor  and  the 
grantee.  In  its  usual  form,  it  is  executed  in  duplicate.  Orig^inal- 
ly  the  two  pieces  were  cut  apart  by  an  irregular  line,  which  gave 
the  name  to  this  form  of  deed.  One  part  was  given  to  each  party, 
and  when  the  deeds  were  produced  in  court  the  irregular  margins, 
if  they  fitted,  were  evidence  that  the  instruments  before  the  court 
were  genuine.  This  cutting  of  the  margin  is  no  longer  usual,  and 
an  indenture  means  only  a  deed  executed  by  both  parties.  Con- 
veyances of  this  kind  usually  begin  with  the  words  '^^Riis  in- 
denture." **•  A  deed  poll  on  the  other  hand  is  one  executed  by 
the  grantor  only,  and  binds  the*  grantee  by  its  provisions  only  by 
reason  of  his  acceptance  of  it:  A  deed  poll  usually  conmiences 
with  the  words,  "Know  ye  all  men  by  these  presents."  **• 

tss  Gelger  v.  BoUes,  1  Thomp.  ft  O.  (N.  T.)  129;  Brantley  v.  Insurance  Oo^ 
53Ala.554. 

»4  Tharp  t.  Brenneman»  41  Iowa,  251;   Force  v.  Dutcher,  18  N.  J.  Eq.  401. 

St 5  Lumpkin  y.  Wilson,  5  Heisk.  (Tenn.)  555;  Ck>ulter  v.  lYost  Co.,  20  Or. 
469,  26  Pac.  565,  and  27  Pac.  266. 

st6  Townsend  v.  Hubbard,  4  Hm  (N.  T.)  861;  daike's  Lesie«  v.  Ck>urtae7,  6 
Pet  349. 

SS7  WilkB  V.  Back,  2  East,  142.  And  see  Devlnney  y.  Reynolds,  1  Watts  & 
S.  (Pa.)  328. 

sss  Echols  y.  Cheney,  28  Cal.  157;  Fowler  v.  Shearer,  7  liass.  14;  Basset! 
y.  Hawk,  114  Pa.  St  502,  8  AtL  18. 

»•  Martind.  Cony.  (2d  Ed.)  §  61;  Finley  v.  Simpson,  22  N.  J.  Law,  811; 
Atlantic  Dock  Co.  v.  Leayitt.  54  N.  T.  35;  Gorrie  v.  Donald,  2  Wash.  (Va^ 
58;  Manle  v.  Weaver,  7  Pa.  St  329. 

>«•  Gtoodwin  v.  Gilbert,  9  Mass.  5ia 
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866.  BEIiIVEJKY  AND  ACCEFTAITCE— A  deed  does  not 
become  operative  luitil  it  is  delivered  and  accepted, 
bnt  the  delivery  may  be  in  escrow. 

Tbe  delivery  which  is  essential  to  the  validity  of  a  deed  is  the  same 
as  that  required  for  the  completion  of  a  contract.***  A  deed  does 
not  become  effective  nntil  delivered,***  though  an  actual  delivery  of 
the  paper  is  not  necessary.***  The  instrument  must  pass  out  of 
the  control  of  the  grantor,***  and,  as  to  the  effect  of  the  acts  of  the 
parties,  the  intention  governs  in  all  cafies.*^*  If  the  deed  is  taken 
by  the  grantee  without  the  consent  of  the  grantor,  there  is  no  de- 
livery,— ^as  where  it  is  stolen;  and  the  grantee  cannot  pass  title 
to  a  subsequent  purchaser  ***  unless  the  grantor  is  estopped  by  his 
negligence  from  setting  up  his  title  against  an  innocent  third  per- 
son.**^ Delivery  may  be  made  to  a  third  person  for  the  grantee.*** 
This  is  the  case  where  future  estates  are  created  in  the  same  in- 
strument with  those  vesting  in  possession  at  once.     The  deed  is 

s«i  See  Clark,  Cont  73.  A  delivery  obtained  by  fraud  is  ineffectual.  Golden 
y.  Hardesty  (Iowa)  61  N.  W.  913.  And  see  Raymond  v.  Glover  (GaL)  87  Pac. 
772. 

s«s  Mills  V.  Gore,  20  Pick.  (Mass.)  28;  Prutsman  v.  Baker,  30  Wis.  644; 
Johnson  v.  Farley,  45  N.  H.  505;  Paddock  v.  Potter,  67  Vt  360,  31  Atl.  784; 
Boyd  V.  Slayback,  63  Cal.  493.    Gf.  Exton  v.  Scott,  6  Sim.  31. 

«*«  Walker  v.  Walker,  42  111.  311;  Dayton  v.  Newman,  19  Pa.  St.  194;  Far- 
rar  v.  Bridges,  5  Humph.  (Tenn.)  411;   Doe  v.  Knight,  5  Bam.  &  G.  671. 

>««  Fisher  v.  Hall,  41  N.  Y.  416;  Bank  of  Healdsburg  v.  Bailhacke,  66  GaL 
327.  4  Pac.  106. 

>«•  Gonlan  v.  Grace,  36  Minn.  276,  30  N.  W.  880;  Hill  v.  McNichol,  80  Me. 
209, 13  Ad.  883.    But  see  Hinchliff  v.  Hinman,  18  Wis.  139. 

>«•  Tisher  v.  Beckwith,  30  Wis.  55. 

S4T  Id.    And  see  Gage  v.  Gage,  36  Mich.  229. 

S4«  Winterbottom  v.  Pattison,  152  111.  334,  38  N.  B.  1050;  Stephens  v.  Hussk, 
54  Pa.  St  20.  A  deed  may  become  operative  by  being  delivered  to  the  record- 
ing officer,  if  so  Intended  by  the  parties.  Davis  v.  Davis  (Iowa)  60  N.  W.  507; 
Gooper  v.  Jackson,  4  Wis.  537;  Stevenson  v.  Kaiser  (Super.  N.  T.)  29  N.  Y. 
Snpp.  1122;  Kemp  v.  Walker,  16  Ohio,  118;  Laughlln  v.  Dock  Go.,  18  G.  G. 
A.  1,  65  Fed.  441.  The  presumption  that  a  deed  which  has  been  recorded  was 
delivered  may  be  rebutted,  for  instance,  by  showing  that  the  grantee  had 
no  knowledge  of  the  existence  of  the  deed.  Union  Mut.  Life  Ins.  Go.  v.  Gamp- 
bell,  96  la  268;  SuUlvan  v.  Eddy,  154  lU.  199,  40  N.  B.  482;  Buss  v.  Stratton, 
11  Misc.  Rep.  565,  82  N.  Y.  Supp.  767. 
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giyen  to  the  owner  of  the  partlcnlar  estate,  and  he  accepts  It  for 
the  grantees  of  the  future  estates.'^*  Where  there  are  several 
grantees  in  a  deed  deliyery  to  one  is  sufficient,'**  and  delivery  of  a 
deed  in  which  a  corporation  is  granteee  must  be  made  to  some  one 
authorised  to  accept  it  for  the  corporation.*'*  A  deed  retained  for 
security  is  not  delivered  so  as  to  become  effectual.*'*  So  there  can 
be  no  delivery  of  a  deed  after  the  death  of  the  grantor.*'*  A  de- 
livery to  a  third  person,  to  be  delivered  to  the  grantee  on  the  death 
of  the  grantor,  is  good."*  Where  there  is  a  delivery  to  a  third 
person  for  the  grantee,  the  grantor  must  not  retain  power  to  recall 
the  deed.*"  Not  only  is  delivery  necessary  to  the  validity  of  a 
deed,  but  there  must  also  be  an  acceptance  by  the  grantee,'** 
though  acceptance  will  sometimes  be  presumed  from  the  grantee 

s«§  Folk  T.  Yam,  0  Rich.  Bq.  (B.  OO  808. 

»o  Shelden  t.  BrBkine,  78  Mich.  627,  44  N.  W.  140.  But  see  Hannah  t. 
Bwarner,  8  Watts  (Pa.)  9. 

sBi  Western  R  Oorp.  v.  Babcock,  6  Mete.  (Mass.)  840. 

SB*  Oudgen  y.  Besset,  6  Bi.  &  BL  080. 

S6t  Jackson  v.  Leek,  12  Wend.  (N.  T.)  107.  ▲  deed  found  amonff  the  gran- 
tor'B  papers  after  his  death  is  of  no  effect,  though  it  is  fully  executed  and 
acknowledged,  since  there  must  be  a  deUvery  in  the  grantor's  lifetime.  Wig- 
gins V.  Lusk,  12  in.  182;  MiUer  y.  Lulhnan,  81  Mo.  811.  But  see  Onmmlngs 
V.  Glass,  182  Pa.  St  241,  29  AU.  848. 

SB«  Rnggles  y.  Lawson,  18  Johns.  (N.  Y.)  285;  Foster  y.  Mansfield,  8  Mote 
(Mass.)  412;  Miller  y.  Meers,  165  111.  284,  40  N.  E.  577;  Belden  y.  Ciarter,  4 
Day  (Conn.)  86;  Wheelwright  v.  Wheelwrignt,  2  ^ass.  447;  Hathaway  t. 
Payne,  84  N.  Y.  92;  Latham  y.  Udell,  38  Mich.  238;  Stephens  y.  Rlnehart,  72 
Pa.  St  484;  Sqnlres  v.  Summers,  85  Ind.  252;  Dinwiddle  y.  Smith,  141  Ind. 
818,  40  N.  E.  748.  The  grantor  must  not  reserye  power  to  recall  the  deed, 
or  the  deliyery  is  ineffectual.  Ooclk  y.  Brown,  34  N.  H.  460;  Baker  v.  Haskell, 
47  N.  H.  479;   Pmtsman  y.  Baker,  80  Wis.  644. 

18B  Maynaid  y.  Maynaid,  10  Mass.  456.  The  return  or  cancellation  of  a  deed 
after  it  has  become  operatlye  by  execution  and  deliyery  will  not  divest  tbe 
estate  conyeyed,  or  restore  the  grantor  to  his  former  position.  Furguson  y. 
Bond,  89  W.  Ya.  561,  20  S.  E.  591;  National  Union  Bldg.  Ass*n  v.  Brewer, 
41  111.  App.  228;  Jackson  y.  Chase,  2  Johns.  (N.  Y.)  84;  Baynor  y.  Wilson,  6 
Hill  (N.  Y.)  469;  Botsford  y.  Morehouse,  4  Conn.  550;  1  Dembitz,  Land  Tit 
825.  But  see  Albright  y.  Albright,  70  Wis.  582,  86  N.  W.  254;  Com.  y.  Dud- 
ley, 10  Mass.  408;  Holbrook  y.  Tlrrell,  9  Pick.  (Mass.)  105;  Hopp  y.  Hopp, 
156  ni.  183,  41  N.  B.  39;  Oadwallader  y.  Loyece  (Tex.  Cly.  App.)  29  S.  W.  668. 

2»«  Jackson  y.  Phipps,  12  Johns.  (N.  Y.)  418;  Thompson  y.  Leach,  8  Lev. 
284;   Beardsley  y.  Hilson,  94  Ga.  50,  20  &  B.  272;   Deny  Bank  y.  Webster, 
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having  possession  of  the  deed.*"^  And  also  there  may  be  a  pre- 
sumption of  acceptance  from  the  beneficial  character  of  the  instm- 
ment/"  though  this  presumption  does  not  obtain  unless  the  grantee 
has  knowledge  of  the  existence  of  the  deed.'**  The  presumption 
of  acceptance  may  be  rebutted,**®  When  the  actual  delivery  and 
acceptance  of  the  deed  consists  of  a  number  of  connected  acts,  these 
acts  may  all  be  taken  as  having  ^occurred  together,  and  the  date  of 
the  first  of  them  is  treated  as  the  time  when  the  deed  takes  effect 
and  the  title  pcusses.**^  This  is  known  as  the  doctrine  of  relation. 
When  a  conveyance  is  beneficial  to  the  grantee,  it  is  held  that  a 
father  may  accept  for  an  infant  child,  or  a  husband  for  a  wife.*** 
Until  a  deed  has  been  accepted  by  the  grantee,  it  may  be  recalled, 
though  there  has  been  a  delivery  by  the  grantor.  But  this  is  not 
possible  after  there  has  been  an  acceptance.***  Delivery  and  ac- 
ceptance are  in  each  case  matters  to  be  proved  by  parol  evidence.*** 

Ddvoery  in  Eaaraw. 

A  deed  may  be  delivered  in  escrow;  that  is,  into  the  keeping  of 
a  third  person  to  be  delivered  to  the  grantee  on  the  performance  of 
some  condition.***     When  there  is  a  delivery  in  escrow,  and  the 

44  N.  H.  264;  Johnson  v.  Farley,  45  N.  H.  506;  Hibberd  v.  Smith,  67  Cal. 
547,  4  Pac.  473,  and  8  Pac.  46.  But  see  Wilt  v.  Franklin,  1  Bin.  (Pa.)  502; 
Merrills V.Swift,  18  Conn.  257.  And  cf.  Moore  v.  Hazleton,  9  AUen  (Mass.)  102. 

«»T  Tunlson  v.  Chamblin,  88  111.  879;   Tuttle  v.  Turner,  2B  Tex.  7."39. 

»»•  Church  V.  Oilman,  15  Wend.  (N.  T.)  656;  Jones  v.  Swayze,  42  N.  J. 
lAw,  279;   Stewart  ▼.  Weed,  11  Ind.  92. 

2B»  Jackson  v.  Phipps,  12  Johns.  (N.  Y.)  418;  Younge  v.  Gnilbeau,  8  Wall. 
636;  Fisher  v.  Hall,  41  N.  Y.  416.  But  see  MitcheU  ▼.  Byan,  8  Ohio  St.  377; 
Mypover  v.  French,  73  N.  0.  609. 

s«o  Hulick  V.  Scovil,  4  Oilman  (lU.)  159;  Stewart  v.  Weed,  11  Ind.  92. 

s«i  Johnson  v.  Btagg,  2  Johns.  (N.  Y.)  520.  But  the  application  of  this  doc- 
trine win  not  be  permitted  to  work  an  injury  to  third  persons.  Jackson  y. 
Bard,  4  Johns.  (N.  Y.)  230. 

s«3  CoweU  V.  Daggett,  97  Mass.  434;  Bryan  v.  Waah,  7  111.  067.  And  see 
Douglas  y.  West,  140  111.  455,  31  N.  E.  403. 

>•«  Warren  v.  Tobey,  32  Mich.  45;  Souyerbye  v.  Arden,  1  Johns.  Ch.  (N.  Y.) 
240;    Albert  v.  Burbank,  25  N.  J.  Bq.  404. 

i«4  Roberts  v.  Jackson,  1  Wend.  (N.  Y.)  478;  Earle's  Adm'n  v.  Earle,  20 
N.  J.  Law.  347. 

16S  Arnold  y.  Patrick,  6  Paige  (N.  Y.)  310;  Johnson  y.  Branch.  11  Humpk. 
(Tienn.)  521;  Loubat  y.  Kipp,  9  Fla.  60.  And  see  Blight  v.  Schenck.  10  Pa. 
St.  285;  Wallace  y.  Butts  (Tex.  Oiy.  App.)  31  S.  W.  687. 
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condition  Is  performed,'**  the  deed  becomes  effectual  from  the  time 
of  the  first  delivery,  unless  intervening  rights  have  attached.*" 
There  can  be  no  delivery  in  escrow  to  the  grantee  himself,**'  nor 
to  his  agent  or  attorney,  unless  the  agent  or  attorney  agrees  to  hold 
in  that  ^ay;  •••  otherwise,  the  deed  would  take  effect  as  if  no  con- 
dition had  been  attached.*^*  The  deed,  however,  may  be  passed 
through  the  grantee  to  another  person  to  hold  in  escrow.'^^  A 
deed  delivered  in  escrow  is  of  no  effect  until  the  condition  accom- 
panying is  performed,  even  though  it  is  actually  delivered  to  the 
grantee  without  the  performance  of  the  condition  through  the 
wrongful  act  of  the  depositary.*^*  For  a  valid  delivery  in  escrow 
there  must  be  no  power  in  the  grantor  to  recall  the  deed.*^*  The 
death  of  the  grantor  before  the  second  delivery  does  not  prevent  the 
deed  becoming  effectual  by  the  performance  of  the  condition  and  a 
second  delivery.*^* 

267.  ACKNOWLEDGMENT —A  deed  must  be  acknowl- 
edged by  the  grantor  to  be  his  voluntary  aot|  be- 
fore some  officer  designated  by  the  statutOf 

(a)  To  entitle  it  to  record. 

(b)  To  give  it  validity,  in  some  states. 

To  make  an  acknowledgment  the  grantor  goes  before  an  oiScer, 
designated  by  statute,  and  declares  that  the  deed  is  a  genuine  one, 

'•0  See  Johnson  v.  Baker»  4  Bam.  &  Aid.  440. 

S6T  HaU  V.  Harris,  6  Ired.  Eq.  (N.  C.)  303;  Price  y.  Railroad  Ck).,  34  m.  13; 
Poster  v.  Mansfield,  3  Mete.  (Mass.)  414;  Ruggles  y.  Ltfwson,  IS  Johns.  (S. 
Y.)  2S5;  Stephens  y.  Rinehart,  72  Pa.  St  434;  Lindley  y.  Groff,  37  Minn. 
338,  34  N.  W.  20. 

2e8Whyddon'B  Case,  Cro.  EUz.  520;  Williams  y.  Green,  Id.  884.  See 
Degory  y.  Roe,  1  Leon.  152.     Contra,  Hawksland  y.  Gatchel,  Cro.  EUc  835. 

se»  Cincinnati,  W.  &  Z.  R.  Co.  y.  lUir,  13  Ohio  St.  235;  Southern  Life  Ina 
&  Trust  Co.  y.  Cole,  4  Fla.  350;  Watkins  y.  Nash,  L.  R.  20  Eq.  262. 

S70  Stevenson  y.  Crapnell,  114  lU.  19,  28  N.  B.  370;  MUler  y.  Fletcher, 
27  Grat  403. 

«Ti  Gilbert  y.  Insurance  Co.,  23  Wend.  (N.  Y.)  43. 

«Ti  Eyerts  y.  Agnes.  6  Wis.  453;  lUinois  Cent.  R.  Co.  y.  McCuDougli,  60 
ni.  170;  Smith  v.  Bank.  32  Vt.  341.  But  see  Blight  y.  8chen<^  10  Pft.  St 
235;  WaHace  y.  Harris,  32  Mich.  380. 

»7t  James  y.  Yanderhejden,  1  Paige  (N.  Y.)  SSS, 

«T4  Lindley  y.  Groff,  37  Minn.  338,  34  N.  W.  26L 
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and  his  voluntary  act.  To  this  the  officer  makes  a  certificate. 
Proyisions  for  acknowledgment  are  purely  statutory,  and  do  not  exist 
at  common  law.  In  some  states  acknowledgment  is  required,  in  the 
absence  of  witnesses  to  the  deed,  to  give  it  any  validity,  while  in 
others  acknowledgment  is  only  for  the  purpose  of  admitting  the 
deed  to  record.*^'  In  many  states  it  is  provided  that  a  deed  prop- 
erly acknowledged  may  be  read  in  evidence  without  further  proof 
of  the  genuineness  of  its  execution,*^'  and  this  is  true  even  though 
the  deed  has  not  been  recorded.*"  Other  courts  hold  to  the  con- 
trary, however,  but  admit  the  unacknowledged  deed  as  evidence 
against  the  grantor  and  his  heirs.'^*  In  states  where  an  unac- 
knowledged deed  cannot  be  recorded,  if  such  an  instrument  is  ac- 
tually spread  upon  the  records,  it  does  not  constitute  notice,*^* 
though  it  may  be  actual  notice  to  one  who  has  examined  the  rec- 
ord.**^ No  one  has  power  to  acknowledge  a  deed  except  the 
grantor,  or  one  to  whom  he  has  given  a  power  of  attorney.**^  When 
husband  and  wife  have  joined  in  a  conveyance  of  the  wife's  land; 
both  must  acknowledge  the  deed;  and  so  when  a  wife  joins  in  her 
husband's  deed.*''  To  release  her  dower  she  must  acknowledge 
the  deed,  and  in  most  states  this  acknowledgment  must  be  separate 
and  apart  from  the  husband.'*'  An  acknowledgment  may  be  made 
at  any  time  before  the  deed  is  placed  on  record  or  used  in  evi- 

sTs  1  stim.  Am.  St  Law,  art  157.  See  Alt  v.  Stoker,  127  Mo.  406,  80  &  W. 
182. 

SY<  1  Stlm.  Am.  St  Law,  §  1572. 

ST  7  Keicbllne  v.  KeichHne,  64  Pa.  St  78. 

ST 8  Jackson  v.  Shepard«  2  Johns.  (N.  T.)  77;  Brown  v.  Manter,  22  N.  EL 
168;  OlbbB  v.  Swift,  12  Gush.  (Mass.)  888.  In  some  states  the  grpjitor  can 
be  compeUed  to  acknowledge  a  deed  executed  and  delivered.  Sollivan  v. 
Chambers.  18  R.  L  709,  81  AtL  167. 

ST§  Blood  V.  Blood,  23  Pick.  (Mass.)  80;  Kerns  v.  Swope,  2  Watts  (Pa.) 
75;  Dussaume  v.  Burnett,  5  Iowa,  96.  Contra,  Reed  v.  Kemp,  IG  IIL  445; 
Simpson  v.  Mondee,  8  Kan.  181. 

*•«  Bass  V.  BstUl,  60  Miss.  300;  Manaudas  v.  Mann,  14  Or.  460,  18  Pac. 
440. 

SSI  1  DevL  Deeds,  {  468.  For  method  of  proving  deed  where  grantor  la 
dead  or  refases  to  acknowledge  it  see  1  Stim.  Am.  St.  Law,  art  159. 

*s3  Sontherland  v.  Hunter,  98  N.  C.  810;   Ferguson  v.  Kingsland.  Id.  387. 

sts  1  Dembitz,  Land  Tit  879;  Richmond  v.  Voorhees,  10  Wash.  316,  88 
Pac  1014;   Chester  v.  Breitling  (Tex.  Civ.  App.)  80  S.  W.  464. 
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dence.'*^  Certain  officers  are  designated  before  whom  acknowl- 
edgments may  be  taken;  bnt  if  the  person  who  takes  the  acknowl- 
edgment is  a  de  facto  officer  the  acknowledgment  is  sufficient"" 
An  officer  taking  an  acknowledgment  must  not,  however,  be  a  party 
to  the  deed,**'  though  he  may  be  a  relative  of  one  of  the  parties 
without  invalidating  the  acknowledgment.**^  An  acknowledgment 
must,  in  some  states,  show  the  place  where  it  is  taken,***  and  the 
certificate  of  acknowledgment  should  also  show  the  official  charac- 
ter of  the  officer  taking  it.***  The  certificate  of  acknowledgment 
must,  in  general,  contain  the  name  of  the  grantor,**^  and  mast 
state  the  facts  which  constitute  the  acknowledgment,***  and  a  cer- 
tificate that  the  deed  was  "acknowledged"  is  not  sufficient.***  The 
signing  of  the  deed  need  not  be  in  the  presence  of  the  officer  who 
takes  the  acknowledgment.  The  officer  is  not  allowed  to  impeach 
his  certificate.***  In  some  states  the  certificate  of  the  officer  is 
prima  facie  evidence  only  of  the  facts  stated  therein.***  An  of- 
ficer taking  an  acknowledgment  may  correct  the  certificate  at  any 
time  to  conform  to  the  actual  facts  of  the  acknowledgment*** 

*•«  Pierce  v.  Brown,  24  Yt  105;  Johnson  v.  McGehee,  1  Ala.  186.  An 
acknowledgment  bearing  date  earlier  than  the  date  of  the  deed  is  good. 
Gest  V.  Flock,  2  N.  J.  Bq.  108. 

SS6  Woodruff  ▼.  McHarry,  66  IlL  218;    Brown  v.  Lnnt,  87  Me.  428. 

>••  Groesbeck  v.  Seeley,  13  Mich.  829;  Withers  t.  Baird,  7  Watts  (Pa.)  227; 
Wilson  y.  Traer,  20  Iowa,  231. 

»T  Lynch  y.  Liyingston,  6  N.  Y.  422;  KimbaU  y.  Johnson,  14  Wis.  674. 

sts  Willaid  y.  Cramer,  36  Iowa,  22;  Hardin  y.  Osborne,  60  lU.  93. 

!••  Lake  Erie  &  W.  R.  Go.  y.  Whitham,  155  111.  514,  40  N.  B.  1014;  Final 
y.  Badraa,  18  Mich.  218;  Johnston's  Lessee  y.  Haines,  2  Ohio,  55. 

t«o  Martind.  Ck>ny.  (2d  Ed.)  {  259.  But  see  Wilcozon  y.  Osbom,  77  Mo.  621; 
Dall  y.  Moore,  51  Mo.  589. 

til  Carpenter  y.  Dexter,  8  Wall.  513;  Calumet  ft  a  C.  ft  D.  Co.  y.  RosmH 
68  111.  426;  Myers  y.  Boyd,  96  Pa.  St  427. 

sttSGill  y.  Fauntleroy's  Heirs,  8  B.  Mon.  (Ky.)  177;  Flanagan  y.  Young, 
2  Har.  ft  McH.  (Md.)  38.    But  see  McC^rmack  y.  James,  86  Fed.  14. 

s»s  Central  Bank  y.  Copeland,  18  Md.  305;  AUen  y.  Lenotar,  53  Miss.  32L 
And  see  Kranichfelt  y.  Slattery,  12  Misc.  Rep.  96,  88  N.  Y.  Snpp.  27. 

St 4  Jackson  y.  Schoonmaker,  4  Johns.  (N.  Y.)  161;  ESdgerton  y.  Jones,  10 
Bilnn.  429  (GiL  341);  Lennon  y.  White  (Minn.)  63  N.  W.  620;  Hutchison  t. 
Rust,  2  Grat  (Va.)  394. 

>•&  Hanson  y.  Cochran,  9  Houst  181,  31  Atl.  880;  Jordan  y.  Corey,  2  Ind. 
385.    But  see  Newman  y.  Samuels,  17  Iowa, 
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268.  WITNESSES— In  some  states  one  or  two  disinter- 
ested witnesses  to  a  deed  are  required  by  statute 

(a)  For  the  validity  of  a  deed,  or, 

(b)  In  the  absence  of  acknowledgment,  to  entitle  it  to 

record. 

At  common  law  no  witnesses  were  necessary  to  the  validity  of  the 
deed.***  But  now,  by  statute,  in  many  states,  they  are  required. 
In  some  states  witnesses  are  necessary  to  the  validity  of  a  deed, 
even  between  the  parties,  while  in  others  they  are  required  only  when 
there  is  no  acknowledgment**^  In  some  states  only  one  witness 
is  required,  but  in  more  two  are  necessary.***  Some  courts  hold 
that  deeds  not  witnessed  as  required  by  statute  will  support  an  ac- 
tion for  specific  performance.***  The  witnesses  required  for  deeds 
are  such  as  are  competent  to  testify.***  The  witnesses  must  not 
be  interested  in  the  conveyance  at  the  time  they  act  as  witnesses,*** 
though  an  interest  subsequently  acquired  will  not  disqualify 
them.***  Where  there  are  several  grantors  of  a  joint  estate,  they 
are  not  competent  witnesses  for  each  other.***  The  witnesses  must 
sign  at  the  grantor's  request,**^  and  are  competent  to  testify  as  to 
his  mental  soundness  at  the  time  the  deed  is  executed.*** 

268.  BBGISTBY — ^A  deed  must  be  registered  or  recorded 
in  some  public  office  provided  by  statute 

(a)  To  give  it  priority  over  other  conveyances. 

(b)  To  give  it  validity,  in  some  states. 

>••  2  BL  Gomm.  807. 

s»T  1  stlm.  Am.  St  Law,  {§  1565,  1666.  And  see  Price  t.  Hajnes,  87  Bilch. 
4S7:   Genter  ▼.  Morrison,  81  Barb.  156. 

>••  Carson  y.  Thompson,  10  Wash.  205,  88  Pac.  1116. 

>••  Day  Y.  Adams,  42  Vt  510. 

soo  Frink  v.  Pond,  46  N.  H.  125;  Winsted  Say.  Bank  y.  Spenc«r,  26  Ooon. 
195;    Third  Nat  Bank  y.  O'Brien,  94  Tenn.  88,  28  a  W.  208b 

SOI  Winsted  Say.  Bank  y.  Spencer,  26  Oonn.  105. 

SOI  Carter  y.  Corley,  23  Ala.  612. 

•01  Townsend  y.  Downer,  27  Vt  119. 

S04  Pritchard  y.  Pahuer,  88  Hun,  412,  84  N.  Y.  Supp.  787;  TUte  y.  Lawrenea^ 
LI  Heiflk.  (Tenn.)  608. 

so 6  Brand  y.  Brand,  39  How.  Prac.  (N.  Y.)  106.  And  see  generally,  as  to 
statutes  requiring  attestation,  1  DembitZi  Land  Tit  848. 
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Recording  laws,  and  their  application  to  deeds  and  other  conyej- 
ancefl^  have  already  been  discnssed  in  connection  with  mortgages.'^* 

SAM£->COVENANTS  FOB  TITLE. 

870.  OovenantB  for  title  are  contracts  contained  in  a  con- 
veyance by  whidi  the  grantor  binds  himsftlf  to  the 
grantee  as  to  certain  facts  in  connection  with  the 
title  to  the  land  conveyed.  The  usual  covenants 
are: 

(a)  Of  seisin  and  right  to  convey  (p.  442). 

(b)  Against  incombrances  (p.  444). 

(c)  Of  warranty  and  quiet  enjoyment  (p.  446). 

(d)  For  farther  assurance  (p.  449). 

Ecpresa  and  ItnpUed  Covenants. 

Ck)yenants  are  contracts,  and  their  form  and  requisites  are  gov- 
erned by  the  law  relating  to  that  subject.**^  If  the  deed  in  which 
the  covenant  is  contained  is  void,  the  covenant  is  void.***  A  cov- 
enant cannot  enlarge  the  estate  conveyed  in  the  instnunent  which 
contains  the  covenant,  but  a  covenant  may,  hi  some  instances,  op- 
erate in  the  same  way  as  words  of  limitation.^***  Covenants  in 
deeds  are  either  express  or  implied.  The  word  ^give''  in  a  com- 
mon-law  feoffment  operated  as  a  covenant  of  warranty  daring  the 
grantor's  life,  but  was  not  binding  on  his  heirs.*^*  It  has  already 
been  seen  *^^  that  implied  covenants  are  raised  by  the  nse  of  the 
words  ^^grant  and  demise"  in  a  lease.  So  in  the  common-law  ex- 
change of  lands  there  are  implied  covenants  of  warranty  by  each 
party  to  the  conveyance.'^*     Deeds  operating  under  the  statute  of 

*••  Ante,  p.  218. 

•07  Clark,  Ck>nt  72. 

»••  Scott  V.  Scott,  70  Pa.  St  24& 

sotT&rrett  v.  Taylor,  9  Cianch,  68;  Shaw  v.  Oalbndtli,  7  Pa.  St  HI; 
Blanchard  v.  Brooks,  12  Pick.  (Mass.)  47;  Wlnbome  v.  Downing,  105  N.  O. 
20,  10  S.  B.  888. 

•10  1  Dembltz,  Land  Tit  484. 

•11  Ante,  p.  ISa 

•i>  Goimes  y.  Redmcm,  14  B.  Mon.  (Ky.)  284.  Bat  see  Dean  v.  Shelly,  8T 
Pa.  St.  427;  Walker  v.  Renfro,  26  Tex.  142.  As  to  implied  warranty  in 
partition,  see  ante,  p.  846^ 
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uses  raise  no  implied  covenants.' *■  In  some  of  our  states  implied 
covenants  do  not  exist  at  all,  whUe  in  others  they  are  expressly 
provided  for  by  statnte;  for  instance,  in  several  states  it  is  pro- 
Tided  that  the  words  "grant,  bargain,  and  sell"  raise  implied  cov- 
enants of  seisin,  against  incumbrances,  of  warranty,  and  for  quiet 
enjoyment*'*  If  express  and  implied  covenants  are  both  con- 
tained in  the  conveyance,  the  express  covenants  control.'^* 

£sal  and  Personal  Ooverumts. 

Covenants  are  also  classified  as  real  and  personal.*^*  What  such 
covenants  are  in  the  case  of  leases  has  already  been  discussed,*'^ 
and  the  same  principles  apply  to  covenants  for  title;  that  is,  they 
Are  real,  and  ran  with  the  land,  when  they  afleot  its  valne,  and  when 
their  performance  is  made  a  charge  upon  the  land.*^*  Personal 
covenants  are  those  which  bind  only  the  covenantor  and  his  per- 
sonal representatives.*** 

Independent  and  Dependent  Govenamts, 

Dependent  covenants  are  those  which  cannot  be  enforced  with- 
out the  performance  by  the  covenantee  of  some  condition  preced- 
ent.*'* Independent  covenants  are  those  which  one  may  enforce 
without  first  performing  the  obligations  to  which  he  is  bound.* ^^ 

•i>  Allen  V.  Say  ward,  5  Me.  227. 

si«  1  Stlm.  Am.  St.  Law,  §  1601. 

•16  Burr  V.  Stenton,  43  N.  Y.  402;  Yanderkarr  v.  Yanderkarr,  11  Johns. 
<N.  Y.)  122.    But  see  Funk  v.  Yoneida,  11  Serg.  &  &  (Pa.)  100. 

•!•  See  Clark,  Gout  645. 

SAT  Ante,  V'  196. 

S18  Suydam  v.  Jones,  10  Wend.  (N.  Y.)  180;  Wead  v.  Larkln,  64  HI.  488; 
First  Nat  Bank  y.  Security  Bank  (Minn.)  68  N.  W.  284;  Thomas  v.  Bland, 
m.  Ky.  1,  14  S.  W.  955;  Bean  v.  Stoneman,  104  Gal.  48,  87  Pac  777,  and 
88  Pac  38;  Allen  v.  Kennedy,  91  Mo.  324,  2  S.  W.  142;  TUlotson  v.  Prichard, 
iX)  Yt  84,  14  Atl.  802.  BuUding  restrictions  run  with  the  land.  Muzzarelli 
r.  Hulshizer,  163  Pa.  St  648,  80  AtL  291. 

•i*Gole  V.  Hughes,  64  N.  Y.  444;  Indianapolis  Water  Go.  v.  Nutte,  126 
Ind.  878,  26  N.  E.  72;  Brewer  v.  Marshall,  18  N.  J.  Eq.  837;  I^yford  v.  Bail- 
toad  0>.,  92  Cat  88,  28  Pac.  108. 

ISO  Tompkins  v.  EUiot,  6  Wend.  (N.  Y.)  486;  Ounningham  v.  MorrsU,  10 
Johns.  (N.  Y.)  203;  TUeston  v.  NeweU,  13  Mass.  410;  McCreUsh  v.  Ohurchman, 
A  Bawle  (Pa.)  26. 

Ml  Goodwin  v.  Holbrook,  4  Wend.  (N.  Y.)  377;  C3ouch  v.  Ingersoll.  2  Ptak. 
iMass.)  30a 
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Wherever  possible,  courts  will  construe  covenants  to  be  dependenrt 
rather  than  independent,  and  will  not  permit  a  plaintilT  to  recover 
damages  for  the  breach  of  a  covenant  withont  first  showing  perform- 
ance on  his  part  of  all  the  obligations  resting  npon  him."* 

271.  COVENANT  OF  SEISIN— A  covenant  of  seisin  is  that 

the  grantor  has  the  very  estate  in  quantity  and  in 
quality  which  he  purports  to  convey. 

272.  WHEN  BBOESN— As  to  when  the  covenant  of  seisin 

may  be  broken,  there  is  a  conflict. 

(a)  In  most  states  it  is  considered  a  covenant  of  lawftQ 

seisin,  and  can  be  broken  only  at  the  time  of  the 
conveyance. 

(b)  In  some  states  it  is  considered  as  a  covenant  of  in- 

defeasible seisin  and  can  be  broken  at  any  time. 

278.  HOW  BSOEEN— The  covenant  of  lawftd  seisin  is 
broken  when  the  grantor  is  not  in  lawAil  possession 
at  the  time  of  the  conveyance.  The  covenant  of 
indefeasible  seisin  is  broken  by  acts  -which  would 
be  a  breach  of  a  covenant  of  warranty. 

A  coYenant  of  seisin  is  an  assurance  by  the  grantor  to  the  grantee 
that  there  is  a  right  to  convey  the  estate  which  is  purported  to  be 
conveyed  by  the  deed.***  At  common  law  one  who  had  been  dis- 
seised of  his  land  had  no  right  to  convey  it,  though  the  one  who  had 
disseised  him  had."^  In  some  of  our  states  a  disseisee  now  has 
power  to  convey.*** 

When  Broken. 

As  to  when  the  covenant  of  seisin  is  broken  the  cases  are  con- 
flicting, most  courts  holding  that  it  must  be  broken  at  the  time  the 

*»  MecmD  y.  Railroad  Co.,  21  HL  588;  Clopton  v.  Bolton,  28  Miss.  7a 
SS8  Pecare  v.  Chouteau's  Adm'r,  18  Mo.  527;  HoweU  v.  Blchards,  11  Bast, 

642.     For  words  raising  a  covenant  of  seisin,  see  Wetzel  v.  Blchcredc  (Ohio) 

40  N.  B.  1004. 

«24  Thnrman  v.  Cameron,  24  Wend.  (N.  XJ  87;   Loud  v.  Darling,  7  ADeB 
(Mass.)  205. 
»"  1  Stlm.  Am.  8t  Law.  {  1401. 


§§  271-273)  COVEl^AJIT  OF  8KI8IM.  443 

deed  is  made  if  at  all,*'*  and  others  being  to  the  effect  that  it  may 
be  broken  at  any  time.**^  Under  the  former  ruling  the  covenant  is 
constmed  as  a  covenant  of  lawful  seisin,  while  the  other  roling 
would  make  it  the  same  as  one  of  indefeasible  seisin,  which  would 
be  practically  the  same  as  a  covenant  of  warranty.  The  covenant 
may,  of  course,  be  expressly  made  one  of  lawful  seisin  or  one  of  in- 
defeasible seisin.'*'  If  the  covenant  of  seisin  is  construed  as  for 
a  lawful  seisin  only,  it  does  not  run  with  the  land,  and,  if  not  broken 
when  the  conveyance  is  made,  there  can  be  no  subsequent  breach.*** 

How  Broken. 

The  covenant  for  lawful  seisin  is  satisfied  if  the  grantor  be  in  thfe 
possession  of  the  land  at  the  time  of  the  conveyance,  either  himself 
or  by  another  for  him.  Mere  possession  by  the  grantor  under  a 
claim  of  right  is  sufQcient,  even  though  his  title  is  not  good  against 
all  the  world.  All  that  is  required  under  a  covenant  of  lawful 
seisin  is  a  seisin  in  fact***  A  covenant  of  seisin  is  broken  when 
the  grantor  does  not  have  immediate  possession  of  the  land,  &i* 
when  his  estate  is  in  remainder,**^  when  there  is  a  deficiency  in  the 
amount  of  land  conveyed,***  or  when  the  land  described  in  the  con- 
veyance does  not  exist***  It  is  broken,  also,  if  there  are  fixtures  on 
the  land  which  may  be  removed  by  a  third  person,  who  owns  them.*** 
If  the  grantor  was  not  sole  seised,  but  a  joint  owner  was  in  posses- 

sss  Abbott  V.  AUen,  14  Johns.  (N.  Y.)  248;  McCarty  v.  Leggett,  8  HiU  (N. 
Y.)  135;  Wilson  v.  Cochran,  46  Pa.  St.  229;  Baker  v.  Hunt,  40  111.  265. 

stT  Schofleld  v.  Homestead  Go.,  82  Iowa,  817;  Coleman  v.  Lyman,  42  Ind. 
2S9;  Backus'  Adm'n  v.  McCoy,  8  Ohio,  211.  And  see  Dickson  v.  Desire's 
Adm*r,  28  Mo.  151,  This  Is  the  Bngllsfa  doctrine.  Klngdon  v.  Nottle»  4 
Maale  &  S.  58. 

SS8  Garfield  v.  Williams,  2  Yt  827. 

ss*  Greenley  r.  Wilcocks,  2  Johns.  (N.  Y.)  1;  Hamilton  v.  Wilson,  4  Johns. 
(N.  Y.)  72;  Blckford  v.  Page,  2  Mass.  455;  Ogden  v.  BaU,  40  Minn.  94,  41 
N.  W.  453.    But  see  KlmbaU  v.  Bryant,  25  Minn.  496. 

sso  FoUett  ▼.  Grant,  5  AUen  (Mass.)  175;  Raymond  v.  Raymond,  10  Gush. 
(Mass.)  134;   Scott  v.  Twiss,  4  Neb.  133. 

••1  Mills  V.  Catlin,  22  Yt  106.    See  Wilder  v.  Ireland,  8  Jones  (N.  C.)  90. 

«•>  Martind.  Conv.  (2d.  Ed.)  {  165.  But  see  McArthur  v.  Morris,  84  N.  C. 
406. 

MB  Bacon  v.  Lincoln,  4  Cnsh.  (Mass.)  212. 

*s«  Yan  Wagner  v.  Yan  Nostrand,  19  Iowa,  422. 
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Bion  with  him,  the  covenant  is  broken,***  as  it  is  also  by  adverse  pos- 
session by  another.***  But  the  covenant  is  not  broken  by  the  ex- 
istence of  a  highway  or  other  easement,**^  by  a  mortgage  on  the 
land,***  nor  by  an  outstanding  right  of  dower.***  An  existing 
lease  of  the  premises  conveyed  is  no  breach  of  the  covenant  of  seisin 
if  the  lease  is  known  to  the  grantee.***  If  the  grantee  is  seised  him- 
self, he  cannot  claim  a  breach  of  the  covenant  of  seisin.***  For  acts 
which  are  a  breach  of  a  covenant  of  indefeasible  seisin,  reference 
most  be  made  to  the  covenant  of  warranty.*  Hie  covenant  of  right 
to  convey  is  practically  the  same  as  the  covenant  of  seisin.*** 

874.  OOVBNANT  AGAINST  INOXTMBBANCES— A  oove- 
nant  against  inouxnbrances  is  that  there  are  no  out- 
standing rights  in  third  persons,  in  the  land  oon- 
Teyed. 

876.  HOW  BBOKEN— This  covenant  is  broken  by  any 
right  to  or  interest  in  the  land  which  may  subsist  in 
third  persons  to  the  diminution  of  the  value  of  the 
estate,  but  consistently  with  the  passing  of  the  fee. 

This  covenant  is  nsed  to  protect  the  grantee  against  incum- 
brances existing  on  land.  The  incumbrances  which  are  covered  bj 
this  covenant  are  of  two  kinds:  Those  which  are  permanent  in 
their  nature,  such  as  easements,  and  those  which  may  be  removed, 
such  as  mortgages.     The  covenant  against  IncnmbranceB  is  broken 

ssBDowner'8  Adm'rs  v.  Smith,  88  Vt  494;  Sedgwick  v.  HoUenback.  7 
Johns.  (N.  YO  876. 

tt«  Wetzel  T.  Rlchcreek  (Ohio)  40  N.  B.  1004. 

•tT  Whltbeck  v.  Cook,  16  Johns.  (N.  Y.)  483;  Vaughn  v.  Btusaker,  16  Ind. 
838. 

«««  Stanard  v.  Eldrldge,  16  Johns.  (N.  Y.)  254;  Reaaoner  v.  BdmandBon,  5 
Ind.  893. 

ttt  Fltzhugh  V.  Croghan,  2  J.  J.  Marsh.  (Ky.)  430;  Tnite  v.  MiUer,  10  OhIOb 
383. 
t««  Llndley  v.  Dakin,  18  Ind.  88a 
•*i  Fitch  T.  Baldwin,  17  Johns.  (N.  Y.)  161. 
•  Post.  p.  447. 
t4t  Chapman  v.  Holmes'  Ex^rs,  10  N.  J.  Law,  20L 
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when  the  conyeyance  is  made  or  not  at  all,  because  the  incum- 
brances must  exist  then,  if  at  all.*^*  But  incumbrances  which  do 
not  detract  from  the  value  of  the  premises  conveyed  until  they  are 
enforced  against  it  are  held  to  run  with  the  land,  so  that  they  may 
be  sued  on  by  the  person  who  holds  the  land  at  the  time  the  in- 
cumbrance is  enforced.***  When  there  are  incumbrances  of  this  kind 
on  the  land,  they  constitute  a  breach  of  the  covenant  from  the  time 
of  conveyance,***  though,  if  sued  on  before  the  incumbrance  is  en- 
forced, only  nominal  damages  can  be  recovered.*** 

How  Broken. 

The  covenant  against  incumbrances  is  broken  by  an  outstanding 
mortgage,  unless  the  grantee  is  bound  to  pay  it,**^  by  a  right  of 
dower,***  by  a  paramount  title,***  by  an  unexpired  lease^***  by  an 
outstanding  judgment,**^  or  by  unpaid  taxes  which  constitute  a 
lien  on  the  land.***  The  existence  of  an  easement  is  a  breach  of 
the  covenant  against  incumbrances.***  Even  when  the  easement 
is  known  to  the  grantee  at  the  time  he  takes  the  conveyance,  most 

<««  Clark  V.  Swift,  8  Mete.  (Mass.)  890;  Catbcart  t.  Bowman,  5  Pa.  St  817; 
Boyd  V.  Belmont,  58  How.  Prac.  (N.  Y.)  518;  MltcheU  t.  Warner,  5  Conn.  407. 
But  see  M'Crady's  Ex*rs  v.  Brisbane,  1  Nott.  &  McC.  (S.  C.)  101.  An  implied 
covenant  against  incumbrances  is  broken  immediately.  Streeper  v.  Abeln, 
60  Mo.  App.  485. 

>«4  Richard  v.  Bent,  59  111.  43;  Knadler  t.  Sharp,  86  Iowa,  286;  Oole  T. 
Kimball,  52  Vt  639. 

<«8  Richard  v.  Bent,  59  111.  43. 

««•  Bean  v.  Kayo,  5  Greenl.  (Me.)  94. 

t4T  Or  unless  the  mortgage  is  excepted  from  the  operation  of  the  covenant. 
ESstabrook  v.  Smith,  6  Gray  (Mass.)  572. 

848  Dower  is  an  incumbrance,  whether  initiate  or  consummate.  Blgelow 
▼.  Hubbard,  97  Mass.  195;   Walker's  Adm'r  v.  Deaver,  79  Mo.  664. 

•*•  Prescott  V.  Trueman,  4  Mass.  627. 

•■•  Clark  V.  Fisher,  54  Kan.  408.  38  Pac.  4as 

881  Jenkins  v.  Hopkins.  8  Pick.  (Mass.)  346;  Hall  v.  Dean,  18  Johns.  (N.  T.) 
106. 

888  LafTerty  v.  MUUgan,  165  Pa.  St.  534,  30  AtL  1030;  Hill  y.  Bacon,  110 
Mass.  888;  Mitchell  v.  PiUsbury,  5  Wis.  iffl;  Campbell  v.  McClure,  46  Neb. 
O08,  63  N.  W.  920;  Long  v.  Moler,  5  Ohio  St  271.  But  not  when  th^  have 
not  become  a  lien.    Bradley  v.  Dike  (N.  J.  Sup.)  32  AtL  132. 

<s<  Schaeffler  v.  Michllng,  18  Misc.  Rep.  520,  34  N.  Y.  Bup]>.  686;  Morgan 
V.  Smith,  11  111.  194;  Isele  v.  Bank*  135  Mass.  142.  But  see  Dunklee  v.  Rail* 
road  Co^  4  Foct  (N.  H.)  489. 
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cases  hold  that  it  is  a  breach  of  the  coyenant"^  The  coyenant 
against  incumbrances  may  also  be  broken  by  the  premises  oon- 
yeyed  being  subject  to  coyenants  which  mn  with  the  land,"'  aod 
conditions  which  affect  the  nse  of  the  premises.*** 

876.  COVENANT  OF  WABSANTT— A  covenant  of  war- 

ranty is  an  assurance  by  the  grantor  of  an  estate 
that  the  grantee  shall  enjoy  it  without  interruption 
by  virtue  of  a  paramount  title. 

877.  HOW  BBOKBN— A  covenant  of  warranty  Is  broken 

by  a  lawflil  eviction  from  all  or  part  of  the  jirem- 
ises. 

878.  SPEdAIi  WABRANTY— The  covenant  of  warranty 

may  be  restricted  to  certain  persons  or  claims. 

In  feudal  law  the  coyenant  of  warranty  bonnd  the  warrantor  in 
the  covenant,  on  the  breach  of  the  covenant  and  eviction  of  the 
covenantee,  to  give  the  latter  lands  equal  in  value  to  those  he  had 
lost*'^  The  modem  covenant  of  warranty  gives  the  grantee  only  a 
right  of  action  to  recover  damages  for  the  breach  of  the  covenant*" 
The  covenant  of  warranty  runs  with  the  land.  It  estops  the  war- 
rantor, and  those  claiming  under  him,  from  setting  up  a  subsequent- 
ly acquired  title  against  the  grantee.***  And  some  cases  hold  that 
if  the  grantor,  after  his  conveyance,  acquires  a  title  paramount  to 

ss«  Beach  t.  MUltf,  61  lU.  207;  Barlow  v.  McKinl^y,  24  Iowa,  60;  Tancoj 
Y.  l^tlock  aowa)  61  N.  W.  997;  Kellogg  v.  Malln,  62  Mo.  429.  Omtra,  Pat- 
terson V.  Arthurs.  9  Watts  (Pa.)  152. 

<is  Kellogg  V.  Robinson,  6  Yt  276;  Bronson  v.  Ooffln,  106  Mass.  176. 

sB«  Kellogg  V.  Robinson,  6  Yt  276.  But  a  condition  which  may  defeat  the 
estate  is  not  a  breach.    Estabrook  v.  Smith,  6  Gray  (Mass.)  672. 

tiT  Dig.  Hist  Real  Prop.  (4th  Ed.)  249. 

*««  Paxson  V.  Lefferts,  8  Rawle  (Pa.)  67,  note;  Jones  v.  Fxanklln,  80  Azfc. 
631. 

SB0  Bates  V.  Norcross,  17  Pick.  (Mass.)  14;  VHilte  v.  Patttn,  24  Pick. 
(Mass.)  824;  Jackson  v.  Stevens,  18  Johns.  (N.  Y.)  816;  King  t.  Gflson,  82 
HL  853:  Terrett  v.  Taylor,  9  Cranch,  48,  63. 
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the  one  which  he  has  transferred,  it  immediately  Inures  to  the  ben- 
efit of  the  grantee.***  Statutory  proyisions  to  this  effect  exist  in 
some  states.***  The  covenant  of  warranty  prevents  the  heirs  of  the 
warrantor  from  setting  up  a  paramount  title  to  the  lands  conveyed 
if  they  have  received  assets  from  their  ancestor,  thus  avoiding  cir- 
cuity of  action;  otherwise,  if  the  heirs  were  permitted  to  recover 
from  the  grantee  under  their  i>aramount  title,  the  grantee  could  in 
turn  sue  them  on  the  covenant  of  warranty,  and  enforce  the  dam- 
ages out  of  the  assets  which  they  had  received  from  the  war- 
rantor.*** 

Hew  Broken. 

The  covenant  of  warranty  is  broken  by  an  eviction  by  judgment 
of  law  from  part  or  all  of  the  premises.***  A  mere  disturbance  of  the 
grantee  will  not  constitute  a  breach  of  the  covenant,  for  the  dis- 
turbance, to  be  a  breach,  must  be  lawful.***  The  grantee,  however, 
need  not  wait  for  an  actual  ouster  under  a  judgment  recovered 
against  him,  but  may  yield  the  possession  to  one  having  a  para- 
mount title  without  incurring  the  cost  of  a  suit,***  and  he  may  even 
accept  a  title  from  such  person  without  losing  his  right  to  rely  on 
the  covenant  of  warranty.***  Though  when  he  brings  action  on  the 
covenant,  he  must  show  that  the  title  to  which  he  yielded  was  a 
valid  one.**^     A  mortgage  enforced  against  the  premises  conveyed 

••0  Knowles  v.  Kennedy,  82  Pa.  St  446;   Cnxdter  t.  Pierce,  81  Me.  177. 

■•1 1  Stim.  Am.  St  Law,  {  1454  B. 

••s  Bates  t.  NorcroBS,  17  Pick.  (Mass.)  14;  Ck)le  v.  Raymond,  9  Gray  (Mass.) 
217.  But  see  Jones  t.  Franklin,  30  Ark.  631.  When  those  who  would  be 
the  grantor's  heirs  take  by  purchase,  they  are  not  bound.  Whltesides  t. 
Ck>oper,  115  N.  C.  570,  20  S.  E.  295. 

86 s  Norton  t.  Jackson,  5  CaL  262;  Hannah  t.  Henderson,  4  Ind.  174; 
Stewart  t.  Drake,  9  N.  J.  Law,  139.    And  see  Lucy  v.  Levlngton,  2  Lev.  26. 

«•«  Gleason  v.  Smith,  41' Vt  293. 

tf  s  Hamilton  v.  Cutts,  4  Mass.  349;  Ciaycomb  t.  Mnnger,  51  HI.  876;  Funk 
T.  Oreswell,  5  Iowa,  62. 

•••  Eversole  t.  Early,  80  Iowa,  601,  44  N.  W.  897;  Hall  v.  Bray,  51  Mo. 
288;  Potwln  t.  Blasher,  9  Wash.  460,  37  Pac.  710;  DiUahunty  t.  Railway 
Ck>.,  59  Aik.  699,  27  S.  W.  1002,  and  28  S.  W.  657.  Bnt  see  Huff  v.  Land  Go. 
(Ky.)  30  8.  W.  660. 

t6T  Somen  v.  Schmidt,  24  Wis.  417;  Merritt  v.  Morse,  108  Mass.  276; 
Cheney  T.  8traube»  4S  Neb.  879,  62  N.  W.  234. 
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is  a  breach  of  the  covenant  of  warranty,'*'  ae  is  the  removal  of 
fixtures  by  one  having  the  right  to  do  so."*  The  existence  of  a 
valid  easement  over  the  land  conveyed  is  also  a  breach  of  the  cov- 
enant.*^* But  a  taking  of  the  land  under  the  right  of  eminent  do 
main  does  not  constitute  a  breach.*^^  The  covenant  for  quiet  en 
Joyment  is  the  same  as  the  covenant  of  warranty  in  all  its  practical 
effects.*^*  It  is  an  assurance  to  the  grantee  that  his  enjoyment  of 
the  land  conveyed  shall  not  be  disturbed  by  lawful  means,*^*  but 
does  not  attempt  to  protect  him  against  mere  disturbances  by 
trespassers.*^* 

Special  WofrrwnJty. 

The  covenant  of  warranty  so  far  considered  Is  one  of  general  war- 
ranty, but  the  covenant  may  be  limited  in  its  operation  to  the  claims 
of  particular  persons.  A  covenant  of  sx>ecial  warranty  is  many 
times  inserted  in  quitclaim  deeds,  by  which  the  grantor  warrants 
the  title  against  all  persons  claiming  through  him.  Such  a  cov- 
enant of  special  warranty  does  not  prevent  the  grantor  from  setting 
up  a  subsequently  acquired  title  against  the  covenantee.*^*  An- 
other form  of  covenant  of  sx>ecial  warranty  is  where  the  grantor 
covenants  that  the  title  shall  be  good  against  all  claims  except  a 
certain  mortgage  which  exists  upon  the  land.*^* 

••*  Harlow  v.  Tliomas,  15  Pick.  (Mass.)  66;  Toft  v.  Adama»  8  Pick.  (Mass.) 
647;   White  v.  Whitney,  3  Mete.  (Mass.)  81;  CJowdrey  v.  Oolt,  44  N.  7.  382. 

S60  West  Y.  Stewart,  7  Fa.  St  122. 

tTo  Harlow  v.  Thomas,  15  Pick.  (Mass.)  66;  Rusb  v.  Steele,  40  Vt  810.  Bnt 
see  Hymee  v.  Esty,  36  Hun  (N.  Y.)  147;  Brown  v.  Young,  69  Iowa,  625,  29 
N.  W.  041. 

•Ti  Peck  V.  Jones,  70  Pa.  St  83;   Brimmer  v.  City  of  Boston,  102  Mass.  19l 

tTt  Bostwlck  V.  WlUlams,  36  IlL  65,  69;  Emerson  v.  Proprietors  of  Land, 
1  Mass.  464.     But  see  Fowler  y.  Poling,  6  Barb.  (N.  Y.)  165. 

»T8  Sedgwick  V.  HoUenback,  7  Johns.  (N.  Y.)  376. 

«T4  Grecnby  v.  WUcocks,  2  Johns.  (N.  Y.)  1;  Beebe  v.  Swartwont,  8  Gllman 
(111.)  180;    Underwood  v.  Blrchard,  47  Vt  306. 

tTs  Jackson  v.  Wlnslow,  0  Ck>w.  (N.  Y.)  13;  TroU  v.  Eastman,  8  Mete 
(Mass.)  124;  Western  Min.  &  Manuf'g  Go.  v.  F^ytona  Cannel  Goal  Co,  8 
W.  Va.  406;  Buckner  v.  Street  15  Fed.  860b 

•Tf  Freeman  v.  Foster,  55  Me.  508. 
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AcHon  for  Breach, 

At  common  law,  after  the  breach  of  a  covenant,*^^  there  could  be  no 
assignment  of  itV*  This  is  still  true,  except  in  states  where  choses 
in  action  are  assignable.*^*  A  covenant  of  warranty  may  be  ap- 
portioned, as,  when  the  land  to  which  it  is  annexed  is  divided  and 
held  by  a  number  of  owners,  the  covenant  attaches  to  each  part, 
and  each  grantee  may  sue  on  the  covenant.* ••  When  there  have 
been  several  successive  conveyances,  each  with  covenants  of  war- 
ranty, and  the  last  grantee  is  evicted,  he  may  sue  all  of  the  war- 
rantors, but  can  recover  only  from  one.***  When  the  grantor  is 
sued  on  covenants  of  warranty,  if  the  land  has  been  warranted  to 
him,  he  may  vouch  in  his  warrantor  by  giving  him  notice  of  the 
suit,***  and  by  so  doing  he  relieves  himself  of  the  necessity  of  prov- 
ing in  a  subsequent  suit  against  such  warrantor  that  the  action  in 
which  he  was  defeated  was  well  founded.*** 

278.  COVENANT  FOB  FUBTHEB  ASST7BANCE— A  cot- 
enant  for  further  assurance  is  an  agreement  by  the 
grantor  to  do  any  other  acts  which  may  be  neces- 
sary for  perfecting  the  grantee's  title. 

The  covenant  for  further  assurance  is  used  as  a  means  of  enfor- 
cing specific  performance  of  a  conveyance  which  has  been  made,  and 

>rT  As  to  the  measure  of  damages  for  breach  of  corenants,  see  Hale, 
Dam.  367. 

>Ts  Lewes  V.  Ridge,  Cro.  Eliz.  868. 

sT»  Slater  v.  Rawson,  1  Mete.  (Masa)  460;  Allen  v.  Kennedy,  01  Mo.  824, 
2  S.  W.  142. 

>8o  Dickinson  v.  Hoomcs'  Adm'r,  8  Grat.  (Va.)  863.  And  see  Kane  v. 
Sanger,  14  Johns.  (N.  Y.)  89;   Lane  v.  Woodruif  (Kan.  App.)  40  Pac.  1079. 

»«i  Withy  V.  Mumford.  6  Ck)w.  (N.  Y.)  187. 

»•«  Grant  v.  Hill  (Tex.  Civ.  App.)  30  S.  W.  952.  The  warrantor  may  be 
required  to  defend,  though  the  claim  set  np  is  invalid.  Meservey  v.  Snell 
(Iowa)  62  N.  W.  767.  An  intermediate  covenantee  who  has  not  been  damni- 
fied cannot  recover  from  prior  covenantors.    Booth  v.  Starr,  1  Conn.  244. 

»<  Merritt  v.  Morse,  108  Mass.  276;  Somers  v.  Schmidt,  24  Wis.  417;  Pan) 
V.  Witman.  8  Watts  &  S.  (Pa)  409;  McCk>nnell  v.  Downs,  48  111.  271.  The 
warrantee  cannot  recover  from  the  warrantor  when  the  former  instigated 
a  third  person  to  claim  title  to  the  land.  Hester  y.  Hnnnicntt,  104  Ala.  282, 
16  South.  162. 
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might  proTe  defective  in  some  respects.  The  coyenant  applies  not 
only  to  the  doing  of  further  acts  which  may  be  necessary  to  protect 
the  grantee^s  title,  but  applies  also  to  the  execution  of  additional  in- 
stmments  to  give  the  grantee  a  perfect  title  of  record,  and  to  remore 
any  clouds  upon  such  title.' *^  The  covenant  for  further  assurance 
Is  one  which  runs  with  the  land,"'  and  is  broken  by  the  failure  of 
the  covenantor  to  do  the  various  acts  necessary  for  perfecting  the 
grantee's  title  when  requested.*** 

ESTOFPSL. 

280.  Title  by  estoppel  arlaee  when  the  holder  of  the  real 
title  is  prevented  by  law  firom  aaeerttng  it  in  de- 
nial of  his  acts  or  representations,  against  one  who 
has  relied  on  them  to  his  ix^ory.  The  estoppel 
w^hich  gives  such  title  is  either 

(a)  In  pais  (p.  451),  or 

(b)  By  deed  (p.  453). 

Title  by  estoppel  is  that  titie  which  is  created  by  presumption  of 
law  by  an  estoppel  which  prevents  the  actual  owner  of  land  from 
setting  up  his  titie  against  one  who  has  acquired  rights  in  the  land 
in  reliance  upon  some  acts  or  representations  of  the  owner,  and 
would  be  injured  by  permitting  the  owner  to  say  that  those  acts  or 
representations  were  false.**^  When  such  presumptions  arise,  they 
are  conclusive,  and  cannot  be  rebutted  by  the  owner;  though  he 
may,  of  course,  say  that  the  necessary  facts  to  constitute  the  estop- 
pel do  not  exist,***     The  effect  of  an  estoppel  is  to  convey  any  title 

*•«  lAmb  V.  Burfoank,  1  Sawy.  227,  Fed.  Cas.  No.  8,012;  Gwjnn  v.  Thomas, 
e  OUl  &  J.  (Md.)  420;  Warn  v.  Blckford,  7  Price,  050. 

s<sCk)lb7  V.  Osgood,  29  Barb.  (N.  Y.)  839;  Mlddlemore  v.  Ooodale,  Oro. 
Gar.  603. 

«••  King  V.  Jones,  6  Taunt  41&    Of.  Kingdon  v.  Nottle,  1  Haole  &  &  88& 

<8T  Bush  v.  Person,  18  How.  82. 

tss  Welland  Canal  Co.  v.  Hatbaway,  8  Wend.  (N.  Y.)  480;  Hanrahan  t. 
O'ReiUy,  102  Mass.  204.  Recitals  do  not  estop  a  party  from  showing  fraud. 
Hickman  v.  Stewart,  69  Tex.  255,  5  S.  W.  833.  An  agreement  to  divide  the 
proceeds  of  lands  does  not  create  an  estoppeL  Olipbant  y.  Boms,  140  N. 
Y.  218.  40  N.  E.  980 
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subsequently  acquired  bj  the  grantor  to  the  one  entitled  to  the 
estopi)el,***  and  not  merely  to  bind  the  title  in  the  hands  of  the 
owner  so  that  he  cannot  set  it  up.  Some  cases  hold  that  the  latter 
is  the  mle.  But  the  weight  of  authority  is  that  in  estoppel  the 
title  inures  to  the  benefit  of  the  grantee  or.  a  person  who  has  ac- 
quired rights  in  the  land  in  reliance  upon  the  facts  which  consti- 
tute the  estoppel.'**  And  in  some  states  it  is  provided  by  statute 
that  the  title  shall  so  inure.***  The  estoppel  of  a  tenant  to  deny 
his  landlord's  title  has  been  discussed  in  a  former  chapter.**' 

Estoppel  in  Pais, 

When  one  claims  title  by  an  estoppel  in  pais,  he  must  show  that 
representations  have  been  made  to  him  for  the  purpose  of  influ- 
encing his  conduct,  that  he  has  relied  on  those  representations,  and 
that  he  would  be  Injured  by  permitting  the  other  party  to  deny  the 
truth  of  those  representations.***  A  case  of  title  by  estoppel  in 
pais  may  be  illustrated  by  the  instance  of  the  owner  of  land  inducing 
another  to  make  improvements  on  tne  land  under  a  mistaken  belief 
of  ownership.  In  a  proper  case  the  owner  of  the  land  might  be 
held  estopped  to  set  up  his  title  to  the  injury  of  the  one  who  had  been 
induced  by  him  to  make  the  improvements.***  As  to  whether  in- 
fants and  married  women  may  be  bound  by  estoppel  in  pais,  the  cases 

astThe  one  claiming  by  estoppel  cannot  recover  for  the  breach  of  a  cove- 
nant In  the  deed  to  the  former  owner.  Noke  v.  Awder,  Cro.  Bliz.  486.  And 
see  Andrew  v.  Pearce»  1  Bos.  &  P.  (N.  R.)  15S. 

••oDoe  V.  Oliver,  10  Bam.  &  C.  181;  Baxter  v.  Bradbury,  20  Me.  200; 
Somes  V.  Skinner,  S  Pick.  (Mass.)  52;  Walton  v.  Follansbe^  131  111.  147,  23 
N.  E.  332;  Clark  v.  Baker,  14  Gal.  612;  Ivy  t.  Yancey,  129  Mo.  501,  31  S. 
W.  837;  Bush  t.  Marshall,  6  How.  284.  And  see  Reese  v.  Smith,  12  Mo. 
344.  But  the  title  does  not  innre  to  the  grantee  without  his  consent,  so  as 
to  defeat  his  right  to  maintain  an  action  on  the  coyenants  of  the  deed. 
Blanchard  t.  Ellis,  1  Oray  (Mass.)  195. 

••1 1  Stlm.  Am.  St    Law,  {  1454  B. 

ttt  Ante,  p.  148. 

••sMalloney  v.  Horan,  49  N.  Y.  Ill;  Brown  ▼.  Bowen,  80  N.  Y.  519; 
Anderson  v.  Cobum,  27  Wis.  566;  Little  v.  Giles,  25  Neb.  313,  41  N.  W.  186; 
Hill  T.  Epley,  81  Pa.  St  334;  Stuart  v.  Lowry,  42  Minn.  473,  44  N.  W.  532; 
Parker  t.  Barker,  2  Mete.  (Mass.)  423;  Huntley  t.  Hole,  58  Conn.  445,  20 
AtL  469. 

s*4  Nlyen  t.  Belknap,  2  Johns.  (N.  Y.)  573;  Wendell  v.  Van  Rensselaer,  1 
Johns.  Ch.  (N.  Y.)  344;  Des  Moines  &  Ft  D.  R  Co.  t.  Lynd  (Iowa)  62  N.  W. 
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are  conflicting.  Borne  hold  that  they  may  be  00  bound  if  the  one 
claiming  title  by  estoppel  can  show  fraudulent  acts  on  the  part  of 
the  infant  or  married  woman  without  setting  up  any  contract  en- 
tered into  by  such  person,  because  infants  and  married  womeD 
would  have  no  power  to  contract  in  relation  to  their  lands,  but  could 
be  bound  by  their  fraudulent  acts.'**  An  estoppel  in  pais  may 
arise  either  by  positive  acts  or  by  the  omission  to  do  acts, — such  as 
to  give  notice  to  one's  title  to  land  when  required  to  do  so.  For  in- 
stance, if  one  stands  by  and  sees  his  land  sold  by  another  person 
without  notifying  the  purchaser  of  his  rights  therein,  he  will  be 
estopped  from  setting  up  his  title  against  such  purchaser.***  If, 
however,  the  owner  has  his  title  on  record,  the  record  is  notioe  to 
such  purchaser,  and  no  estoppel  can  arise.**^  The  cases  are  oon- 
flicting  as  to  whether  fraud  is  a  necessary  element  of  estoppel  in 
pais.***  But  there  is  substantial  agreement  that  the  effect  must 
be  the  same  as  if  a  fraudulent  intent  existed.*** 

806;  Phillips  V.  Clark,  4  Mete.  (Ky.)  348;  Muse  v.  Hotel  Oo.,  68  Fed.  637; 
Union  Pac.  Ry.  Co.  v.  U.  S.,  15  C.  C.  A.  123,  67  Fed.  975;  Wehrmanii  v. 
Conklln,  155  U.  S.  314,  15  Sup.  Ct  129.  Where  lots  are  sold  as  abutting  oi^ 
a  street,  the  vendor  is  estopped  to  deny  the  dedication  of  the  street  by  hlw. 
McLiemore  v.  McNeley,  56  Mo.  App.  556. 

t9s  For  cases  holding  Infants  and  married  women  estopped,  see  Blakeslee 
V.  Slncepangh,  71  Hun,  412,  24  N.  Y.  Supp.  947;  Knight  v.  Thayer,  125  Mass. 
25;  Howell  t.  Hale,  5  Lea  (Tenn.)  405;  Appeal  of  Grim,  105  Pa.  St  875; 
Guertin  v.  Mombleau,  144  111.  32,  33  N.  E.  49;  Sandwich  ManuTg  Oo.  v. 
Zellmer,  48  Minn.  406,  51  N.  W.  379;  Berry  v.  Seawall,  13  O.  O.  A«  101,  65 
Fed.  742  (a  parol  partition).  For  cases  holding  Infants  and  married  women 
QOt  estopped,  see  Innis  t.  Templeton,  95  Pa.  St.  262;  Spencer  y.  Carr,  46  N. 
Y.  406;  McBeth  v.  Ttabue,  69  Mo.  642;  Hilbnm  y.  Harris  (Tex.  ClT.  App.> 
29  S.  W.  923.  A  married  woman  is  not  estopped  by  an  InvaUd  pow«r  of 
attorney.    Brown  v.  Rouse,  1(M  Cal.  672,  38  Pac.  507. 

8»6  Cochran  t.  Harrow,  22  UL  345;  Dlckerson  v.  Colgroye,  100  U.  &  678; 
\Vendell  v.  Van  Rensselaer,  1  Johns.  Ch.  (N.  Y.)  344;  Bates  y.  Swlger  (W. 
Va.)  21  S.  E.  874;  Mask  v.  Allen  (Miss.)  17  South.  82;  Swift  t.  StOTaU  (Ala.) 
X7  South.  186.    But  see  Irwin  v.  Patchen,  164  Pa.  St.  51,  30  Atl.  496. 

>»T  Lathrop  v.  Bank,  31  N.  J.  Eq.  273;  Vlele  v.  Judson,  82  N.  T.  82; 
Porter  v.  Wheeler  (Ala.)  17  South.  221.  But  see  Neal  t.  Gregory,  19  Fla.  856. 
The  record  of  the  forged  deed  raises  no  estoppel  against  the  owner  of  the 
land.    Meley  y.  CoUlns,  41  Cal.  663. 

8»8  That  fraud  Is  a  necessary  element  of  estoppel,  see  Henshaw  y.  BlsselU 

tt0  Maple  y.  Kussart,  53  Pa.  St  348;   McNeU  y.  Jordan,  28  Kan.  7. 
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Sam&---I)vvi»ion  Lines. 

A  large  number  of  cases  on  estoppel  in  pais  have  arisen  in  con- 
nection with  division  lines  and  fences,  and  the  holdings  of  the 
court  are  by  no  means  uniform.  If  the  parties,  in  locating  the 
line,  merely  agree  to  put  a  fence  or  building  on  a  certain  line  with- 
out any  reference  to  where  the  actual  boundary  is,  or  if  the  fence  or 
building  was  located  otherwise  than  on  the  true  line  through  mis- 
take, no  estoppel  arises,  and  either  party  may  claim  to  the  true  line 
when  it  is  discovered.***  On  the  other  hand,  if  the  true  line  is  un- 
known through  loss  of  monuments,  and  the  parties  agree  upon  a 
division  line,  either  themselves  or  through  arbitrators,  the  parties 
are  estopped  to  claim  that  such  line  is  not  the  true  line.**^ 

JEstoppd  by  Deed. 

No  one  can  be  estopped  by  deed  who  has  not  power  to  make  a 
valid  deed.**'  When  title  arises  through  estoppel  by  deed,  the 
grantor  is  estopped  to  deny  that  he  had  the  interest  which  he  pur- 
ports to  convey  by  his  deed.***  When  the  deed  is  by  indenture, 
both  parties  may  be  estopped  to  deny,  unless  one  of  them  has  been 
induced  to  execute  the  deed  by  fraud,***  that  the  contract  which 
arises  from  the  conveyance  is  binding  on  them.***    So,  too,  in  a 

18  Wall.  271;  Davidson  v.  Young,  88  lU.  145;  Boggs  v.  Mining  Co.,  14  GaL 
279;  Jewett  v.  Miller,  10  N.  Y.  402;  Andrews  v.  Lyons,  11  Allen  (Massu) 
849.     Contra,  Maple  v.  Kussart,  68  Pa.  St  348. 

400  Proctor  V.  Machine  Co.,  187  Mass.  169;  Proprietors  of  Ltyerpool 
Wharf  V.  Prescott,  7  Allen  (Mass.)  494;  Thayer  v.  Bacon,  8  Allen  (Mass.) 
163.  But  not  after  acquiescence  for  the  period  of  the  statute  of  limitations. 
Chew  V.  Morton,  10  Watts  (Pa.)  821. 

«oi  Reed  V.  Farr,  85  N.  Y.  113;  Jackson  v.  Ogden,  7  Johns.  (N.  Y.)  888; 
Joyce  v.  Williams,  26  Mich.  882;   Knowles  v.  Toothaker,  58  Me.  174. 

«<»s  Bank  of  America  v.  Banks,  101  U.  S.  240,  247;  Jackson  v.  Yanderheyden, 
17  Johns.  (N.  Y.)  167. 

«os  Logan  V.  Eaton  (N.  H.)  81  AtL  18;  Bank  of  U.  8.  v.  Banning,  4  Cranch, 
C.  C.  81,  Fed.  Caa.  No.  908;   Carson  v.  Cochran,  52  Minn.  67,  53  N.  W.  1180. 

404  Jackson  v.  Ayers,  14  Johns.  (N.  Y.)  224;  Alderson  v.  Mmer,  15  Grat 
(Va.)  ^>79. 

40  5  Fort  V.  Allen,  110  N.  C.  188,  14  S.  B.  685;  Raby  v.  Reeves,  112  N.  C. 
688,  16  S.  B.  760;  Fitch  v.  Baldwin,  17  Johns.  (N.  Y.)  161.  Acceptance 
of  a  devise  may  estop  the  devisee  to  set  up  a  claim  Inconsistent  with  thf 
will.  Hyde  V.  Baldwin,  17  Pick.  (Mass.)  808;  Watson  v.  Watson,  128  Mass 
152. 
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deed  poll,  the  grantee  may,  by  his  acceptance  of  the  deed,  be  estop- 
ped to  deny  the  contents  of  the  deed.*®*  A  quitclaim  deed  estops 
the  grantee  as  to  the  grantor's  capacity.***  The  common-law  con- 
veyance by  feoffment  imposed  an  estoppel  on  the  feoffor  during  his 
life,  which  prevented  him  from  setting  up  a  paramount  title  subse- 
quently acquired.*®"  But  deeds  of  release  and  quitclaim  place  no 
estoppel  on  the  grantor  as  to  future-acquired  interests,*®*  though 
they  do  as  to  rights  existing  at  the  time  of  the  conveyance*" 
Deeds  operating  under  the  statute  of  uses  cause  no  estoppels  as  to 
either  present  or  future  titles,  unless  they  contain  covenants  which 
so  operate.*^ ^  Estoppel  by  deed  may  arise  through  recitals  contain* 
ed  therein,  such  as  recitals  as  to  the  origin  of  the  title,***  or  where 
the  grantor  recites  that  the  land  conveyed  is  bounded  by  a  street.*" 
A  recital,  however,  to  be  effectual  as  an  estoppel,  must  be  definite.*" 
Recitals  in  a  will  bind  those  claiming  under  the  will  as  to  particular 
facts  stated  therein.**'  Deeds  containing  covenants  of  warranty  estop 

406  Comstock  v.  Smith,  26  Mich.  806;  Chloupek  v.  Perotka,  89  Wis.  651«  62 
N.  W.  537.  A  compromlBe  deed  does  not  necessarily  raise  an  estoppel.  Strong 
V.  Po'well,  92  Oa.  591,  20  S.  E.  6.  A  grantee  may  show  that  he  was  evicted 
under  a  title  paramount  to  that  of  his  grantor,  and  that  he  Is  holding  as 
tenant  under  the  owner  of  such  paramount  title.  Moore  t.  Smead,  89  Wis. 
558,  62  N.  W.  426. 

40 T  A  grantee  under  a  quitclaim  deed  from  a  county  Is  estopped,  as 
against  a  former  grantee  of  the  county,  to  deny  the  county's  power  to  con- 
rey.     Roberts  v.  Railroad  Co.,  158  U.  S.  1,  15  Sup.  Ct  756. 

408  8  Washb.  Real  Prop.  (5th  Ed.)  103. 

«O0  Frost  T.  Society,  66  Mich.  62,  22  N.  W.  189;  Wight  t.  Shaw,  5  Gush. 
(Mass.)  56;  Miller  t.  Ewlng,  6  Gush.  (Mass.)  84;  Hanrick  v.  Patrick,  111)  C. 
S.  156,  7  Sup.  CJt.  .147;  Jourdaln  v.  Fox  (Wis.)  62  N.  W.  936;  Stephenson  t. 
Boody,  132  Ind.  60,  88  N.  E.  331;  Brawford  t.  Wolfe,  103  Mo.  391,  15  8.  W. 
426;  Klmmel  v.  Benna,  70  Mo.  52;  Chauvln  t.  Wagner,  18  Mo.  581. 

«io  Pre  Witt  T.  Ashford,  90  Ala.  294,  7  South.  881. 

«ii  Jackson  t.  Wright,  14  Johns.  (N.  T.)  198. 

4it  Stone  T.  Fltts,  88  S.  C.  893,  17  S.  E.  136;  BfltcheU  y.  Klnnard  (Ky.)  29 
S.  W.  309.  And  see  Undauer  v.  Younglove,  47  Minn.  62,  49  N.  W.  884;  Qood- 
win  V.  Folsom  (N.  H.)  82  Atl.  159.  But  cf.  Frick  t.  FIscub,  164  Pa.  St  628, 
80  Atl.  515. 

418  But  It  may  be  shown  that  such  a  recital  was  inserted  by  mistake.  Long 
T.  Cruger  (Tex.  Civ.  App.)  28  S.  W.  568. 

«i4  Onward  Building  Soc.  v.  Smlthson  [1898]  1  Ch.  1. 

«ii  Denu  V.  Cornell,  8  Johns.  Gas.  (N.  Y.)  174;   Katz  t.  Schnaler,  87  Hun, 
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the  grantor  from  setting  up  a  subsequently  acquired  title  against 
his  grantee/**  When  there  is  a  conveyance  by  co-tenants  of  a  joint 
estate,  no  estoppel  Is  raised  against  any  one  tenant  as  to  the  shares 
of  the  others.**^  Many  cases  hold  that  a  married  woman  may  be 
estopped  by  her  deed  which  is  made  effectual  by  her  husband  join- 
ing with  her,***  though  other  cases  deny  this  to  be  the  rule.*"  It 
would  seem  that  a  married  woman  should  be  estopped  by  her  deed 
whenever  statutes  have  provided  that  such  deed  shall  be  effectual 
to  pass  her  title  to  the  property.  A  wife  is  not  estopped,  however, 
by  joining  in  her  husband's  conveyance  to  release  her  right  of  dow- 
er through  any  recitals  or  covenants  in  such  deed.  Nor  is  a  hus- 
band estopped  by  joining  in  his  wife's  conveyance  to  release  his  right 
of  curtesy.**®  Estoppels  bind  only  parties  and  privies.***  They 
cannot  be  set  up  against  strangers  ***  or  by  them.***     All  persons 

348,  84  N.  Y.  Supp.  815.  But  see  Hatch  v.  Ferguson,  15  O.  O.  A.  201,  68  Fed. 
43. 

«!•  Wadhams  v.  Swan,  100  lU.  46;  Smith  v.  WlUIams,  44  Mich.  240,  6  N. 
W.  662;  Thomas  v.  Stickle,  82  Iowa,  72.  But  see  Younts  v.  Stames,  42  S. 
G.  22,  10  S.  E.  1011.  Those  claiming  under  the  grantor  are  estopped.  White 
y.  Patten,  24  Pick.  (Mass.)  824.  And  see  ante,  p.  446.  An  estoppel  to  set  up 
an  after-acquired  title  is  created  by  a  covenant  for  further  assurance.  Ben- 
nett V.  Waller,  28  111.  188.  But  the  heirs  of  the  grantor  are  not  estopped  un- 
less they  have  received  assets  from  him,  Ghauvln  v.  Wagner,  18  Mo.  531; 
or  when  they  claim  by  purchase,  and  not  by  descent,  Trolan  v.  Rogers,  88 
Hun,  422,  84  N.  Y.  Supp.  886. 

«iT  Welser  v.  Weiser,  6  Watts  (Pa.)  279;  WaUcer  v.  HaU,  16  Ohio  St  856. 
But  see  Rountree  v.  Denson,  59  Wis.  522,  18  N.  W.  618. 

«i*6nertin  v.  Mombleau,  144  IlL  82,  88  N.  E.  49;  Knight  v.  Thayer,  125 
Mass.  26;  Sandwich  Manurg  Go.  v.  Zellmer,  48  Minn.  408,  51  N.  W.  879; 
Bafley  v.  Seymour,  42  S.  G.  822,  20  S.  B.  62.  Her  subsequent  grantee  may 
be  estopped.    Ramboz  v.  Stowell,  108  C3aL  588,  37  Pac.  619. 

419  Thompson  v.  Merrill,  58  Iowa,  419,  10  N.  W.  796;  Hempstead  v.  Easton, 
33  Mo.  142;  Jackson  v.  Yanderheyden,  17  Johns.  (N.  Y.)  167;  and  see  MUler 
V.  Miner.  140  Ind.  174,  39  N.  E.  547. 

«so  Raymond  v.  Holden,  2  Gush.  (Mass.)  270;  Strawn  v.  Strawn,  50  111.  88; 
O'Neil  V.  Vanderburg,  25  Iowa,  104. 

4S1  GampbeU  v.  Hall,  16  N.  Y.  575;  Bates  v.  Norcross,  17  Pick.  (Mass.)  14; 
Graves  v.  GolweU,  90  IlL  612;   BroadweU  v.  Merritt,  87  Mo.  96. 

42*  Right  V.  Bucknell,  2  Bam.  &  Adol.  278;  Jackson  v.  Bradford,  4  Wend. 
(N.  Y.)  619. 

49t  Sunderlln  v.  Struthers,  47  Pa.  St  411;   Glasgow  v.  Baker,  72  Mo.  441. 
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claiming  under  one  who  is  estopped  are  estopped  also  if  they  hare 
notice  of  the  facts  constituting  the  estoppel.***  The  grantor,  how- 
ever, in  a  deed  which  would  raise  an  estoppel  against  him,  maj  ac- 
quire a  new  title  against  his  grantee,*'*  as  under  a  tax  sale  for  taxes 
levied  after  his  conveyance.*** 

ADVERSE  POSSESSION. 

881.  One  who  disseises  the  owner  of  land,  and  holds  It  ad- 
versely for  fhe  period  prescribed  by  the  statute  of 
limitations,  acquires  title  to  the  estate  of  the  dis- 
seisee. Acquisition  of  title  by  adverse  possession 
Is  subject  to  the  following  conditions: 

(a)  The  possession  must  be  actual  for  part  of  the  land 

at  least  (p.  459). 

(b)  It  must  be  visible  or  notorious  (p.  462). 
(0)  It  must  be  hostile  or  adverse  (p.  468). 

(d)  It  must  be  exclusive  (p.  465). 

(e)  It  must  be  continuous  by  one  person  or  by  persons 

in  privity  (p.  466). 

(f)  Possession  is  adverse  to  all  who  have  an  immediate 

right  to  the  possession  and  are  not  under  disability 
(p.  468). 

(g)  Possession  must  be  continued  for  the  whole  time  r^ 

quired  by  the  statute  (p.  469). 
(h)  Abandonment  by  the  disseisor  after  the  ftill  period 
has  run  does  not  divest  his  title  (p.  469). 

One  who  has  possession  of  land  is  entitled  to  hold  such  land 
against  all  persons  except  the  rightful  owner;  ^'^  and.  If  there  were 

Heirs  and  as^gns  may  claim  an  estoppeL  TmU  t.  Eastman.  8  Mete.  (Maas») 
121.  A  reversion  may  be  created  by  estoppel.  Sturgeon  t.  ^nogfleld,  15 
Mees.  &  W.  224;  Cuthbertson  y.  ItVing,  4  HurL  &  N.  742.  Cf.  Beddoe  t.  Wads- 
worth,  21  Wend.  (N.  Y.)  120.    Contra,  Slater  t.  Rawson,  1  Mete.  (MaasL)  4Bfk 

«s«Shay  t.  McNamara,  64  GaL  169;  Kimball  T.  Blaisdel^  6  K.  &  688; 
Doe  T.  Sklrrow,  2  Nev.  &  P.  123. 

«ti  BrylQ  v.  Morris,  26  Kan.  064. 

4t6  Hannah  t.  Collins,  94  Ind.  201. 

491  Hughes  y.  Graves,  89  Yt  859. 
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no  one  entitled  to  the  land,  the  first  person  taking  possession  there- 
of would  become  the  bwner^  and  his  title  would  be  said  to  arise  b^ 
occupancy.***  But  as  all  public  land  in  this  country  is  owned  b> 
the  United  States  or  the  states,  no  title  can  be  acquired  by  occu- 
pancy now.  When  a  man  takes  possession  of  land  belonging  to 
another  he  acquires  rights  therein  which  may  ripen  into  a  title 
either  through  the  doctrine  of  estoppel,  by  which  the  true  owner 
may  be  prevented  from  setting  up  his  title  against  the  one  in  pos- 
session, or  through  the  statutes  of  limitations,  which  provide  that, 
if  one  holds  possession  of  land  for  the  period  provided  by  the  stat- 
utes of  the  various  states,  the  owner  of  the  land  shall  have  no  power 
to  dispossess  him.  There  are  two  theories  as  to  the  manner  in 
which  statutes  of  limitation  operate.  One  is  that  it  merely  de- 
stroys the  remedy  of  the  true  owner,  and  thus  cuts  off  his  rights 
against  the  one  in  possession,  who,  as  already  stated,  has  title  by 
that  possession  against  all  other  persons,  by  the  mere  fact  of  having 
possession.***  The  other  theory  is  that  the  statute  of  limitation 
operates  to  transfer  the  title  of  the  real  owner  to  the  one  in  adverse 
possession  of  the  land,  and  that  the  latter  acquires  a  title  which  he 
can  himself  sue  on.***  All  titles  acquired  by  virtue  of  the  statute 
of  limitations  are  for  the  same  estates  as  the  one  disseised  owned. 
Though  it  is  not  presumed  that  one  in  possession  claims  any  less 
estate  than  a  fee  simple,***  it  may  be  that  a  less  estate  will  be  gain- 
ed, as  in  a  case  where  a  tenant  for  life  is  disseised,  and  statute  of 
limitation  has  run  against  him.  The  disseisor  has  an  estate  only 
for  the  life  of  the  person  whom  he  has  disseised,  because  the  owners 
of  the  remainders  dependent  on  that  estate  do  not  loose  their  right  to 
recover  the  land  until  the  expiration  of  the  statutory  period  after 
their  right  to  the  possession  of  land  accrues,  which  is  not  until  the 
death  of  the  lite  tenant*** 

4S8  2  BL  Gomm.  268.  As  to  occupancy  of  an  estate  per  antra^  see  ante, 
p.  67. 

42*  2  Demblts,  Land  Tit.  1846. 

4«o  ToU  ▼.  Wrtght,  37  Mich.  98;  Parrar  t.  Heinrich,  86  Mo.  521;  Stokes  v. 
Berry,  2  SaUc  421.  The  disseisor  may  bring  an  action  to  quiet  title.  Inde- 
pendent Diet  of  Oak  Dale  t.  Fagen  (Iowa)  63  N.  W.  456. 

«>i  Some  Btatmes  proTlde  that  a  fee  simple  shall  be  acquired.  See  Bast 
Tennessee  Iron  &  Coal  Co.  v.  WIggin,  15  C.  C.  A.  510,  68  Fed.  446. 

«»  Pluche  y.  JoneSp  4  C.  0.  A.  622,  54  Fed.  860;   Plnckney  v.  Burrage,  81 
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Seisin  mnd  Disseisin. 

Seisin^  as  meaning  possession  of  land«  hajs  already  been  dis- 
cussed/" It  is  impossible  for  two  persons,  unless  they  are  joint 
owners,  to  hare  lawful  seisin  of  the  same  land  at  the  same  time.  If 
two  persons  are  thus  in  possession,  the  one  who  has  title  to  the  land 
will  have  the  seisin  also/'^  One  who  takes  possession  of  land 
against  the  claims  of  the  rightful  owner  is  said  to  disseise  the  lat- 
ter, and  is  called  a  disseisor.  It  is  not  necessary  that  such  person 
be  sui  juris,  for  an  infant  may  be  a  disseisor/"  Before  consider- 
ing any  details  or  elements  of  disseisin  and  adrerse  possession,  it 
may  be  mentioned  that  one  may  be  disseised  by  election;  that  is,  he 
may  treat  certain  acts  of  a  trespasser  as  a  disseisin,  and  proceed 
against  him  by  the  same  remedies  as  are  giren  one  who  is  disseised 
of  his  land/'*  In  order  that  a  disseisin  may  be  claimed  in  this 
way,  the  disseisee  must  actually  abandon  the  possession/*^  A  man 
may  be  seised  of  his  land  by  reason  of  his  being  in  actual  possession 
or  occupancy  of  it  himself,  or  he  may  be  seised  through  another, 
holding  subordinate  to  him,  as  a  landlord  is  seised  though  his  ten- 
ant be  in  possession/**  When  the  owner  of  lands  has  been  dis- 
seised, his  interest  in  the  land  has  been  reduced  to  a  mere  right  of 

N.  J.  Law,  21;  Merritt  y.  Hughes,  96  W.  Va.  357, 15  S.  E.  56;  Bagley  t.  Ken- 
nedy, 81  Oa.  721,  8  S.  E.  742.  So,  where  possession  is  taJ^en  as  Ufe  tenant  un- 
der a  void  wm  and  title  gained  by  lapse  of  time,  the  disseisor  wm  have  only 
a  life  estate  as  against  the  remainder-man  ii.  the  wilL  Board  v.  Board,  L.  R. 
9  Q.  B.  48.  But  where  husband  and  wife  are  disseised  of  the  wife's  lands, 
her  right  of  entry  accrues  at  once.  Melvin  v.  Proprietors,  16  Pick.  (Mass.)  161. 
Contra,  Foster  v.  MarshaU,  22  N.  H.  491.  If  the  estate  in  reyersion  or  re- 
mainder is  created  after  the  disseisin,  the  reyersioner  or  remaindei^nuui  is 
barred  at  the  same  time  as  the  tenant  of  the  particular  estate.  Doe  v.  Jones, 
4  Term  R  308. 

«"  Ante,  p.  31. 

434  Hunnicutt  y.  Peyton,  102  U.  S.  333;   Famr  y.  Helnrich,  86  Mo.  621. 

4>B  Lackman  y.  Wood,  25  Cal.  147. 

4*6  BuBw.  LiDL  %  237,  note;  Blunden  y.  Bani^  Cro.  Gar.  302;  Smith  y. 
Bortis,  6  Johns.  (N.  Y.)  197,  215;  Proprietors  of  Township  No.  6  y.  McFar- 
land,  12  Masa.  325,  327;  Prescott  y.  Neyers,  4  Mason,  327,  829^  Fed.  QsM, 
No.  11,390. 

4«T  Bums  y.  Lynde,  6  Allen  (MaaaO  806»  812;  MunzM  y.  Ward,  4  Allei 
(Mass.)   150. 

4ts  See  ante,  p.  28Qw 
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entry;  that  is,  the  owner  must  make  an  actual  entry  on  the  land  in 
order  to  regain  his  seisin,  but  for  this  purpose  a  physical  ouster  of 
the  disseisor  is  not  essential.^'*  ,It  is  simply  necessary  that  the 
disseisee  enter  on  the  land  with  the  intention  of  regaining  his  seisin, 
and  do  acts  showing  such  intention/^*  At  common  law,  if,  before 
the  right  of  entry  is  exercised,  there  be  a  descent  cast, — ^that  is,  if 
the  disseisor  die,  and  his  rights  acquired  by  the  disseisin  are  trans- 
ferred to  his  heirs, — ^the  disseisee's  right  of  entry  is  changed  to  a 
mere  right  of  action.  This  rule  obtains,  however,  in  only  a  few  of 
our  states.*** 

Po88e8sion  nvust  hs  Actual. 

In  order  that  title  may  be  gained  by  adverse  possession,  it  is  nec- 
essary that  there  be  an  actual  disseisin  of  the  owner,  and  this  can 
only  be  by  the  disseisor  being  in  possession  of  the  land  in  ques- 
tion.**' No  particular  acts  are  necessary  to  show  such  possession, 
though  some  are  of  such  a  nature  that  they  leave  no  doubt  as  to  the 
character  of  the  occupancy.  Among  these  may  be  mentioned  resi- 
dence on  the  land,**'  the  erection  of  buildings  and  other  struc- 
tures,*** or  the  actual  inclosure  of  the  land  with  a  fence.**"  None 
of  these  acts  are  absolutely  necessary,  and  in  some  cases  might  be 
impossible,  from  the  character  of  the  property.***  Adverse  pos- 
session must  be  accompanied  by  an  ouster  of  the  real  owner  of  the 

«*•  Shearman  t.  Irrlne's  Lessee,  4  Crancli,  867;  Jackson  t.  Hariland,  13 
Johns.  (N.  Y.)  229;  Altemus  y.  CampbeU,  0  Watts  (Pa.)  28.  But  see  Jadc- 
son  ▼.  Cairns,  20  Johns.  (N.  Y.)  301;  Hairs  Lessee  t.  Vandegrift,  3  Bin. 
(Pa.)  874. 

««•  Altemus  y.  CampbeU,  9  Watts  (Pa.)  2S. 

«4i3  Washb.  Real  Prop.  (5th  Bd.)  140. 

«4s  Ward  t.  Cochran,  ISK)  U.  S.  597,  14  Sup.  Ot  280;  Bwlng  v.  Blcom,  40 
Pa.  St  498. 

«4s  Hughs  y.  Plclserlng,  14  Pa.  St.  297;  Cunningham  v.  Brumbaclc,  28 
Ark.  386;  Bell  y.  Denson,  56  Ala.  444.  Cultlyation  is  not  always  adyerse  pos- 
session.   State  y.  Suttle,  115  N.  C.  781,  20  S.  E.  725. 

444  EUicott  y.  Pearl,  10  Pet.  412;  Goltermann  y.  Schiermeyer,  111  Mo.  404, 
19  S.  W.  484,  and  20  S.  W.  161;  Moss  y.  Scott,  2  Dana  (Ky.)  271;  Hubbard 
y.  Eiddo,  87  111.  578. 

44i  Doolittle  y.  Tlce,  41  Barb.  (N.  Y.)  181;  Millar  y.  Humphries,  2  A.  E. 
Marsh.  (Ky.)  446.  As  to  what  Is  a  sufficient  Inclosure,  see  Yates  y.  Van 
De  Vogert,  56  N.  Y.  526;    Pope  v.  Hanmer.  74  N.  Y.  240. 

44f  People  y.  Van  Rensselaer,  9  N.  Y.  291;   De  Lancey  y.  Plepgnis,  138  N. 
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land,  though  it  Is  not  necessary  that  it  be  by  force.  Cutting  timber 
or  grass  on  the  land  which  is  claimed  to  be  held  by  adverse  posses- 
sion has  been  held  insufficient  to  show  disseisin.^'^^  And  in  all 
cases  the  disseisor  must  do  the  acts  which  constitute  the  disseisin 
with  the  intention  to  produce  that  effect.***  A  mere  intention  to 
disseise  is  not  effectual  unless  accompanied  by  positive  acts.  For 
instance,  the  owner  of  the  surface  of  land  cannot  disseise  another 
who  owns  the  mines  under  the  soil  by  merely  claiming  such  mines, 
but  must  work  them,  or  do  other  acts  indicative  of  ownership.*** 
80,  too,  taking  a  deed  to  lands  from  one  not  the  owner,  and  record- 
ing it,  does  not  constitute  a  disseisin  unless  there  is  an  entry  under 
the  deed.***  Nor  would  an  entry  upon  lands  claimed  under  a  deed 
be  a  disseisin  if  the  entry  was  made  by  mistake,  with  no  intention 
to  disseise.**^  But  an  entry  under  a  deed,  though  the  deed  be  ab- 
solutely void,  will  be  an  ouster  of  the  owner.*** 

Constructive  Possession — Cblor  of  Title. 

The  possession  which  we  have  been  discussing  in  the  last  section 
applies  only  to  the  tracts  of  land  which  are  actually  held  by  the  dis- 

X.  26,  83  N.  B.  822;  Murphy  v.  Doyle,  87  Minn.  118,  88  N.  W.  220;  Webber 
V.  Clarke,  74  Oal.  11,  16  Pac.  431;   Hubbard  v.  Klddo,  87  HI.  678. 

44T  Wiggins  V.  Klrby  (Ala.)  17  South.  354;  Mission  of  Immaculate  Virgin 
v.  Gronin,  143  N.  Y.  624,  38  N.  B.  964;  Price  v.  Brown,  101  N.  Y.  669,  6  N. 
B.  434.  Adverse  possession  is  not  shown  by  building  a  shanty  which  is 
never  occupied,  WldEliffe  v.  Bnsor,  9  B.  Mon.  (Ky.)  263;  or  by  gathering 
seaweed.  Trustees  of  East  Hampton  v.  Kirk,  68  N.  Y.  460;  or  by  hauling 
sand  at  Intervals  for  20  years.  Strange  v.  Spaulding  (Ky.)  29  S.  W.  187.  But 
cutting  timber  in  a  well-settled  district  may  be  an  actual  dlss^sln.  Murray 
T.  Hudson,  66  Mich.  670,  32  N.  W.  889;  Homw  t.  Beuter,  162  OL  106,  88  N. 
B.  747;  Scott  v.  Delany,  87  111.  146.  And  cutting  hay  for  20  years  has  been 
held  sufficient.  Sullivan  v.  Eddy,  164  111.  199,  40  N.  E.  482.  And  see  Whlt- 
aker  v.  Shooting  Club,  102  Mich.  464,  60  N.  W.  988. 

««•  Jackson  v.  Huntington,  6  Pet.  402,  439;  Bwing  t.  Burnet,  U  Pet  41; 
Olarke  v.  McGlure,  10  Grat  (Ya.)  806. 

««»  Algonquin  Goal  Co.  v.  N^them  Coal  &  Iron  Co.,  162  Pa.  St  114,  29  kXL 
402. 

4 BO  Trustees  of  Putnam  Free  School  v.  Fisher,  88  Me.  824. 

4B1  Skinner  v.  Crawford,  64  Iowa,  119,  6  N.  W.  144.  But  see  Rowland  t. 
«7iUiam8,  23  Or.  616,  89  Pac.  402. 

48«  Northrop  v.  Wright.  7  Hill  (N.  T.)  476;  North  t.  Hammer,  84  Wis.  425; 
McMUlan  v.  Wehle,  66  Wis.  685,  13  N.  W.  694;  Moody  t.  Fleming,  4  Ga.  115. 
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seisor,  and  occupied  by  him.  But  by  the  doctrine  of  constructive 
possession  under  color  of  title  there  may  be  a  disseisin  and  adverse 
holding  of  more  land  than  is  actually  occupied.  This  occurs  when 
the  disseisin  is  made  under  a  deed  or  other  instrument  which  pur- 
ports to  convey  more  land  than  is  occupied  by  the  disseisor.  If  the 
deed  is  recorded,  or  is  othei'wise  brought  to  the  notice  of  the  owner, 
the  disseisor  is  held  to  be  in  constructive  possession  of  all  the  land 
purported  to  be  conveyed  by  the  instrument  under  which  he  claims.**" 
Color  of  title  is  anything  in  writing  which  serves  to  define  the  extent 
of  the  disseisor's  claim,  or  it  is  a  writing  which,  upon  its  face,  pro- 
fesses to  pass  title,  but  which  in  fact  does  not  do  it***  The  instru- 
ment relied  on  to  give  color  of  title  need  not  be  valid.  Color  of 
title  may  be  given  by  a  deed,*''  an  execution  sale,*'*  a  decree  of 
court,* '^  and  some  cases  hold  that  a  quitclaim  deed  is  sufficient,* '^^ 
though  this  is  denied  by  others.*"*  In  order  to  acquire  adverse  title 
by  constructive  possession,  claim  of  title  must  in  all  cases  be  brought 
to  the  notice  of  the  owner  of  the  land,  either  by  actual  knowledge  o' 

45t  Jackson  v.  Vermllyea,  6  Cow.  (N.  Y.)  677;  Peoria  &  P.  U.  By.  Go.  \. 
Tamplin,  156  lU.  285,  40  N.  E.  960;  Cooper  y.  Cotton  MlUs  Co.,  M  Tenn.  5S8. 
30  8.  W.  353;  Bon  Air  Coal,  Land  &  liUmber  Co.  y.  Parks,  94  Tenn.  263,  29  S. 
W.  130;  Baker  y.  Swan's  Lessee,  82  Md.  355;  Whitehead  y.  Foley,  28  Tex. 
L     But  see,  as  to  wild  lands,  Jackson  y.  Woodruff,  1  Cow.  (N.  Y.)  276. 

*»*  2  Dembltz,  Land  Tit.  1414;  2  Plngree,  Real  Prop,  f  1168;  Bast  Ten- 
nessee Iron  &  Coal  Co.  y.  Wiggin,  15  C.  C.  A.  510,  68  Fed.  446;  Biasing  y. 
Smith,  85  Hun,  564,  33  N.  X.  Supp.  123;  MiUett  y.  Lagomareino,  107  Cal.  102, 
40  Pac  25;  Studstill  y.  WiUcox,  94  Ga.  690,  20  S.  B.  120;  Finley  y.  Hogan, 
60  Ark.  499,  30  S.  W.  1045.  For  facts  insufficient  to  establish  color  of  title, 
see  Dubuque  y.  Coman,  64  Conn.  475,  30  Atl.  777. 

45B  Welborn  y.  Anderson,  37  Miss.  155;  Chickering  y.  Failes,  26  111.  508. 
But  see  Wright  t.  Tichenor,  104  Ind.  185,  3  N.  B.  853.  A  defectiye  tax  deed 
giyea  color  of  title.  Reusens  y.  Lawcion,  91  Va.  226,  21  S.  B.  847;  Lennig's 
Bz'rs  y.  White  (Ya.)  20  S.  B.  831.  But  see  Nye  y.  Alfter,  127  Mo.  529,  30  S. 
W.  18a 

4Bf  FaUs  of  Neuse  Manurg  Co.  y.  Brooks,  106  N.  a  107,  11  a  B.  456;  Ken- 
drlck  y.  Latham,  25  Fla.  819,  6  South.  871. 

«ST  Huls  y.  Buntin,  47  111.  896.  That  a  yold  judgment  is  not  sufficient  under 
a  short  statute  of  limitations,  see  Latimer  y.  Logwood  (Tex.  Ciy.  App.)  27  S. 
W.  960. 

4Bt  Minot  y.  Brooks,  16  N.  H.  874;  McDonough  y.  Jefferson  Oo.,  79  Tex.  685, 
15  S.  W.  490. 

«••  Swift  y.  Mulkey,  14  Or.  59,  12  Pac.  7flL 
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through  notice  implied  by  law.***  The  doctrine  of  constructive  pofr 
session  does  not  apply  to  any  land  which  is  actaaUy  hdd  by  the  own- 
er.**^ When  a  deed  convoys  land  to  which  the  grantor  has  title,  and 
also  purports  to  convey  land  to  which  he  has  no  title,  if  the  grantee 
takes  possession  of  the  land  rightfully  conveyed,  he  is  not  in  con- 
structive possession  of  the  other  tract.***  So,  if  two  separate  tracts 
of  land  are  attempted  to  be  conveyed  by  a  void  deed,  and  possession  is 
taken  of  only  one,  adverse  possession  will  not  extend  to  the  other 
tract  under  color  of  title.***  The  doctrine  of  color  of  title  makes  no 
difference  as  to  the  actual  possession  required  for  the  part  of  the 
land  as  to  which  there  is  a  disseisin  in  fact.*** 

Possession  nrnst  be   Visible  or  Notorious. 

In  order  that  title  may  be  acquired  by  adverse  possession,  it  is 
necessary  that  the  acts  of  the  disseisor  be  such  that  the  owner  will 
be  given  notice  of  the  claim  to  his  lands,***  though  it  is  not  necessary 
that  he  have  actual  knowledge  ***  of  such  claim,  if  tiie  acts  relied  on 
by  the  disseisor  are  such  as  raise  a  presumption  that  the  owner  must 
have  known  of  his  claim.* '^  Fencing  or  occupying  the  lands  is  suffi- 
cient,*** though  having  them  surveyed  would  not  be.***  Nor  is  a  mere 

4«o  Potts  V.  Gilbert.  8  Wash.  O.  a  475,  Fed.  Cas.  No.  U,847;  BUicott  v. 
Tcarl,  10  Pet.  412;  Ewing  s  Lessee  y.  Burnet,  11  Pet  41;  Jackson  t.  Wood- 
ruff, 1  CJow.  (N.  Y.)  276;    Little  v.  Downing,  37  N.  H.  355. 

*•!  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Nugent,  152  m.  119,  39  N.  B.  263;  Word 
T.  Box,  66  Tex.  596,  8  S.  W.  93;  Trimble  t.  Smith,  4  Bibb  (Ky.)  257.  And  see 
Fox  T.  Hinton,  Id.  559.  When  land  is  owned  by  several,  possession  of  part 
under  a  deed  to  the  whole  does  not  disseise  all.  Tum^  v.  Moore,  81  Tex. 
206,  16  S.  W.  929. 

462  Word  V.  Box,  66  Tex.  596,  3  S.  W.  93;   Bailey  v.  Oarleton,  12  N.  H.  9. 

«•«  Grimes  v.  Ragland,  28  Ga.  123;  Morris  t.  Mcdary.  48  Minn.  846.  46  N. 
W.  238. 

4 64  Humes  t.  Bernstein,  72  Ala.  546. 

««8  Wilson  ▼.  Henry,  85  Wis.  241;  Swing's  Lessee  v.  Burnet  11  Pet  63; 
Florida  S.  R.  Oo.  t.  Loring,  2  C.  C.  A.  546,  51  Fed.  982;  Huntington  y.  AUen, 
44  Miss.  654;  King  v.  Carmichael,  136  Ind.  20,  85  N.  B.  509;  Mmett  v.  Lago- 
marsino  (CaL)  88  Pac.  308;   Ponder  y.  Cheeves,  104  Ala.  807,  16  Sooth.  145. 

«••  Actual  knowledge  is  always  sutticient  Dansch  y.  Crane,  109  Mo.  323, 
19  S.  W.  61;  Brown  v.  Cockerel,  33  Ala.  38. 

4«T  Musick  V.  Barney,  49  Ma  458;  Bailey  v.  Carleton,  12  N.  H.  9i 

«••  Oatter  y.  Cambridge,  6  Allen  (Mass.)  20;   Allen  y.  Allen,  58  ^Hs.  206»  16 


4f  •  Thompson  v.  Burhans,  61  N.  Y.  02;   Beatty  v.  Mason,  80  Md.  409. 
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entry  on  the  lands  under  a  void  deed  sufflcient  unless  it  is  brought  to 
the  notice  of  the  owner  by  the  deed  being  recorded,  or  in  some  other 
way.*^®  If  a  tenant  attorns  to  one  claiming  adversely  and  gives  that 
as  a  reason  for  refusing  to  pay  rent  to  the  true  owner,  the  latter  has 
notice  of  the  adverse  daim.*'*  In  one  case*'*  it  was  said:  *1f  the 
owner  visit  his  land,  the  indications  of  adverse  possession  and  claim 
should  be  so  patent  that  he  could  not  be  deceived.  In  this  case,  if  the 
owner  should  have  visited  this  land,  he  might  have  seen  wood  cut 
and  rails  split  and  hauled  off, — pretty  good  indications  of  trespass; 
but  he  would  have  seen  no  habitation,  no  inclosures,  no  fields;  noth> 
ing,  indeed,  to  advise  him  that  an  adverse  claim  was  set  up,  that  some 
one  was  disputing  his  title.**  The  payment  of  taxes  is  not  sufficient 
to  constitute  an  adverse  holding.*'* 

Paassaeion  must  hs  Hbettls  and  Adverse. 

It  must  also  be  shown  that  the  possession  of  the  disseisor  is  hostile 
and  adverse  to  the  true  owner,  and  not  subordinate  to  him.*'*  There 
need  not,  however,  be  a  distinct  claim  of  right  or  title  by  the  dis- 
seisor.*'* Whether  or  not  the  possession  has  been  adverse  is  a 
question  of  fact  in  each  case.*'*  Where  adjoining  owners  establish 
a  fence  between  their  lands  for  convenience,  without  reference  to 
the  true  line,  and  i)ossession  is  held  by  each  up  to  the  fence  so  estab- 
lished, such  possession  will  not  be  treated  as  adverse,  and  no  dis- 
seisin will  occur,  though  the  fence  be  not  on  the  true  line.*"    It  is 

N.  W.  610.  And  see  Leeper  v.  Baker,  68  Mo.  400.  Living  In  a  shanty  on 
wild  land  while  cutting  timber  has  been  held  insufOcient.  McKinnon  t. 
Meston  (Mich.)  62  N.  W.  1014. 

4T0  Bracken  y.  Jones,  63  Tez.  184. 

«Ti  2  Dembitz,  Land  Tit  1891. 

*Ti  Pike  V.  Robinson.  79  Mo.  615. 

«Tt  Brown  ▼.  Rose,  48  Iowa,  231;    Scott  v.  MUls,  49  Ark.  266,  4  8.  W.  908. 

«T4  Ghlonpek  t.  Perotka,  89  Wis.  551,  62  N.  W.  537;  Cook  t.  Babcock,  11 
Cnsh.  (Mass.)  206;  Jackson  y.  Berner,  48  111.  203;  Sparrow  y.  Hoyey,  44 
Mich.  63,  6  N.  W.  93;   Washburn  y.  Cutter,  17  Minn.  361  (GU.  3S5). 

*»•  Puckett  y.  McDanlel.  8  Tex.  Oly.  App.  630,  28  a  W.  860.  But  there 
must  be,  at  least,  a  general  claim  of  ownership.  Klrkman  y.  Brown,  93 
Tenn.  476,  27  &  W.  709;    Wade  y.  Johnson,  94  Ga.  348,  21  S.  E.  569. 

4T«  Cummlngs  y.  Wyman,  10  Mass.  466;   Blackmore  y.  Gregg,  2  Watts  ft  8. 
(Pa.)  182;   Highstone  y.  Burdette,  54  Mich.  829,  20  N.  W.  64.     That  adyerse 
possession  Is  a  question  of  law,  see  Jackson  y.  Huntington,  5  Pet  402. 
'    4TT  Bird  V.  Stark,  66  Mich.  654,  83  N.  W.  754;   Goltermann  y.  Schlenneyer, 


«64  TITLB.  (Ch.  1(> 


held  that  if  one  in  possession  of  land  sues  another  for  trespass,  thi» 
is  evidence  of  an  adverse  holding  against  the  owner  of  the  land.*'* 
fio  declarations  by  the  disseisor  that  his  holding  is  adverse  to  the  own- 
er are  admissible.*^*  WTien  entry  has  been  made  nnder  the  owner, 
possession  so  acquired  is  not  adverse/'*  For  example,  when  an  entry 
was  made  nnder  a  bond  for  a  deed,  no  adverse  possession  would  be 
acquired  while  the  purchase  price  remains  unpaid.***  To  make  pos- 
session obtained  under  the  owner  adverse,  there  must  be  a  subse^ 
quent  disclaimer  of  the  owner's  title,  and  the  disclaimer  must  be 
made  known  to  the  owner.***  Whenever  a  person  having  a  right  to 
land  enters,  such  entry  is  presumed  to  be  under  the  existing  right, 
and  not  as  a  disseisor.***  But  when  one  has  entered  under  a  convey- 
ance of  the  fee  by  a  life  tenant,  and  continues  in  possession  after  the 
latter's  death,  his  possession  is  adverse  to  the  remainder-man.***  We 
have  already  seen  that  possession  by  a  co-tenant  is  not  adverse  to  the 
other  owners,***  though  it  may  be  made  so  by  an  actual  oustar  of  the 
co-tenants,  and  a  denial  of  their  title.***  A  deed  by  a  Joint  owner  of 
the  whole  of  the  premises  to  a  stranger  is  not  a  disseisin  unless  there 

111  Mo.  404,  10  S.  W.  484.  and  20  &  W.  101;  Qrube  v.  WeUs,  84  Iowa,  14S. 
But  see  Seymour  v.  Oarli,  81  Minn.  81,  10  N.  W.  406;  Ramsey  v.  Glenny,  45 
Minn.  401,  48  N.  W.  822;  Smith  y.  McKay,  80  Ohio  St  400;  French  v.  Pearee, 
8  Conn.  439. 

*f  Hollister  v.  Young,  42  Vt  408. 

*7»  But  see  Lynde  v.  WUllams.  68  Mo.  880. 

*»o  Hoban  v.  Cable,  102  Mich.  206,  60  N.  W.  466;  Coleman  v.  Pickett  82 
Hun.  287,  31  N.  Y.  Supp.  480;  Whiting  v.  Bdmua'te,  94  N.  Y.  309;  Campbell 
V.  Shipley.  41  Md.  81;  Abbey  Homestead  Ass'n  v.  Wlllard,  48  CaL  614 
But  see  Sands  v.  Hughes,  63  N.  Y.  287. 

*•!  Tayloe  v.  Dugger,  66  Ala.  444;  Knox  v.  Hook,  12  Mass.  829;  Brown  t. 
King,  5  Mete.  (Mass.)  173;  Harris  v.  Rlchey.  56  Pa.  St.  896;  Rigor  v.  Fry*.  ® 
111.  507.     But  see  Jackson  v.  Foster,  12  Johns.  (N.  Y.)  488. 

*»a  HaU  V.  Stevens,  0  Mete.  (Mass.)  418;  Long  t.  Mast.  11  Pa-  St  189;  CJIarke 
v.  McClure.  10  Grat.  (Va.)  305;  Allen  v.  Allen,  68  Wis.  202,  16  N.  W.  610;  Gria- 
wold  V.  Little.  13  Misc.  Rep.  281,  34  N.  Y.  Supp.  703. 

*»»  Nichols  V.  Reynolds,  1  R.  I.  80;    Mhoon  v.  Cain,  77  Tex.  817. 14  a  W.  94. 

*•*  Christie  v.  Gage,  71  N.  Y.  189;  Doe  v.  Gregory.  2  AdoL  &  BL  14.  But 
see  Doe  v.  Hull,  2  Dowl.  &  R.  38. 

*•«  Ante,  p.  840. 

♦••  Campau  v.  Dubois,  39  Mich.  274;  Rickaitl  v.  Bldcanl,  18  PIdfe.  (Maas.) 
261;  Jackson  t.  Tibbits,  9  (3ow.  (N.  Y.)  246L 
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is  an  entry  under  the  deecL**^  Poflsession  in  any  case  without  claim 
of  title  does  not  give  rise  to  any  title  in  the  occupant,  though  it  be 
continued  for  the  statutory  period.^*'  The  taking  of  a  deed  by  the 
disseisor  from  the  disseisee  before  the  bar  of  the  statute  of  limita- 
tions is  complete  will  Interrupt  its  running.^**  One  who  takes  pos- 
session of  land  for  the  purpose  of  becoming  the  owner  by  adverse 
holding  is  entitled  to  the  statut(»y  bar  if  his  possession  is  continued 
the  necessary  number  of  years.*** 

Poeaessian  must  he  JSochuwe. 

80,  also,  possession  under  clisdm  of  adverse  rlg^t  must  be  exdusiye, 
in  order  to  ripen  into  a  title.**^  This  can  never  be  the  case  when  the 
possession  is  joined  with  that  of  the  owner,  for  when  two  persons 
are  thus  in  possession  the  seisin,  as  we  have  stated,  belongs  to  the 
one  who  holds  the  title.**'  So,  too,  the  doctrine  of  constructive  pos- 
session under  color  of  title  does  not  apply  if  the  lands  which  are  so 
claimed  are  in  the  actual  possession  of  the  owner.***  As  has  been 
stated,  x>osBession  of  a  Joint  owner  against  his  co-tenants  -must  be  ex- 
dusive  and  adverse  to  out  ofF  their  rights.*** 

««T  Jackson  v.  Smith,  IB  Johna  (N.  Y.)  411;  King  v.  Garmlchael,  186  Ind. 
20,  86  N.  B.  609. 

«••  QUchrist  V.  McLaaghUn,  7  Ired.  (N.  Q)  810;  Brown  y.  Gay,  8  GreenL 
(Me.)  126;  Brown  v.  OockereU,  88  Ala.  88;  Gmbe  t.  Wells,  84  Iowa,  148; 
Bt  Louis  University  v.  McCnne,  28  Mo.  481;  Winn  v.  Abeles,  86  Kan.  86,  10 
Pac  448.  And  see  Craiy  t.  Goodman,  22  N.  Y.  170.  But  the  title  under 
which  the  land  Is  claimed  need  not  be  even  prima  facie  good.  Sumner  v. 
Stevens,  6  Mete.  (Mass.)  887.  But  possession  held  under  mistake  may  be  ad- 
verse. Beckman  v.  Davidson,  162  Mass.  847,  88  N.  SL  88;  Wilson  v.  Hunter, 
58  Ark.  626,  28  &  W.  418. 

4S9  A  mere  offer  to  purchase  has  been  held  to  have  this  effect  Lovell  t. 
Frost,  44  Cal.  471.  But  see  Rowland  v.  Williams,  28  Or.  616,  82  Pac.  402. 
Agreeing  to  vacate  for  a  valuable  consideration  stops  the  running  of  the  stat^ 
ute.  Eldrldge  v.  Parish,  6  Tex.  Oiv.  App.  86,  26  S.  W.  48.  And  see  Dietrlck  t. 
Noel,  42  Ohio   St  1& 

«••  Craig  V.  Cartwright,  66  Tex.  418,  42L  For  szcq^ons,  see  2  Demblts, 
Land  Tit  1886.  Possession  need  not  be  under  color  of  title.  Homer  v.  Reutsi; 
162  in.  106,  88  N.  B.  747. 

491  Foulke  V.  Bond,  41  N.  J.  Law,  627. 

«•>  Farrar  v.  Heinrich,  86  Mo.  621;  Hunnicutt  v.  Pe7ton»  108  U.  S.  88& 

«M  See  ante^  p.  460L 

«•«  Ante,  p.  840. 
bsalfkop.— 80 
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I\memon  mutt  ie  Oontimtam. 

The  rights  gained  bj  disseisiii  will  in  all  cases  be  lost  if  the  pos- 
session is  intermpted  or  abandoned  before  the  period  prescribed  by 
the  statute  of  limitations  has  elapsed.^**  It  is  not  necessary  that  dur- 
ing the  whole  time  the  disseisor  be  in  actual  occupancy  of  the  land,  or 
haFe  his  residence  on  it.^**  It  is  sufficient  if  the  facts  are  such  as  to 
show  actual  possession  in  any  way/*^  Where  the  disseisin  has  been 
by  two  or  more  persons  jointly,  the  abandonment  of  possession  by  one 
causes  his  rights  to  pass  to  his  co-disseisor/**  When  possessioD  is 
interrupted,  the  running  of  the  statute  of  limitations  is  stopped,  and 
a  subsequent  return  to  possession  will  not  araO.  The  running  of  the 
statute  will  only  begin  from  the  date  of  the  return.^**  Acquirement 
of  an  adverse  title  is  prevented  if,  before  the  statutory  period  has  ex 
pired,  the  possession  of  the  disseisor  is  interrupted  by  an  entiy  by  the 
owner.*** 

Same — Tackmg. 

By  the  doctrine  of  tacking  it  is  held  that  possession  during  the 
whole  period  of  limitation  need  not  be  by  the  same  person,  but  the 

«•»  Yelverton  y.  HUlard,  38  Mich.  855;  Sparrow  v.  Hovej,  44  Mich.  03,  w 
N.  W.  83;  Brtckett  t.  Spofford,  14  Gray  (Mass.)  514;  Bliss  y.  Johnson,  94  .\. 
T.  235;  Moore  y.  ColUshaw,  10  Pa.  St.  224;  Groft  y.  Weakland,  34  Pa.  St. 
808;  Messer  y.  Reginnitter,  82  Iowa,  312.  Possession  once  established  will  bi> 
presumed  to  haye  continued,  in  the  absence  of  a  contrary  showing.  Marston 
V.  Rowe,  43  Ala.  271. 

«••  Possession  may  be  held  for  him  by  a  tenant  Hnnton  y.  Nichols,  55  Tex. 
217.  The  fact  that  the  buildings  on  the  land  are  yacant  from  time  to  time 
for  want  of  tenants  wlU  not  necessarily  Intermpt  the  adyerse  holding.  Down- 
ing T.  Mayes,  163  lU.  330,  38  N.  E.  620;  CosteUo  y.  Edson,  44  Minn.  135,  46  N. 
W.  299;  Gary  y.  Woodham,  103  Ala.  421,  15  South.  840.  Breaks  in  an  inclo- 
sure  which  is  relied  on  to  establish  adyerse  possession  do  not  interrupt  the 
running  of  the  estate.    Williams  y.  Rand  (Tex.  Gly.  App.)  30  S.  W.  509. 

4»7  Rieman  y.  Wagner,  74  Md.  478,  22  Aa  72;  Hughs  y.  Pickering,  14  Pa. 
St  297. 

«•>  Congdon  y.  Morgan,  14  S.  C.  587. 

«»•  Byrne  v.  Lowry,  19  Ga.  27;  Susquehanna  ft  W.  V.  R.  &  Coal  Cki.  t. 
Quick*  08  Pa.  St  189;  Core  y.  Faupell,  24  W.  Va.  238;  Oyerand  y.  Menoer, 
83  Tex.  122,  18  S.  W.  301. 

500  Brickett  y.  Spofford,  14  Gray  (Mass.)  614;  Burrows  y.  Gallup,  32  Conn. 
493.  But  see  Bowen  y.  Guild,  180  Mass.  121.  Bringing  an  action  is  not  nec- 
essary to  str  i>  tiie  running  of  the  statute.  Sl^earer  y.  Mlddleton,  88  Mich. 
G21«  50  N.  W.  787. 
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land  may  be  held  by  a  nninber  of  persons  if  they  are  in  privity,"®*  and 
the  length  of  their  holdings  added  together  to  make  up  the  8tatiitoi7 
period."*^*  In  some  cases,  however,  this  doctrine  is  denied  as  to  a 
vendee  of  the  disseisor.'®*  Where  the  rule  obtains,  its  effect  is  to 
give  a  disseisor  the  right  to  convey  the  imperfect  title  which  he  has  ac- 
quired by  his  disseisin  and  adverse  holding."®^  J^ot  only  a  grantee 
lias  a  right  to  add  his  possession  to  that  of  his  grantor  in  making  up 
the  statutory  period,  but  an  heir  or  a  devisee  may  count  the  time 
during  which  the  land  was  held  by  his  ancestor  or  testator."®"  Pos- 
session held  under  a  contract  of  sale  may  be  added  to  that  of  the 
vendor.'®"  In  the  same  way  the  possession  of  several  persons  as  ten- 
ants of  the  disseisor  may  be  sufficient  to  give  an  adverse  title."® ^ 

••1  DosweU  V.  De  La  Lanza,  20  How.  29,  32;  Doe  v.  Brown,  4  Ind.  143; 
City  and  County  of  San  Francisco  v.  Fulde,  37  CaL  849;  Crispen  v.  Hanna- 
van,  50  Mo.  536;  Weber  v.  Anderson,  73  111.  439;  Allls  v.  Field,  89  Wis.  327, 
62  N.  W.  85;  Smith  v.  Reich,  80  Hun,  287,  30  N.  Y.  Supp.  167;  Hughs  v. 
Pickering,  14  Pa.  St.  297;  Cooper  ▼.  Cotton-Mills  Co.,  94  Tenn.  588,  30  S.  W. 
353;  Tucker  v.  Price  (Ky.)  29  S.  W.  857.  A  testator,  a  person  to  whom  he 
has  devised  the  land  for  life,  and  the  remainder-man  under  his  will,  are  in 
privity.  Haynes  v.  Boardman.  119  Mass.  414.  The  existence  of  privity  may 
be  shown  by  parol  evidence.    Weber  v.  Anderson,  73  111.  439. 

SOS  McNeely  v.  Langfin,  22  Ohio  St.  32;  Overfield  v.  Christie,  7  Serg.  &  R. 
(Pa.)  173;  Smith  v.  Chapin,  31  Conn.  530;  Shannon  v.  Klnny,  1  A.  K.  Marnb. 
(Ky.)  8;  Davis  v.  McArthur,  78  N.  C.  357;  Scales  v.  Cockrill,  3  Head  (Tenn.) 
432. 

ft*«  Beadle  v.  Hunter,  3  Strob.  (S.  C.)  331;  King  v.  Smith,  1  Rice  (S.  C.)  10. 
As  holding  that  the  vendor  must  be  in  possession  under  color  of  title  to  make 
his  deed  effectual,  see  Nelson  v.  Trigg,  4  Lea  (Tenn.)  701. 

»o«  Leopard  v.  Leonard.  7  Allen  (Mass.)  277;  City  of  St  Paul  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  45  Minn.  387,  48  N.  W.  17;  Cooper  v.  Ord.  60  Mo.  420.  But, 
where  the  conveyance  is  void  on  its  face,  there  can  be  no  tacking,  Simpson  v. 
Downing,  23  Wend.  (N.  Y.)  316:  Potts  v.  Gilbert,  3  Wash.  C.  C.  475,  Fed.  Cas. 
No.  11,347;  nor  where  the  second  claims  adversely  to  the  first,  Jackson  v. 
Leonard,  9  Cow.  (N.  Y.)  653. 

§05  Williams  V.  McAliley.  Cheeves  (S.  C.)  200;  City  of  St  Paul  v.  Chicago, 
M.  &  St  P.  R.  Co.,  45  Minn.  387,  48  N.  W.  17.  So  a  dowress  may  add  her 
husband's  possession  to  her  own.  Doe  v.  Carter,  9  Q.  B.  863.  Contra,  Saw- 
yer V.  Kendall,  10  Cush.  (Mass.)  241.    And  see  Doe  v.  Barnard,  13  Q.  B.  945. 

•••  Brown  v.  Brown,  106  N.  C.  451,  11  S.  E.  647;  Mabary  v.  DoUarhlde,  98 
Mo.  198, 11  S.  W.  611. 

•91  Fanning  v.  WiUcoz,  3  Day  (Conn.)  258. 
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There  must  be  no  gap  in  any  case  between  the  holdings  which  are  to 
be  tacked.  ■•• 

Against   Whom  Possession  is  Adverse. 

Disseisin  and  adverse  possession  are  effectual  only  against  those 
who  are  entitled  to  the  possession  of  land.  For  this  reason  the  dis^ 
seisin  of  the  tenant  of  the  particular  estate  is  not  a  disseisin  of  the 
reversioner  or  remainder-man.*®*  Where  persons  hold  by  the  same 
title,  a  disseisin  of  one  will  act  as  a  disseisin  of  the  other.  For  in- 
stance, the  disseisin  of  a  tenant  is  a  disseisin  of  his  landlord,  and  the 
disseisin  of  a  mortgagor  or  of  a  mortgagee  is  effectual  against  the 
other  party."" •  So,  too,  a  cestui  que  trust  may  be  disseised  by  the 
ouster  of  his  trustee;  but  possession  by  the  trustee  will  not  be  ad- 
verse to  the  beneficiary  without  a  disavowal  by  the  trustee  of  the 
relationship.'^^  Nor  is  possession  by  heirs  adverse  to  the  claims  of 
the  creditors  of  the  testator. '^^^  In  most  states  the  statute  of  limita- 
tions does  not  begin  to  run  against  persons  who  are  under  disabilities, 
such  as  married  women,*"  infants,***  and  insane  persons,***  until 

808  LoulsvlUe  &  N.  R.  Co.  y.  Phllyaw»  88  Ala.  264,  6  South.  837;  Warren  y. 
Frederichs,  76  Tex.  647.  13  S.  W.  643. 

609  Watkins  y.  Green,  101  Mich.  493,  60  N.  W.  44;  Doe  y.  HuU,  2  Dowl. 
&  R.  38;  Wells  v.  Prince,  0  Mass.  508.  Cf.  Taylor  y. 'Horde,  1  Burrows,  60. 
The  poss(  ssion  of  the  homestead,  to  which  a  dowress  was  entitled  until  her 
dower  was  assigned,  by  her  assignee.  Is  not  adyerse  to  the  other  heirs. 
Gosselln  y.  Smith,  154  111.  74,  39  N.  E.  960;  Fischer  y.  Silkmann,  125  Mo.  165, 
28  S.  W.  435. 

»io  Poignard  y.  Smith,  8  Pick.  (Mass.)  272. 

Bii  Jones  y.  Lemon.  26  W.  Va.  629.  That  a  cestui  que  tmst  does  not  hold 
adversely  to  the  trustee,  see  Jeter  y.  Dayis,  109  N.  C.  458,  13  S.  B.  908.  A 
mortgagor  does  not  hold  adversely  to  the  mortgagee.  Ivy  v.  Yancey,  129  Mo. 
501,  31  S.  W.  937;  nor  a  mortgagee  to  the  mortgagor,  Dunton  y.  McCook 
aowa)  61  N.  W.  977. 

B12  Rogers  y.  Johnson,  125  Mo.  202,  28  S.  W.  635. 

818  State  y.  Trontman,  72  N.  C.  551;  Little  v.  Downing,  37  N.  H.  355;. 
Throckmorton  y.  Pence,  121  Mo.  50,  25  S.  W.  843.  But  in  many  states  mar- 
ried women  are  no  longer  regarded  as  under  disability.  See  ^  Dembltx,  Land 
Tit  1358. 

Bi«  Jackson  v.  Moore,  13  Johns.  (N.  Y.)  513;  Swearingen  v.  Robertson.  39 
Wis.  462.  The  infancy  of  one  'co-tenant  will  not  prevent  the  statute  running 
against  the  others.    Peters  v.  Jones,  35  Iowa,  512. 

SI  8  Edson  y.  MunseU,  10  Allen  (Mass.)  557.    To  prevent  the  running  of  the 
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the  disability  is  removed.  But  the  disability  must  exist  at  the  time 
the  statute  begins  to  run.  Disability  occurring  after  the  statute  be- 
gins to  run  will  not  suspend  the  operation  of  the  statute.'^*  It  is 
usually  provided  that  a  short  period  shall  be  given  to  persons  who 
have  been  under  disability,  for  bringing  their  actions  after  the  dis- 
ability is  removed. 

Length  of  Possession  Necesscury, 

The  length  of  adverse  possession  nece;^  sary  to  give  title  varies  great- 
ly under  the  statutes  of  the  several  states.  In  a  few  states  an  abso- 
lute limit  is  fixed,  beyond  which  mental  unsoundness  will  not  prevent 
the  acquisition  of  title.' ^^  So  a  few  states  have  an  ultimate  limit,  be- 
yond which  neither  exceptions  nor  disabilities  can  save  the  right  of 
action.'^'  In  many  of  the  states  a  possession  based  either  on  color 
of  title,  or  upon  a  title  which  is  defective  only  in  some  named  particu- 
lar, or  on  a  mode  of  conveyance  which  it  is  the  policy  of  the  law  to 
favor,  is  protected  against  the  entry  or  suit  of  the  dispossessed  owner 
after  a  much  shorter  period  than  that  which  bars  the  right  against  a 
naked  possession.*^* 

Abandonment. 

The  loss  of  title  by  abandonment  applies  strictly  and  only  to  in- 
corporeal hereditaments^  and  in  that  connection  has  already  been 
treated  of."'®  Title  to  corporeal  property  can  be  lost  through  aban- 
donment only  by  means  of  estoppel  or  the  statute  of  limitations. 
The  imperfect  title  which  a  disseisor  has  before  the  expiration  of  the 
fuU  statutory  period  is,  of  course,  lost  if  he  abandons  possession  be- 
fore such  time  has  expi^.*'^    But  as  to  the  effect  of  abandonment 

statute,  greater  dlsabUltj  is  necessary  than  to  avoid  a  deed.  Rugan  v.  Sabin, 
8  C.  C.  A,  678,  53  Fed.  416;  Asbury  v.  Fair.  Ill  N.  C.  251,  16  S.  B.  407. 

5i«  Bunce  v.  Wolcott,  2  Conn.  27;  Fleming  v.  Grtewold,  8  Hm  (N.  Y.)  85; 
Thorp  y.  Rajrmond,  16  How.  247;  Cunningham  v.  Snow,  82  Mo.  587;  Lynch  v. 
Cannon,  7  Honst  386,  32  AU.  891;  Asbury  v.  Fair,  111  N.  C.  261,  16  S.  E.  467. 
The  rule  la  otherwise  as  to  Infant  heirs  in  some  states.  Machlr  v.  May,  4 
Bibb.  (Ky.)  43;  Rose  v.  Daniel,  3  Brev.  (S.  G.)  438. 

•IT  2  Demblts,  Land  Tit  1359. 

SIB  2  Dembltz,  Land  Tit  1369. 

•1*  Stoltz  V.  Doering,  112  lU.  234;  Burton  v.  Perry,  146  IlL  71,  34  N.  E  dO; 
Latta  y.  Clifford,  47  Fed.  614;  Hunter  v.  Ayres,  16  B.  Mon.  (Ky.)  210. 

•so  Ante,  p.  367.    Bnt  see  Dikes  v.  Miller,  24  Tex.  417,  424. 

SSI  Dausch  v.  Crane,  109  Mo.  323, 19  S.  W.  61. 
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of  the  possession  of  land  to  which  title  has  been  acquired  by  adverse 
possession  under  the  statute  of  limitations  the  cases  are  conflicting. 
The  courts  which  hold  that  title  by  adverse  possession  affects  only  the 
remedy  of  the  real  owner  hold  also  that  the  rights  so  acquired  may 
be  lost  by  abandonment.*"  But  in  jurisdictions  where  the  theory  is 
that  the  statute  of  limitations  transfers  the  title  of  the  former  owner 
to  the  disseisee,  such  a  title  cannot  be  lost  by  an  abandonment  of  the 
premises  after  the  full  statutory  x>eriod  has  expired.*** 

ACCRETION. 

282.  Where  soil  is  gradually  deposited  on  the  shore  of  a 
body  of  water,  the  land  so  formed  belongs  to  the 
riparian  owner  on  whose  property  the  deposit  is 
formed.    This  is  called  accretion. 


We  have  already  seen  that  anything  which  becomes  permanently 
attached  to  land  becomes  a  part  of  the  realty,  such  as  buildings  and 
fixtures  put  upon  the  land.  This  rule  is  extended  to  cases  of  what  is 
called  title  by  accretion.  By  this  is  meant  that  material  washed  up 
by  the  sea  on  the  lands  of  adjoining  owners  and  soil  deposited  by 
rivers,  which  becomes  attached  to  the  banks,  becomes  the  property 
of  the  owner  of  the  land  on  which  it  is  deposited.^'^  This  process  is 
called  alluvion,  and  must  be  a  gradual  process,  as  distinct  from  a 
sudden  change.'"    When  alluvion  takes  place,  and  soil  of  one  owner 

sss  Doe.v.  Roe,  26  Ga.  582. 

8SS  Inhabitants  of  School  Dlst.  No.  4  y.  Benson,  31  Me.  SSL;  SchaU  y.  Rail- 
road Co.,  35  Pa.  St  191.  A  subsequent  parol  agreement  will  not  divest  the 
disseisor's  title.  Brown  y.  Ck>c]iLerell,  33  Ala.  38.  Nor  does  a  re-entiy  by  (he 
disseisee  after  the  bar  Is  complete  revest  the  title  in  him.  Faloon  v.  Sim- 
shauser,  130  lU.  649,  22  N.  E.  835. 

»2*  Mulry  V.  Norton,  100  N.  Y.  424,  3  N.  B.  581;  Camden  &  A.  Land  Co.  v. 
Lippincott,  45  N.  J.  Law,  405.  The  fact  that  accretions  are  caused  by  ob- 
structions placed  in  the  river  by  third  persons  does  not  change  the  rule. 
Tatum  V.  City  of  St  Louis.  125  Mo.  647,  28  S.  W.  1002.  Bigelow  v.  Hoover, 
85  Iowa,  161,  52  N.  W.  121.  Seaweed  cast  upon  the  beach  belongs  to  the 
owner  of  the  soU.    Emans  v.  TumbuU,  2  Johns.  (N.  X.)  314. 

»26  Cooli  V.  McClure,  58  N.  Y.  437;  County  of  St.  Clair  v.  Lovingston,  23 
WalL  68;  Trustees  of  Hopkins'  Academy  y.  Dickinson,  9  Cush.  (Mass.)  551. 
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is  gradually  worn  away,  and  is  deposited  apon  the  land  of  another,  the 
title  is  held  to  pass  to  the  latter,  because  the  soil  so  deposited  cannot 
be  identified  by  its  former  owner. **•  WTien,  however,  a  sudden  change 
transfers  a  considerable  portion  of  soil  from  one  owner  and  deposits 
it  upon  the  land  of  another,  title  does  not  pass  to  the  latter  if  the  soil 
so  transferred  is  removed  within  a  reasonable  time,  and  while  it  can 
be  identified.'*^  When  islands  are  formed  in  nonnavigable  rivers,  if 
the  land  on  each  side  is  owned  by  different  persons,  the  island,  if 
wholly  on  one  side  of  the  channel,  belongs  to  the  owner  on  whose 
land  it  forms.*'*  We  have  seen  *'•  that  the  boundary  line  of  each 
riparian  proprietor  extends  to  the  middle  of  the  stream.  If  the  island 
is  formed  in  the  middle  of  the  channel,  it  belongs  one-half  to  each.**^ 
Islands  formed  in  navigable  rivers  or  in  the  sea  are  the  property  of 
the  state  or  of  the  United  States,  according  to  the  ownership  of  the 
fee  in  the  land  under  the  water.'*^  A  person  who  owns  a  narrow 
strip  along  the  bank  or  shore  of  a  body  of  water  becomes  entitled  to 
all  deposits  by  alluvion/**  The  owner  of  land  which  is  being  washed 
away  may  protect  his  property  by  any  means  which  will  stop  the 
action  of  the  water,  though  he  must  not  divert  the  current  so  as  to 

»!•  LovingstoD  V.  St  Clair  Co.,  64  IlL  56;  MlUer  v.  Hepbnm,  8  Bush.  (Ky.) 
326;   Gifford  v.  Yarborougb,  5  Bing.  163;   Foster  v.  Wright,  4  G.  P.  Div.  438. 

B2Y  Woodbury  v.  Short,  17  Vt.  387,  389.  When  a  parcel  of  land  is  suddenly 
left  bare  by  the  sea  or  a  navigable  river,  it  belongs  to  the  state.  Halsey  y. 
McCormick,  IS  N.  Y.  147;  Attorney  General  v.  Chambers,  4  De  Gex  &  J.  55. 
See,  also,  Hodges  v.  Williams,  05  N.  O.  331.  And  so  land  graduaUy  covered 
by  the  sea  belongs  to  the  state.  Emans  v.  Tumbull,  2  Johns.  (N.  Y.)  813,  822; 
In  ro  HuU  &  S.  Ry.,  5  Mees.  &  W.  327. 

62 1  ingraham  v.  Wilkinson,  4  Pick.  (Mass.)  268;  Minton  v.  Steele,  125  Mo. 
181,  28  S.  W.  746;  McCullough  v.  Wall,  4  Rich.  Law  (S.  C.)  68.  When  an 
island  formed  in  midchannel  is  subsequently  connected  with  the  mainland  by 
the  water  having  receded,  the  title  to  the  island  is  not  changed.  City  of  Vic- 
toria V.  Schott  (Tex.  Civ.  App.)  29  S.  W.  681. 

»*•  Ante,  p.  422. 

Bto  Inhabitants  of  Deerfield  v.  Arms,  17  Pick.  (Mass.)  41.  Trustees  of  Hop- 
kins' Academy  v.  Dickinson,  9  Cush.  (Mass.)  544;  Johnston  v.  Jones,  1  Black, 
209,222. 

SSI  3  Washb.  Real  Prop.  (5th  Ed.)  61;  Cox  v.  Arnold,  129  Mo.  337,  81  &  W. 
592;  Cooley  v.  Golden,  117  Mo.  33,  23  S.  W.  100;  Heckman  v.  Swett»  99  OaL 
803,  S3  Pac  1099.    And  see  ante,  p.  5. 

ftS2  Banks  v.  Ogden,  2  WaU.  57,  69;  Saulet  v.  Shepherd,  4  WalL  508;  Bristol 
T.  GarroU  Co.,  96  lU.  84. 
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direct  it  against  the  land  of  another  person,  to  the  lattei^s  injury.*** 
When  land  is  foimed  by  the  receding  of  a  lake  or  pond,  it  belongs  to 
the  adjoining  owners.***  Property  which  has  been  acquired  by  ac- 
cretion is  transferred  by  a  deed  which  conveys  the  land  on  which 
the  deposit  has  been  made.**'  A  sudden  change  in  the  channel  of  a 
river  does  not  change  the  boundary  line  of  the  riparian  owners.*** 

DEVISE. 

283.  The  title  to  real  property  may  be  transferred  by  de- 
vise subject  to  the  following^  conditions: 

(a)  The  will  must  be  properly  executed  by  a  competent 

testator  (p.  473). 

(b)  It  must  contain  words  of  conveyance,  and  a  descrip- 

tion of  the  property  devised  (p.  473). 
(0)  Any  interest  in  real  property  may  be  devised,  ex- 
cept, in  some  states,  subsequently  acquired  inter^ 
ests  (p.  474). 

(d)  The  law  of  the  place  where  the  land  is  situated  g:ov- 

ems  the  devise  (p.  474). 

(e)  The   devisee  takes  the  land  as  a  purchaser  imme- 

diately on  the  testator's  death  (p.  475). 

(f)  Devises   are   revoked  if  the  testator's  estate  is  di- 

vested after  the  execution  of  the  will  (p.  476). 

(g)  In  some  states,  if  a  devisee  dies  before  the  testator, 

the  devise  lapses  (p.  477). 

•••  GerrlBb  r.  Clongh,  48  N.  H.  9;  Menzles  v.  Breadalbane,  S  Bligh  iN.  83 
414. 

•34  Cook  V.  McClure,  58  N.  Y.  437;  Steers  v.  City  of  Brooklyn,  101  N.  T. 
51,  4  N.  B.  7;  Eddy  y.  St.  Mars,  53  Yt  462;  Bowman  y.  Sunnuchs,  42  Wis. 
233;  Olson  y.  Huntamer  (S.  D.)  61  N.  W.  479.  But  not  when  drained  by  ar- 
tificial means.    Noyes  y.  Collins  (Iowa)  61  N.  W.  250.  ' 

s>ft  Chicago  Dock  &  Canal  Co.  y.  Kinzle,  93  111.  415;  Camden  &  A.  Land 
Co.  y.  Lippincott,  45  N.  J.  Law,  409.  But  see  Terriere  y.  City  of  New  Orleans, 
85  La.  Ann.  209. 

836  Buttenuth  y.  Bridge  Co.,  123  111.  535,  17  N.  E.  439;  Rees  t.  McDanlel, 
115  Mo.  145.  21  S.  W.  913;  Nebraska  y.  Iowa,  148  U.  B.  359,  12  Sup.  Ct  396; 
Id.,  145  U.  S.  519,  12  Sup.  Ct  976. 
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Title  by  devise  is  that  which  is  acquired  by  persons  who  are 
given  land  under  a  will.  A*  will,  as  transferring  land,  differs  from 
a  deed  principally  in  that  it  is  an  instrument  operating  after  the 
death  of  its  maker,  while  a  deed  operates  inter  vivos.  The  same 
instrument,  however,  may  be  construed  either  as  a  will  or  as  a 
deed;  the  effort  of  the  court  construing  such  an  instrument  will 
be  to  carry  out  the  intention  of  the  maker."^  But  if  it  cannot 
take  effect  until  after  the  latter's  death,  it  will  be  deemed  a  will."** 
The  competency  of  testators  to  make  wills,  and  of  devisees  to  take 
lands  under  them,  was  considered  in  discussing  personal  capac- 
ity.***  For  the  history  of  wills,  the  formalities  necessary  for  their 
valid  execution,  requirements  of  probate,  and  the  method  of  con- 
struing them,  reference  must  be  made  to  works  on  the  law  of  wills. 
It  will  be  possible  here  merely  to  discuss  a  few  points  which  bear 
particularly  on  real  property. 

Operoitwe  Words  in  Wills. 

The  words  generally  used  in  a  will  to  dispose  of  real  estate  are 
"give  and  devise,"  but  any  other  words  which  show  the  intention 
of  the  testator  are  sufficient.'*®  The  words  of  limitation  which  are 
necessary  for  the  creation  of  the  various  interests  in  land  by  will 
have  already  been  discussed  in  connection  with  the  different  es- 
tates."*^ A  will  must  contain  a  sufficient  description  of  the  prop- 
erty intended  to  be  devised  to  identify  it,"**  though  by  construc- 
tion, in  order  to  carry  out  the  intention  of  testator,  terms  used  in 
wills  in  describing  property  are  often  given  a  broader  meaning  than 
they  would  be  in  other  instruments.***     For  instance,  the  word 

••T  Taylor  v.  Kelly,  81  AUl  59;  Robinson  v.  Schley,  6  Oa.  526. 

•Si  Turner  v.  Scott,  51  Pa.  St.  126;  Frederick's  Appeal,  52  Pa,  St.  838;  Ooff- 
man  v.  Coffman,  85  Va.  459,  8  S.  B.  672. 

•••  Ante,  p.  88:1. 

540  Jackson  v.  De  Lanoey,  11  Johns.  (N.  T.)  865;  Rossetter  y.  Simmons,  6 
Serg.  &  R.  (Pa.)  452.  Btt  see  Stamp  v.  Deneale,  2  Cranch,  C.  C.  640,  Fed 
Cas.  No.  13,560. 

•«i  Ante,  pp.  86,  48. 

a«*  Swift  T.  Lee,  65  lU.  830;  Kilbnm  v.  Dodd  (N.  J.  Ch.)  80  Atl.  868;  M<s 
Aleer  v.  Schneider,  2  App.  D.  C.  461;  Asten  v.  Asten  [1894]  8  Ch.  260.  A  mis- 
take in  the  number  of  the  township  has  been  held  not  to  vitiate.  Priest  v. 
Lackey,  140  Ind.  899,  39  N.  E.  54. 

s«s  As  to  residuary  devises,  see  Smith  v.  Saunders,  2  W.  Bl.  786. 
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'liouse"  has  been  held  to  be  equivalent  to  'teessnage,''  and  to  include 
not  only  the  building  itself,  but  the  land  appurtenant  thereto  with- 
in the  curtilage,  and  other  buildings  upon  the  land/**  So  the 
word  *T)arn"  has  been  held  to  carry  with  it  the  land  on  which  it 
stood. **•  And  the  term  "homestead"  would  be  suflBcient  in  a  de- 
vise to  transfer  the  property  occupied  as  such-"**  So,  too,  a  devise 
of  the  income  of  land  passes  the  land  itself/*^ 

Whai  ccm  he  Devised, 

The  term  "devise"  applies  only  to  real  estate;  when  personal  prop- 
erty is  transferred  by  will  the  technical  term  proper  is  "bequeath.'* 
Any  interest  in  real  property  may  be  devised,  even  possibilities,  if 
the  person  who  is  to  take  is  known.***  So  a  right  of  entry  may 
be  given  by  will.***  Property  acquired  after  the  execution  of  the 
will  may  pass  in  several  states  by  that  will  if  such  appears  to  be 
the  intention  of  the  testator.**®  But  in  other  states  the  conmion- 
law  rule  to  the  contrary  has  been  followed.**^ 

• 

What  Lorn  Oovems  Devises. 

Wills  affecting  real  property  are  governed  by  the  lex  looi,  not 
by  the  law  of  the  place  where  the  testator  is  domiciled  at  the  exe- 
cution of  the  will  or  at  his  death.**'    The  same  rule  applies  to 

B4«  Rogers  v.  Smith,  4  Pa.  St.  93;  Otis  v.  Smith,  9  Pick.  (Mass.)  298.  But 
see  EUiot  v.  Carter,  12  Pick.  (Mass.)  437;   Leonard  v.  White,  7  Mass.  S. 

646  But  not  more  than  necessary  for  its  complete  enjoyment  Bennet  v. 
Bittle,  4  Rawle  (Pa.)  839. 

646  Ford  T.  Ford,  70  Wis.  19,  83  N.  W.  188;  Hopkins  v.  Grimes,  14  Iowa,  73. 

B«7  Reed  y.  Reed,  9  Mass.  872;   Fox  t.  Phelps,  17  Wend.  (N.  Y.)  402. 

648  Pond  Y.  Bird,  10  Paige  (N.  Y.)  140;  Thompson's  Lessee  t.  Hoop,  6  Ohio 
St.  480. 

649  1  Redf.  Wills,  892. 

650  Webb  V.  Archibald  (Mo.  Sup.)  28  S.  W.  80;  Brlggs  v.  Brlggs,  09  Iowa, 
617,  29  N.  W.  632;  M<»ey  t.  Sohier,  63  N.  H.  507,  8  AtL  636.  And  see  Stim. 
Am.  St.  Law,  %  2634. 

661  Jackson  y.  Potter,  9  Johns.  (N.  Y.)  812;  Olrard  v.  Mayor,  etc.,  4  Rawle 
(Pa.)  323;  Parker  v.  Cole,  2  J.  J.  Marsh.  (Ky.)  SOS.  For  derises  held  Insuf- 
ficient to  pass  after  acquired  realty,  see  Price's  Appeal,  169  Pa.  St  294,  32 
Atl.  455;  Webster  v.  Wiggin  (R.  I.)  31  AU.  824;  McAleer  t.  Schneider,  2 
App.  D.  G.  461. 

882  White  y.  Howard,  46  N.  Y.  159;  Richards  t.  MiUer,  68  HL  417;  Kerr  t. 
Moon,  9  Wheat  565. 
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chattel  interests  in  real  property,  although  such  interests  are  for 
most  purposes  treated  as  personal,  and  go  to  the  personal  repre- 
sentative  on  the  death  of  the  one  intestate.***  In  many  states  a 
will  executed  according  to  the  law  of  another  state,  where  the 
testator  is  domiciled,  is  sufficient  to  pass  real  property  within  the 
state.***  The  validity  of  the  will  is  not  governed  by  the  laws  in 
force  at  the  death  of  the  testator,  but  by  those  which  were  in 
force  when  the  will  was  made.***  In  many  cases  this  is  a  rule 
prescribed  by  the  statutes  which  make  the  change  in  the  former 
law.*** 

NcUure  of  lUU  ly  Devzss. 

One  who  takes  land  by  devise  takes  it  not  as  heir  of  the  testa- 
tor, but  '*by  purchase."  **^  A  devise  takes  effect  at  once  on  the 
death  of  the  testator,  and  therefore  the  devisee  must  be  in  esse,  so 
as  to  be  competent  to  take  title.***  One  cannot  be  made  to  take 
land  by  devise  against  his  will,  though  an  acceptance  is  presumed, 
in  the  absence  of  a  showing  to  the  contrary.***  Renunciation  of 
title  by  devise  can  probably  only  be  made  by  deed,  because  his  title 
under  the  will  vests  at  once  on  the  death  of  the  testator,  and  no 
entry  by  the  devisee  is  necessary  to  perfect  it***  A  devisee  of 
land  takes  it,  of  course,  subject  to  all  liens  and  incumbrances  which 

SB*  Freke  v.  Oarbery,  L.  R.  16  Eq.  4^ 

BB«1  Stlm.  Am.  St.  Law,  S  2656. 

665  Taylor  v.  Mitchell,  67  Pa.  St.  209;  Mullen  v.  M'Kelvy,  5  Watts  (Pa.) 
399;  Mullock  v.  Souder,  6  Watts  &  S.  (Pa.)  196.  A  wlU  void  at  the  time  it 
is  executed  will  not  become  effectual  by  a  subsequent  change  in  the  law. 
Lane's  Appeal,  57  Conn.  182,  17  AU.  926. 

656  Lawrence  v.  Hebbard,  1  Bradf.  Sur.  (N.  Y.)  252. 

8»T  Bear's  Case,  1  Leon.  112;  Scott  v.  Scott,  Amb.  383.  Of.  Davis  v.  Kirk, 
2  Kay  &  J.  391.  But  not  when  land  is  devised  to  one  to  whom  it  would 
descend.  Clerk  y.  Smith,  1  Salk.  241;  Allen  v.  Ueber,  1  W.  Bl.  22;  Hurst  v. 
Winchelsea,  Id.  187;  Chaplin  v.  Leroux,  5  Maule  A  S.  14;  Doe  v.  Timins, 
1  Bam.  &  Aid.  530.  But  see  Biederman  v.  Seymour,  3  Beav.  868.  (Contra, 
Ellis  V.  Page,  7  Cush.  (Mass.)  161. 

668  Ex  parte  Fuller,  2  Story,  327,  Fed.  Cas.  No.  5,147;  Ives  v.  Allyn,  13  Vt. 
«29. 

»»•  Perry  v.  Hale,  44  N.  H.  363. 

550  Webster  v.  Gilman,  1  Story,  499,  Fed.  Cas.  No.  17,335;  Graves  v.  Graves' 
Bx'r  (Wia.)  63  N.  W.  271.    Of.  HamUton  v.  Ritchie  [1894]  App,  Cbb,  810. 
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may  exist  on  the  land,  and  subject  also  to  the  right  to  the  testator's 
creditors  to  enforce  their  claims  against  it."** 

Relocation  of  Deviaea  by  Alteration  ofJSstate. 

With  the  general  subject  to  the  revocation  of  wills  we  have  no 
concern  here,  but  certain  rules  relative  to  the  revocation  of  par- 
ticular devises  after  they  are  made  will  be  considered.    If  the  tes- 
tator, after  the  execution  of  his  will,  sells  the  land  devised,  such  sale 
is  a  revocation  of  that  devise.***    A  contract  to  sell,  which  is  en- 
forced by  an  action  for  specific  performance  after  the  testator's 
death,  has  the  same  effect***    If  part  only  of  the  land  is  sold, 
it  operates  as  a  revocation  pro  tanto.***    A  mortgage,  however, 
on  land  devised  is  not  a  revocation  of  the  devise.***    Nor  is  a  par^ 
tition  of  land  held  in  joint  ownership.***    This  effect  is  produced 
only  when  the  estate  of  the  testator  is  wholly  divested.    But  the 
devisee  would,  of  course,  take  only  the  equity  of  redemption  where 
the  land  devised  had  been  mortgaged.**^    If,  after  conveying  land 
which  has  been  devised,  the  testator  subsequently  buys  back  the 
same  property,  at  common  law  the  devise  was  not  thereby  made 
operative  again,***  but  the  rule  is  now  otherwise  in  a  number  of 
states.    In  some  states  now,  by  statute,  a  change  in  the  estate  of 
the  testator  does  not  revoke  a  devise,  unless  the  estate  of  the  tes- 
tator is  wholly  divested."**    The  deed  which  is  to  revoke  a  devise 
must  be  lawful  and  valid.    If  it -is  obtained  by  fraud,  or  at  the 
time  of  its  execution  the  grantor  is  incompetent,  it  does  not  af- 

B«i  Hattersley  v.  Bissett,  52  N.  J.  Bq.  693,  80  AtL  86;  Hyde  v.  HeUer,  10 
Wash.  586,  39  Pac.  249. 

502  Walton  v.  Walton,  7  Johns.  Gh.  (N.  Y.)  258;  Adams  t.  Wlnne,  7  Paisre 
(N.  Y.)  97;   Bosley  v.  Wyatt,  14  How.  390. 

B«s  Brush  Y.  Brush,  11  Ohio,  287;  Wells  v.  WeUs,  35  Miss.  638;  Walton  t. 
Walton,  7  Johns.  Ch.  (N.  Y.)  258. 

Bo«  4  Kent,  Comm.  528,  529. 

B«s  The  devisee  takes  the  land  subject  to  the  mortage.  Tacker  r.  Thurstan, 
17  Ves.  131. 

66 «  Brydges  t.  Duchess  of  Ghandos,  2  Ves.  Jr.  417;  Barton  y.  Croxall,  Tarn. 
164.    Nor  Is  a  lease  a  revocation.   Hodgklnson  t.  Wood,  Gro.  Gar.  23. 

•«T  See  ante,  p.  205. 

Bes  Marwood  v.  Turner,  3  P.  Wms.  163;  Goodtitle  t.  Otway,  2  H.  BL  516; 
Gave  V.  Holford,  3  Ves.  650. 

»«•  1  Stlm.  Am.  St.  Law,  S  2810. 
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feet  a  previons  devise. '^^  But  an  intention  to  revoke  a  devise  by 
an  alteration  in  the  testator's  estate  may  be  shown  by  evidence 
in  or  out  of  the  conveyance.'^*  A  general  devise,  as  of  '*my  land," 
is  defeated  if  the  testator  parts  with  all  his  land,  but  revives  when 
he  acquires  other  land  in  states  where  after-acquired  property  pass- 
es by  a  general  devise.'^* 

Lapsed  Demses. 

By  the  rules  of  the  common  law,  if  a  devisee  dies  before  the  tes- 
tator, the  devise  lapses,  and  cannot  be  claimed  by  the  devisee's 
heirs.  It  goes  to  the  heir  of  the  testator,  and  not  to  the  residuary 
devisee.*  This  is,  however,  in  some  states  now  otherwise  by  stat- 
utory change,  and  the  residuary  devisee  takes  to  the  exclusion  of 
the  heir.f  In  many  states  also  the  statutes  declare  that,  when  a 
devise  is  to  a  child  or  a  descendant  of  the  testator,  the  devise  shall 
not  lapse  if  such  descendant  dies  leaving  issue  who  survive  the  tes- 
tator, and  in  other  states  there  is  no  lapse  in  any  case.t  Even  at 
common  law  a  devise  of  an  estate  to  be  held  in  joint  tenancy  does 
not  lapse  on  the  death  of  one  of  the  joint  tenants,  even  as  to  his 
share,  because  the  rule  of  survivorship  vests  such  share  in  the 
co-tenant.||  But  if  the  estate  was  a  tenancy  in  common,  there  would 
be  a  lapse  of  the  share  of  any  co-tenant  on  his  death.**  When  a 
devise  is  to  a  dass,  as  to  ^^children''  of  the  testator,  there  is  no  lapse, 

*T»  Graham  v.  Burch,  47  Minn.  171,  49  N.  W.  607;  Rich  v.  GlDtey,  78  Me. 
695;  Hawes  v.  Wyatt,  8  Brown,  Ch.  156. 

671  Hocker  v.  Gentry,  3  Mete.  (Ky.)  463;  Wlckllffe's  Ex'rs  v.  Preston,  4 
Mete.  (Ky.)  178. 

BTs  See  McNaughton  v.  McNaughton,  84  N.  Y.  201. 

*  Van  Beuren  v.  Dash,  30  N.  Y.  393;   Moore  v.  Dlmond,  5  R.  1. 121.    A  devise 
to  a  charity  will  lapse  If  the  Institution  ceases  to  exist  before  the  testator's . 
4eath.    See  Rymer  v.  Stanileld  [1895]  1  Ch.  19;   MerriU  v.  Hayden,  86  Me. 
133,  29  AtL  949. 

1 1  Stlm.  Am.  St  Law,  |  2822.  See  St.  Paul's  Ghnreh  v.  Attorney  General, 
164  Mass.  188,  41  N.  B.  231. 

X 1  Stlm.  Am.  St  Law,  §  2823. 

II  Dow  V.  Doyle,  108  Mass.  489;  Jackson  v.  Roberts,  14  Gray  (Mass.)  546; 
Putnam  v.  Putnam,  4  Bradf.  Sur.  (N.  Y.)  308;  Anderson  v.  Parsons,  4  Me.  486; 
Luke  V.  Marshall,  5  J.  J.  Marsh.  (Ky.)  353. 

**  Horton  v.  Earle,  162  Mass.  448,  38  N.  E.  1135;  Morse  v.  Mason,  11  Allen 
(Mass.)  86;   Van  Beuren  v.  Dash,  80  N.  Y.  393. 
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but  the  snryiyors  take  the  share  of  the  one  deceased.'^*  The  lapse 
of  a  particular  estate  does  not  destroy  remainders  which  depend 
thereon,  if  they  can  take  effect  at  once;  that  is,  at  the  death  of 
the  testator.*^* 

DESCENT. 

284.  The  title  to  the  real  property  of  an  Intestate  deseends 
to  oertain  persons  designated  by  law,  called  heirs. 
The  acquisition  of  title  by  descent  is  governed  by 
the  following  rules: 

(a)  Only  estates  of  inheritance  go  to  the  heirs  Cp-  479). 

(b)  Posthumous  children  may  inherit  (p.  480). 

(o)  In  most  states  an  illegitimate  child  inherits  f^om  its 
mother  and  from  its  father^  when  acknowledged  or 
legitimized  by  marriage  (p.  480). 

(d)  Advancements  are  deducted  from  the  share  of  the 

person  advanced  (p.  481). 

(e)  By  the  common  law,  Inheritance  is  governed  by  oer- 

tain canons  of  descent  which  are  in  force  in  the 
United  States  in  a  more  or  less  modified  form  (p. 
482). 

(f)  If  an  intestate  leaves  no  heirs,  his  lands  escheat  to 

the  state  (p.  485). 

Title  by  descent  is  a  matter  which  is  regulated  in  each  state  bv 
the  local  statutes,  and  in  no  two  states  are  the  statutes  of  descent 
exactly  the  same.  Titles  arising  by  descent  must  be  examined 
with  reference  to  the  law  as  it  existed  at  the  death  of  the  owner. 
The  statute  of  the  several  states  governing  descent  are  at  the  pres- 
ent time  subject  to  such  frequent  changes  that  no  attempt  to  give 
any  detail  as  to  the  statutes  is  feasible.*' •    Title  by  descent  Is,  like 

sTSMagaw  v.  Field,  48  N.  Y.  668;  Downing  v.  Marshall,  23  N.  Y.  366: 
Schaffer  y.  Kettell,  14  AUen  (Mass.)  528;   Yeates  v.  GIU,  9  B.  Mon.  (Kj.)  203. 

fi74  Lawrence  v.  Hebbard,  1  Bradf.  Sur.  (N.  Y.)  252;  €k>odaU  v.  McLean,  2 
Bradf.  Sur.  (N.  Y.)  30a 

6TB  For  an  exhaustive  discussion  of  statutes  res^ilatlng  descent,  see  1  Don- 
bitz.  Land.  Tit  c.  4. 
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title  by  dcTlse,  governed  by  the  lex  loci;  '^^  that  Is,  the  law  of  the 
fitate  in  which  the  land  is  located  determines  the  manner  in  which 
it  shall  descend  to  the  heirs  of  its  intestate  owner.  These  statutes, 
though  they  differ  in  the  minor  details,  are  all  founded  on  the  Eng- 
lish statute  of  descent,  which  was  taken  largely  from  the  civil  law. 
The  owner  of  land  may  determine  to  whom  it  shall  pass  at  his  death 
by  means  of  a  will.  If,  however,  he  does  not  make  a  will,  the  law 
determines  for  him  the  division  of  his  land  among  his  heirs,  or^ 
rather  it  selects  those  heirs.  An  ancestor  is  one  from  whom  land 
descends,  and  an  heir  is  one  to  whom  land  descends.  It  may  be 
that  an  ancestor  is  really  a  descendant  of  the  heir,  as  where  a  father 
Inherits  from  a  son.*^*  Persons  who  take  under  a  will  are  not 
heirs."' 

Wh4i;t  Descends  to  Hevrs. 

The  word  "descent"  is  applied  only  to  real  property.  The  per- 
sonal property  of  one  who  has  died  intestate  is  said  to  be  '^distrib- 
uted."  *^*  All  the  estates  of  inheritance  of  one  who  had  died  in- 
testate descend  to  his  heirs,  unless  disposed  of  during  his  life.^"® 
The  heirs,  of  course,  take  no  rights  in  life  estates  held  by  the  an- 
cestor unless  they  be  estates  per  autre  vie,  so  limited  that  the  heirs 
take  the  remainder  of  such  estates.***    We  have  seen  that  chattels 

sTt  Darby's  Lessee  v.  Mayer,  10  VTheat.  465;  Williams  ▼.  Kimball,  85  Fla. 
48.  16  South.  783. 

BT7  Pricketf  8  Lessee  v.  Parker,  3  Ohio  St.  394. 

B78  In  re  Donahue's  Estate,  36  Cal.  329.  An  heir  apparent  is  one  whose 
right  of  inheritance  is  indefeasible,  provided  he  outlives  the  ancestor;  for  in- 
stance, under  rules  of  primogeniture,  the  eldest  son  or  his  issue,  who  must  be 
the  heir  to  the  father  whenever  he  happens  to  die.  An  heir  presumptive  is 
one  who,  if  the  ancestor  should  die  immediately,  would,  under  present  cir- 
cumstances, be  his  heir,  but  whose  right  of  inheritance  may  be  defeated 
by  the  contingency  of  some  nearer  heir  being  bom;  for  example,  a  brother 
or  nephew,  whose  presumptive  succession  may  be  destroyed  by  the  birth  of 
a  child.  2  Bl.  Comm.  208.  Heirs  do  not  take  as  purchasers.  Godolphin  v. 
Abingdon,  2  Atk.  57. 

»T»  Lincoln  v.  Perry,  149  Mass.  368,  21  N.  E.  671;  In  re  Donahue's  Estate, 
36  CaL  329;  Swaine  v.  Burton,  15  Yes.  865.  In  some  states  the  distinction 
between  descent  and  distribution  no  longer  exists.  See  1  Dembitz»  Land 
'nt.  204. 

»so  See  ante,  34. 

••1  See  ante,  p.  67. 
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real  do  not  descend  to  the  heirs,  but  go  to  the  personal  representa- 
tives/**  When  the  land  of  the  decedent  is  subject  to  a  right  of 
curtesy,  dower,  or  homestead,  in  states  where  these  are  only  life 
interests,  the  land  descends  to  the  heir  subject  to  these  rights.'" 
The  hei^  takes  the  land  subject  also  to  any  claims  which  the  cred- 
itors of  the  intestate,  may  have  on  it  for  the  satisfaction  of  their 
demands."** 

Posth/umaiM  Children. 

Posthumous  children  are  those  who,  at  the  death  of  their  father, 
are  en  ventre  sa  mere,  that  is,  those  who  are  conceived  but  not 
born.  By  the  early  common  law  such  children  could  not  inherit,'" 
but  the  disability  does  not  exist  in  the  United  States,'**  though  in 
some  states  it  has  been  removed  only  as  to  children  of  the  intestate, 
and  does  not  apply  to  collateral  heirs.**^  In  a  number  of  states  it 
is  provided  by  statute  that  the  child  must  be  bom  within  ten 
months  after  the  death  of  the  intestate  in  order  to  inherit. *••  A 
disposition  of  the  property  before  such  a  child  is  bom  will  be  bind- 
ing on  the  child,  and  the  title  will  not  be  avoided  as  to  a  purchaser, 
though  the  child  can  claim  its  share  in  the  proceeds  of  the  sale,  as 
against  the  other  heirs.'** 

lUeffitimcUe  Children, 

Illegitimate  children  are  those  who  are  bom  out  of  lawful  wed- 
lock. At  common  law  such  a  child  is  the  heir  of  no  one,  and  can 
have  no  heirs  save  those  of  his  body.'**    Now,  in  most  states,  an 

•82  Ante,  p.  2. 

888  See  ante,  pp.  80, 102,  116. 

884  Belton  y.  Summer,  31  Fla.  189,  12  South.  871;  MerrlU  v.  Daffln,  24  FIa. 
320.  4  Sputh.  80G;  Bushby  v.  Dixon,  3  Bam.  &  G.  2d8;  Stainback  v.  Harris, 
113  N.  C.  100.  20  S.  E.  277. 

886  But  it  is  changed  now  in  England.  Goodale  v.  Gawthome,  2  Smale 
&  G.  375;   Richards  y.  Richards,  Johns.  Eng.  Oh.  754. 

886 1  stim.  Am.  St  Law*  H  2Sk^  3186. 

887  1  Dembltz,  Land  Tit  228. 

88  8  1  stim.  Am.  St  Law,  S  3136. 

68»  But  see  where  the  child  is  bom  before  the  sale.  Massle  v.  HlatfB 
Adm'r.  82  Ky.  314. 

880  Cooley  y.  Dewey,  4  Pick.  (Mass.)  93;  Bent's  Adm'r  v.  St  Tram,  30  Ma 
268;  Hicks  v.  Smith,  94  Ga.  809,  22  S.  B.  153;  Stover  v.  Boawell's  Heir,  8 
Dana  (Ky.)  233.   The  issue  of  void  marriages  are  in  some  states  legitimate. 
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illegitimate  child  inherits  from  the  mother  equally  with  legitimate 
children/**  and  may  take  through  the  mother.  In  many  states 
also  illegitimate  children  inherit  from  the  father  if  they  have  been 
acknowledged  by  him.  In  some  they  take  from  the  father  and 
mother  when  there  are  no  other  heirs;  that  is,  they  take  only  to 
prevent  escheat.  In  a  few  states  illegitimate  children  inherit  from 
brothers  and  sisters,  and  in  most  states  the  mother  inherits  from  an 
illegitimate  child.  In  many  states  a.  subsequent  marriage  of  the 
parents  legitimizes  the  children,  and  makes  them  capable  of  inhere 
iting,  like  children  bom  in  lawful  wedlock.*'* 

Advancemenis. 

By  the  doctrine  of  advancements,  when  a  lineal  heir  receives  a 
gift  or  devise  by  way  of  portion  or  settlement  in  life,  the  amount 
so  received  is  deducted  from  the  share  which  that  heir  would  other- 
wise receive  from  the  ancestor.'**  This  rule  applies  only  when  the 
advancement  comes  in  the  direct  line,  and  not  when  it  comes  from  a 
collateral;  that  is,  it  applies  to  children  and  grandchildren.'**  The 
advancement  is  valued  at  the  time  it  is  given.***  If  the  value  ex- 
ceeds the  share  which  the  person  advanced  would  otherwise  receive 
as  heir,  he  takes  nothing  as  heir.    If.it  is  less  than  that,  he  receives 

Green  ▼.  Green,  126  Mo.  17,  28  S.  W.  752.  As  to  the  legitimacy  of  chUdren 
bom  after  separation  of  the  parents,  see  McNeely  v.  McNeely,  47  La.  Ann. 
1321, 17  South.  028. 

^•1  See  In  re  Waesch's  Estate,  166  Pa.  St  204,  30  AtL  1124. 

B»2 1  sum.  Am.  St  Law,  Sf  3150-8155;  Dembllz,  Land  Tit  279.  But  see 
Hatch  Y.  Ferguson,  15  C.  C.  A.  201,  68  Fed.  ASd.  Some  statutes  provide  that 
children  born  to  persons  living  together  as  man  and  wife  shall  be  legitimate. 
In  re  Matthias'  Bstate,  63  Fed.  523.  As  to  evidence  of  legitimacy,  see  In  !• 
Pickens*  Estate,  163  Pa.  St  14,  29  AtL  875;  Lavelle  v.  Corrignlo,  86  Hun,  186^ 
33  N.  T.  Supp.  376;  Scanlon  v.  Walshe,  81  Md.  118,  31  AtL  498;  Jackson  v. 
Jackson,  80  Md.  176,  30  AtL  752. 

>•*  1  Stlm.  Am.  St  Law,  S|  3160-316a  Money  expended  In  education  is  not 
an  advancement  Brannock  v.  Hamilton,  9  Bush  (Ky.)  446.  But  see  Kent  ▼« 
Hopkins,  86  Hun,  611,  33  N.  Y.  Supp.  767. 

B*«  Beebe  v.  Estabrook,  79  N.  T.  246;  Simpson  v.  Simpson,  114  lU.  603,  4  N. 
E.  137,  and  7  N.  E.  287;  Parsons  v.  Parsons  (Ohio  Sup.)  40  N.  B.  165.  An  ad- 
vancement may  exclude  from  participation  In  the  real  estate  and  not  in  tbs 
personalty.     Palmer  v.  Culbertson,  143  N.  Y.  213,  38  N.  E.  199. 

s»B  Palmer  v.  Culbertson,  143  N.  Y.  213,  88  N.  B.  199;  Moore  v.  Bunow,  89 
Tenn.  101,  17  S.  W.  1035. 

i;£AL  PROP.—Sl 
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enough  of  the  estate  to  make  op  the  difFerenoe.  In  some  states, 
howeyer,  the  advancement  must  be  brought  into  hotchpot;  that  is, 
the  one  advanced  must  torn  what  he  has  received  back  into  the  corpos 
of  the  estate,  so  that  the  whole  may  be  divided,  otherwise  he  receives 
nothing  in  addition  to  the  advancement.^'*  In  some  states  no  gift 
is  considered  an  advancement  unless  so  expressed  in  the  instrument 
of  transfer,  or  acknowledged  as  such  in  writing  by  the  person  ad- 
vanced.**^ 

Ca/ruma  of  Descent* 

At  an  early  period  in  the  liistoiy  of  the  common  law  certain  rules 
of  inheritance,  called  the  canons  of  descent,  were  formulated  by 
Lord  Chief  Justice  Hale,  and,  though  these  canons  have  been  much 
changed  as  far  as  descent  in  this  country  is  concerned,  they  are  at  the 
foundation  of  our  laws  of  inheritance,  and  often  have  to  be  resorted 
to  in  construing  statutory  provisions.  The  canons  are  stated  by 
Blackstone  in  the  following  form: 

Same — Descending  wnd  Ascending  Lines. 

''The  Arst  rule  is  that  inheritances  shall  lineally  descend  to  the 
issue  of  the  person  who  last  died  actually  seised  in  infinitum,  but 
shall  never  lineally  ascend.""**  This  rule  has  been  changed  in 
the  United  States,  and  persons  in  the  ascending  line,  such  as  father 
and  mother,  are  now  permitted  to  inherit.  *•• 

Same — PreferenM  of  Males. 

**A  second  general  rule  or  canon  is  that  the  male  issue  shall  be 
admitted  b^ore  the  femala"  ***  This  canon  has  not  been  adopted 
in  the  United  States,**^  except  that  in  some  states  the  paternal  kin 
in  the  ascending  line  are  preferred  to  the  maternal  kin  in  the  same 
degree.***  , 

•••  1  Stim.  Am.  8t  Law,  I  8163  B,  2. 

B»T  1  stim.  Am.  St  Law,  I  3102.    And  see  Muipbj  r.  Huii^  (Iowa)  6S  K. 
W.  607;   Branson  v.  Henry  (Ind.  Sup.)  80  N.  B.  2IML 
B*t  2  Bl.  Ck^mm.  208. 
S00  1  sum.  Am.  St  Law,  U  8100,  Sill, 
too  2  BL  Comm.  212. 
•01 1  Stim.  Am.  St  Law,  i  8182. 
•01 1  Stim.  Am.  St  Law,  U  8107,  8117,  812L 
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Same — Pnmogenitvre* 

^A  third  rule  or  canon  of  descent  is  this:  that  where  there  are 
two  or  more  males,  in  equal  degree,  the  eldest  only  shall  inherit; 
but  the  females  all  together."  •••  This  rule  of  primogeniture,  as  it 
is  called,  has  been  almost  wholly  abolished  in  the  United  States/®^ 
But  in  a  few  instances  the  statutes  which  have  changed  the  com- 
mon-law rules  of  descent  do  not  apply  to  remote  collaterals,  and 
consequently  the  common-law  rule  of  primogeniture  is  still  in  force. 
Bo,  in  some  states,  the  rule  still  applies  to  the  estate  of  a  trustee, 
and  in  Maryland  a  right  to  "elect"  in  partition — ^that  is,  to  have 
first  choice  among  the  several  shares — ^is  reserved  to  the  eldest 
male.*** 

Sams — Per  Stirpes  and  Per  Capita. 

*^A  fourth  rule  or  canon  of  descent  is^  this:  That  the  lineal  de- 
scendants in  infinitum  of  any  person  deceased  shall  represent  their 
ancestor;  that  is,  shall  stand  in  the  «ame  place  as  the  person  him- 
self would  have  done  had  he  been  living."  ***  This  is  called  tak- 
ing per  stirpes,  and  is  not  the  rule  in  all  the  United  States.  In 
some  states  the  heirs  take  per  capita.**'  When  the  heirs  take  per 
capita,  the  descendants  of  the  deceased  heir  take  the  same  shares 
as  those  who  stand  in  the  same  degree  of  relationship  as  the  person 
deceased;  that  is,  if  there  were  two  sons  living,  and  three  children 
of  a  deceased  son,  if  they  take  per  capita,  each  would  have  one-fifth 
of  the  intestate's  real  property.  But  if  the  inheritance  was  per 
stirpes,  the  sons  would  take  one-third  each,  and  the  grandchildren 
would  have  each  one-third  of  their  father's  third. 

Sama — Cbllateral  Hei/rs  and  Ancest/ral  Lands. 

^A  fifth  rule  is  that,  on  failure  of  lineal  descendants  or  issue  of 
the  person  last  seised,  the  inheritance  shall  descend  to  his  collateral 
relation,  being  of  the  blood  of  the  first  purchaser,  subject  to  the 
three  preceding  rules."***     Lineal  relations***  are  those  in  the 

•OS  2  BL  Comm.  214.  ^ot  2  BL  Comm.  216. 

«04  1  stlm.  Am.  St  Law.  f  8132.  «ot  i  stlm.  Am.  St  Law,  f  8187. 

«os  1  Dembitz,  Land  Tit  225.  «ot  2  Bl.  Comm.  220. 

•08  Relationship  is  of  two  kinds.— by  consanguinity  and  by  affinity.  The 
former  is  relationship  by  blood,  as  that  of  father  and  son.  Relationship  by 
affinity  is  that  which  arises  by  marriage,  as  husband  and  wife.  By  the 
common  law,  inheritance  was  only  by  consanguinity,  never  by  affinity.    But 
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ascending  or  descending  line^  such  as  father,  mother,  grandfather, 
grandmother,  son,  daughter,  grandson,  and  granddaughter.  Col- 
lateral relatiyes  are  those  which  are  neither  in  the  direct  ascending 
or  descending  series.  Examples  of  collateral  relatives  are  uncles, 
aunts,  nephews,  and  nieces.^^^  The  degrees  of  relationship  are  in 
most  states  calculated  according  to  the  civiMaw  rules;  *^^  that  is,, 
in  ascertaining  the  degree  of  relationship  between  two  persons  jou 
count  up  from  the  intestate  to  the  common  ancestor  and  then  down 
to  the  collateral  kinsman.  In  this  way  a  father  is  related  in  the 
first  degree,  a  brother  or  a  grandfather  in  the  second  degree,  an 
uncle  or  nephew  in  the  third  degree.***  By  the  common-law  rulea 
the  degrees  of  relationship  are  the  same  as  by  the  civil  law  for  all 
persons  in  the  direct  ascending  or  descending  line.  But  for  col- 
lateral kinsmen  the  degrees  are  calculated  from  the  common  an- 
cestor to  the  more  remote  descendant  In  this  way  brothers  are 
related  in  the  first  degree,  while  a  nephew  and  an  uncle  are  related 
in  the  second  degree,  and  cousins  are  the  same.*** 

In  many  states  a  distinction  is  made  in  the  descent  of  lands  be- 
tween, on  the  one  hand,  lands  which  the  ancestor  acquires  by  de- 
scent or  by  gift  or  devise  from  a  person  from  whom  the  lands  would 
have  descended  to  him,**^  and,  on  the  other  hand,  lands  which  the 
ancestor  acquires  by  purchase,  including  devise  or  gift  from  a 
stranger.  The  lands  embraced  in  the  former  class  are  called  an- 
cestral. In  the  states  where  this  distinction  is  recognised,  the 
inheritance  of  ancestral  lands  is. restricted  to  those  who  are  of  the 
blood  of  the  ''first  purchaser,"  as  he  is  called;  that  is,  to  those  who- 
can  trace  a  relationship  by  consanguinity  to  the  one  who  acquired 

In  most  of  our  states  a  husband  or  wife  Inherits  all  or  part  of  the  real- 
estate  of  a  decedent  when  there  is  no  issue  to  take,  in  addition  to  curtesy  or 
dower.    1  Stim.  Am.  St  Law,  SS  3109,  3123. 

«io2  BL  Gomm.  202. 

6111  stim.  Am.  St  Law,  |  3139. 

612  McDowell  7.  Addams,  46  Pa.  St  430;  Ryan  v.  Andrews,  21  Mich.  229; 
McCracken  ▼.  Rogers,  6  Wis.  278;  Martindale  v.  Kendiidc,  4  Q.  Qreene 
(Iowa)  307. 

«is  2  Bl.  Comm.  200. 

«i«  Oliver  T.  Vance,  34  Ark.  564;  GaUoway  ▼.  Robinson,  19  Aik.  396;. 
Felton  Y.  Billupa,  2  Dot.  &  B.  (N.  C.)  308.  Gf.  Godbold  v.  Freestone,  8  Lev., 
ioa. 
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the  lands  bj  purchase.  In  some  of  these  states,  persons  who  are 
not  of  the  blood  of  the  first  purchaser  cannot  inherit  at  all;  in 
others,  they  are  merely  postponed.** • 

Same —  Whole  <md  Half  Blood. 

"A  sixth  rule  or  canon  •  •  •  is  that  the  collateral  heir  of  the 
person  last  seised  must  be  his  next  collateral  kinsman  of  the  whole 
blood."  ***  By  whole  blood  it  is  meant  that  the  heir  and  the  intestate 
are  descendants  from  the  same  pair  of  anjcestors.  Relationship  by  the 
half  blood  would  be  when  there  was  only  one  ancestor  in  common,  as 
where  the  two  persons  were  descendants  of  the  same  father,  but  of 
different  mothers.  The  rule  of  the  common  law  as  given  above  has 
been  changed  in  all  states.**^  As  to  lands  not  deemed  ancestral,  the 
collaterals  of  the  half  blood  are  nowhere  excluded  altogether  from  the 
inheritance,  though  they  are  postponed  or  given  lesser  shares  than 
the  whole  blood.***  As  to  ancestral  lands,  they  are  in  most  cases 
where  the  distinction  between  ancestral  and  other  lands  prevails  post- 
poned to  collaterals  of  the  whole  blood.*** 

Same — Pr^erence  of  Males  in  Collateral  Lvnea. 

'The  seventh  and  last  rule  or  canon  is  that  in  collateral  inherit- 
ances male  stock  shall  be  preferred  to  the  female  (that  is,  kindred  de- 
rived from  the  blood  of  male  ancestors,  however  remote,  shall  be  ad- 
mitted before  those  from  the  blood  of  the  female,  however  near), 
unless  where  the  lands  have  in  fact  descended  from  a  female."  *** 
This  rule  has  not  been  adopted  in  the  United  States.  Where,  as  was 
seen  in  discussing  the  second  canon,  there  is  a  postponement  of  the 
maternal  to  the  paternal  kin  in  the  ascending  line,  the  issue  of  such 
kin,  who  are  collateral  heirs  of  the  intestate,  take  without  any  dis- 
tinction between  males  and  females.*** 

Escfieat. 

We  have  seen  what  provisions  the  law  makes  for  the  division  of  the 
lands  of  one  who  dies  intestate,  there  being  in  most  states  rights  of 

•!•  1  stim.  Am.  St  Law,  f  8184. 

•i«  2  BL  Gomm.  224.    Of.  Deed  v.  Whichelo,  8  Term  R.  211. 
•17  1  stim.  Am.  St  Law,  f  8188. 

•i«  Petty  V.  Mailer,  15  B.  Mon.  (Ky.)  601;  MUner  y.  Calvert,  1  Mete.  (Ky.) 
472;   liarlow  v.  King,  17  Tex.  177;  Hulme  v.  Montgomery,  81  Miss.  105. 
•!•  Den  V.  Jones,  8  N.  J.  Law.  840;  Childress  v.  Cutter,  16  Mo.  24. 
•so  2  Bl.  Comm.  234. 
•«-  1  Stim.  Am.  St  Law,  f  812L 
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dower  or  curtesy  in  the  surviving  wife  op  husband,  and  the  remainder 
going  to  the  heirs  of  the  owner;  but,  if  no  such  heirs  can  be  found, 
the  land  escheats  to  the  state,**'  subject  to  the  subsequent  claims  of 
heirs,  if  any  are  found.  In  some  states  there  is  no  limitation  on  the 
time  within  which  such  claims  may  be  brought  forward,  while  in 
others  various  periods  of  limitation  are  prescribed.*** 

JUDICIAL  PROCESS. 

286.  Title  to  real  property  may  be  acquired  by  Tixtae  of 
judicial  process, — 

(a)  By  conveyances  under  licenses  (p.  486). 

(b)  By  convesrances  under  decrees  (p.  488). 

(c)  By  tBOL  sales  (p.  490). 

(d)  By  condemnation  under  the  rif^ht  of  eminent  domain 

(p.  41)4). 

There  are  many  instances  where  the  title  to  land  is  transferred 
by  order  of  a  court.  Titles  acquired  in  this  way  are  often  spoken 
of  as  titles  by  involuntary  alienation.  In  some  cases  this  is  an  ac- 
curate enough  designation,  but  the  mental  attitude  of  the  owner  is 
immaterial.  The  validity  of  this  sort  of  titles  depends  on  whether 
the  proi)er  notices  to  the  parties  in  interest  have  been  given  and 
the  requirements  of  procedure  complied  with  in  other  respects. 
In  some  cases  of  title  by  judicial  process,  the  order  of  the  court  is 
In  itself  sufficient  to  transfer  the  title.  In  other  cases  a  conveyance 
of  some  kind  is  ordered  by  the  court  to  be  executed  by  the  per- 
son holding  the  title,  or  by  some  officer  of  the  court 

SAJiE— COirVEYANCSB  UNDER  LICENSES. 

286.  Licenses  to  convey  lands  are  given  by  order  of  court 
in  the  following  oases: 
(a)  To  personal  representatives  to  convey  the  land  of 
decedents  (p.  487). 

•ss  T  Stlm.  Am.  St  Law,  f|  1151,  8125.   Tbla  It  not  the  feudal  eecheat,  m 
to  which  see  Johnsoii  v.  Norway,  Winch,  87. 
«>«  1  Stim.  Am.  St  Law,  §  1154. 
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(b)  To  guardians  to  convey  the  land  of  persons  nnder 

disability  (p.  487). 

(c)  To  tenants  in  possession  to  convey  settled  estates,  in 

some  states  (p.  488). 

Coryoeycmces  by  Peraanal  Hepreaentatives. 

In  the  administration  of  the  estate  of  a  decedent  it  often  becomes 
necessary,  because  of  the  failure  of  the  personal  estate,  to  sell  part 
of  the  real  property  to  satisfy  the  claims  of  creditors  and  pfty  the 
expenses  of  administration,  or  to  pay  legacies  which  the  testator 
has  given.  When  executors  are  given  a  power  to  sell  lands  by  the 
will  which  appoints  them,  the  sale  is,  of  course,  according  to  the 
intention  of  the  testator,  and  not  under  license  of  court.***  Per- 
sonal representatives  may  not  dispose  of  realty  without  an  order 
of  the  court.***  Notice  to  persons  interested  or  affected  by  the 
sale  must  be  given  before  an  order  can  be  obtained.*'*  And  the 
other  formalities  prescribed  by  statute  must  be  followed.*'^ 

Coivoeya/ncea  h/  Otuxrdiana. 

In  treating  of  personal  capacity,  it  was  seen  that  many  persons 
could  hold  lands  who  had  no  power  to  convey  them.  But,  as  it  is 
often  necessary  for  the  interests  of  such  persons  that  some  dispo- 
sition be  made  of  their  lands,  as  that  the  lands  of  infants  or  insane 
X>ersonB  be  sold  to  provide  for  their  support,  their  guardians  are 
authorized,  on  presenting  the  matter  to  the  court  having  jurisdic- 
tion, to  make  the  necessary  conveyances.*'*    Certain  formalities, 

•14  White  V.  Moses.  21  GaL  44;  Payne  v.  Payne*  18  GaL  201. 

•*«  See  2  Dembltz,  Land  Tit  1114;  First  Nat  Bank  v.  Hanna,  12  Ind. 
App.  240,  80  N.  E.  1054.  And  cf.  Worthy  ▼.  Johnson,  8  Ga.  236;  CampbeH 
V.  Knights,  26  Me.  224.  The  order  to  sell  must  describe  the  land.  Borden 
V.  Hodges,  154  111.  488,  89  N.  B.  507;  Melton  v.  Fitch,  126  Mo.  281,  28  S.  W. 
612. 

•'•Rogers  v.  Johnson,  125  Mo.  202,  28  S.  W.  635;  Picard  t.  Montross 
(Miss.)  17  South.  875. 

•ST  See  Durfee  v.  Joslyn,  101  Mich.  551,  60  N.  W.  88;  Melton  v.  Fitch,  126 
Mo.  281,  28  S.  W.  612;  Rodgers  v.  Rodgers'  Adm'r  (Ky.)  81  S.  W.  188. 

•sa  See  2  Dembltz,  Land  Tit  SI  151,  152;  Bellamy  y.  Thornton,  103  Ala. 
404,  15  South.  831;  Williams  v.  Pollard  (Tex.  Civ.  App.)  28  a  W.  1020.  An 
estate  in  remainder  may  be  sold.    Wallace  v.  Jones,  83  Ga.  418,  21  S.  B.  88. 
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such  as  filing  a  bond,*'*  giving  notice,***  and  maEtng  a  report,**^ 

are  required. 

Chrweyanoes  of  Settled  instates* 

Closely  akin  to  sales  of  lands  of  persons  under  disability  are 
sales  of  settled  estates;  that  is,  when  the  alienation  of  land  in  the 
ordinary  ways  is  impossible  because  the  whole  ownership  is  divided 
between  life  tenants  and  remainder-men,  some  of  whom  may  be 
unborn  or  unascertained,  there  are  in  some  states  statutes  which 
permit  the  sale  of  such  lands,  and  the  investment  of  the  proceeds 
in  other  realty  under  the  same  limitations.  Such  sales  are  often 
desirable  when  the  lands  are  of  no  beneficial  value  to  the  life  ten- 
ants, or  are  subject  to  incumbrances.***  Sales  of  settled  estates 
cannot  be  made  unless  there  is  a  statute  authorising  them.*** 

8AMB— OONVBYANCBS  UNDEB  BBCBBEa 

287.  The  prlnolpal  oases  in  which  the  title  to  land  is 
transferred  under  a  decree  of  court  are  the  follow- 
ing: 

(a)  Partition  proceedings  (p.  488). 

(b)  Decrees  for  spedflc  performance  (p.  488). 
(0)  Sales  on  execution  (p.  489). 

Paartition. 

It  has  already  been  seen  that  partition  is  the  method  of  dividing 
joint  estates,  so  that  they  may  be  held  in  severalty,  and  that  par- 
tition may  be  had  against  the  will  of  the  co-tenants.  Bo,  too,  it 
has  been  seen  that  a  sale  will  be  ordered  when  the  land  cannot 
be  divided.*** 

Specific  Perfornujmce. 

When  an  owner  of  land  has  made  a  binding  oontraot  to  convey 
real  property,  and  then  refuses  to  execute  a  conveyance,  a  court 

•>•  McGale  ?.  McGale,  18  R.  L  876,  29  AtL  967. 
•soOarr  t.  Bible  (Ky.)  29  S.  W.  817. 

•SI  Swenson  t.  Seale  (Tex.  Oiv.  App.)  28  S.  W.  14S.    The  sale  must  be 
confirmed  by  the  court.    Lumpklns  t.  Johnson  (Ark.)  82  S.  W.  65. 
ess  2  Dembltz,  Land  Tit.  S  156.    And  see  LuttreU  y.  WeUs  (Ky.)  30  &  W.  10. 
sst  Baker  v.  Baker,  1  Elcli.  Eq.  (S.  C.)  392. 
•S4  Ante,  p.  340. 
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of  equity  will  compel  him  to  do  so  by  a  decree  for  specific  per- 
formance.**' So  there  may  be  a  valid  contract,  founded  on  a  suffi- 
cient consideration,***  to  give  lands  by  will,  and  such  a  contract 
may  be  enforced  by  compelling  the  persons  holding  the  title  to  the 
lands  to  convey  to  the  one  to  whom  they  should  have  been  de- 
vised.**^ 

Sales  on  MoeoiMatu 

At  oommon  law  a  man's  lands  were  not  liable  to  be  sold  for  hi^ 
debts,***  but  now,  in  all  of  our  states,  lands  can  be  sold  for  debts. 
Before  this  can  be  done,  however,  a  judgment  must  be  obtained,*** 
and  a  writ  of  execution  must  be  issued.  The  sheriff  thereupon  makes 
theusale  and  executes  the  deed.*^*  A  certain  period  within  which  the 
debtor  may  redeem  the  land  from  the  sale  is  usually  provided.*^^  The 
purchaser  is  said  to  take  an  estate  on  execution.*^*  It  has  already 
been  seen,  in  the  discussion  of  estates,  what  interests  in  real  property 
were  subject  to  sale  on  executloiL*^*  A  purchaser  at  an  execution 
sale  acquires  the  interest  of  the  judgment  debtor.*^^ 

•S6  Bngle  V.  White  (Mich.)  02  N.  W.  164;  Roberts  v.  Oambridge,  164  Mass. 
176,  41  N.  B.  280;  Prospect  Patk  &  C.  I.  R.  Co.  v.  Ooney  Island  &  B.  R.  Co., 
144  N.  Y.  152,  89  N.  B.  17;  Haydon  v.  Haydon  (Ky.)  27  &  W.  975;  Wright 
T.  Brown,  116  N.  C.  26,  22  &  B.  818;   Hoover  v.  Buck  (Va.)  21  &  B.  474. 

•»•  Smith  V.  Pierce,  66  Vt  200,  26  Atl.  1002;  Fucha  v.  Fucha,  48  Mo. 
▲X»p.  IS. 

••T  Bmeiy  v.  Darling,  60  Ohio  3t  160,  88  N.  B.  715. 

•St  BV>r  an  account  of  the  remedlea  which  were  provided  at  different 
periods,  aee  Dlgby,  Hist.  Real  Prop.  (4th  Bd.)  279. 

••»  In  nearly  all  the  states  a  judgment  becomes  a  lien  on  the  judgment 
debtor's  real  estate  as  soon  as  it  Is  rendered  or  docketed.  See  2  Demblts, 
Land  Tit.  S  165. 

•«o  Finch  V.  Tamer  (Colo.  Sup.)  40  Pac.  666.  Hlgglns  v.  Bordages  (Tex. 
ClT.  App.)  28  S.  W.  860;  Diamond  ▼.  Turner,  11  Wash.  189,  89  Pac.  879. 

•«i  2  Dembltz,  Land  Tit  1300.  And  see  Mcllwaln  v.  Karstens,  162  IlL  186, 
88  N.  B.  565;  Ritchie  v.  Bge,  58  Minn.  291,  69  N.  W.  1020;  Southern  (Tall- 
fomla  Lumber  Co.  v.  McDowell,  106  Cal.  99,  88  Pac.  627;  Smith  v.  Bank, 
102  Mich.  5,  60  N.  W.  4S& 

•«s  As  to  estates  on  execution,  see  2  Washb.  Real  Prop.  (5th  Bd.)  81. 

•«•  Ante,  pp.  89,  58,  149, 156,  205,  209,  274. 

•««  Garrott  v.  Wagner,  126  Mo.  450,  28  S.  W.  762;  Bramlett  v.  Wsttlm  Tl 
Miss.  902,  15  South.  984;  Butler  ▼.  Fitzgerald,  48  Neb.  192,  61  N.  W.  640; 
Oreenleaf  v.  Grounder,  86  Me.  298,  29  Atl.  1062. 
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Same — ^ect  qfBefoermL  ofJvdgmenJt. 

Where  land  is  sold  aa  the  result  of  an  action,  and  the  indgnnent 
is  subsequently  reversed,  a  third  person,  who  has  purchased  the 
premises,  will  have  a  good  title,*^^  though^  if  one  of  the  parties  had 
been  the  purchaser,  such  would  not  have  been  the  case/**  When  the 
purchaser  is  a  third  person,  the  defendant's  remedy  hi  in  damages 
against  the  plaintiff. 

SAME— TAX  TITIiSS. 

288.  The  title  to  land  may  be  divested  for  fedlnre  to  pay 

taxes.    This  may  be 

(a)  By  forfeiture  to  the  state  (p.  490). 

(b)  By  sale  under  a  ministerial'  proceeding  (p.  491)« 

(o)  By  sale  under  a  judgment  obtained  in  a  judicial  pro- 
ceeding.   Such  a  proceeding  is  either 

(1)  In  personam  against  the  person  owing  the  tax, 

or 

(2)  m  rem  against  the  land  on  which  the  tax  is 

assessed  (p.  492). 

289.  The  owner  has  a  period  of  redemption  before  the 

tax  deed  is  issued  (p.  492). 

290.  The  purchaser  takes  in  some  states  only  the  tax  debt- 

or's interest  in  the  land;  in  other  states  he  takes 
the  whole  fee  (p.  498). 

Forfeitufrt. 

In  a  few  states  it  is  provided  in  the  statutes  regulating  the 
collection  of  taxes  that  land  on  which  the  taxes  are  in  arrears  may 
be  forfeited  to  the  state  after  certain  notices  have  been  giTen  ts  the 
owner.*^*    An  opportunity  is  given  the  owner  to  redeem  for  a  certain 

•45  Whiting  T.  Bank,  18  Pet  6;  Feger  v.  Keefer,  6  Watts  (Pa.)  297; 
Shultz  V.  Sanders,  38  N.  J.  Bq.  164^  283. 

•46  Jackson  v.  Oadwell,  1  Cow.  (N.  Y.)  022.  B^ynolds  v.  Harris,  14  Oil. 
077.  Hie  same  Is  tme  of  a  pnrchase  by  the  plaintUTs  attorney.  Hays  ?. 
GasseU,  70  HI.  669;  or  by  his  wife,  lYle  T.  StringfeUow's  Adm'r,  82  Ala. 
545,  2  South.  22. 

•4«  Black,  Tax  Titles  (2d  Bd.)  H  194,  197.  flee  Lasher  r.  McOrescy,  66  F«d. 
834. 
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time  after  the  forfeiture.  If  redemption  is  not  made,  the  title  be- 
comes absolute  in  the  state,  and  need  not  be  followed  by  a  sale  of 
the  land.**'  Statutes  providing  for  a  forfeiture  for  nonpajrment  of 
taxes  are  strictly  construed.*'* 

Ministerial  Sale. 

In  most  states  summary  methods  of  proceeding  exist  for  the  sale 
of  lands  for  unpaid  taxes  which  authorize  the  proper  officers  to  ad- 
vertise the  land  for  sale  and  sell  it  after  a  certain  period  of  delin- 
quency. Such  proceedings  are  constitutional,  though  no  actual  notice 
of  the  sale  is  brought  home  to  the  owner.***  When  a  public  officer 
sells  lands  for  taxes,  he  has  only  a  naked  power;  that  is,  one  not 
coupled  with  an  interest.  Therefore  his  authority,  which  comes  en- 
tirely from  the  statute,  must  be  strictly  followed.* *•  In  fact,  the  re- 
quirements have  in  some  states  been  made  so  stringent  as  to  make  tax 
titles  in  all  cases  of  very  doubtful  validity.***  The  modem  tendency, 
however,  is  the  other  way,  and  a  reasonable  compliance  with  the  stat- 
ute is  sufficient.***  In  all  cajses  of  sales  of  land  for  taxes  by  smnmary 
proceedings  it  should  be  remembered,  however,  that  the  proceeding 
is  in  itself  ex  parte,  and  no  necessaiy  steps  must  be  omitted,  or  the 
title  wiD  fail.  Therefore  payment  of  the  taxes  takes  away  the  power 
to  sell,***  and  tender  of  payment  has  the  same  effect,  if  the  payment 
or  tender  is  mad^by  one  entitled  to  pay  the  taxes.***    The  following 

•4»  Gamer  ▼.  Anderson,  27  La.  Ann.  338;  Morrison  v.  Larkln,  28  La.  Ann. 
699;  Hall  v.  HaU,  23  La.  Ann.  135. 

oBo  Bennett  v.  Hunter,  9  Wall.  326;  Scbenk  v.  Peay,  1  DUL  267,  Fed.  Cas. 
No.  12,451. 

651  Kentucky  Railroad  Tax  Gases,  115  U.  S.  321,  6  Sup.  Gt  67. 

•«s  Gmger  y.  Dougherty,  43  N.  Y.  107;  Gaboon  y.  Coe,  67  N.  H.  666;  MU- 
likan  Y.  Patterson,  91  Ind.  515. 

6sa  Ferris  ▼.  Gooyer,  10  GaL  589;  Wilsons  ▼.  Doe,  7  Leigh  (Va.)  22;  Brown 
y.  Veazle,  25  Me.  359. 

•BAJenklnson  y.  Auditor  General  (Mich.)  62  N.  W.  163;  Mosely  y.  Belly, 
126  Mo.  124,  28  S.  W.  895;  Bedgood  y.  McLaln,  94  Ga.  283,  21  S.  B.  529; 
Stieff  y.  Hartwell,  35  Fla.  606,  17  South.  899;  Henderson  y.  BUerman,  47 
La.  Ann.  806,  16  South.  82L 

•BB  Reading  y.  Finney,  73  Pa.  St  467;  Joslyn  y.  Rockwell,  128  N.  Y.  834,  28 
N.  E.  604;  Jackson*  y.  Morse,  18  Johns.  (N.  Y.)  441;  Rayner  y.  Lee,  20  Mich. 
384;    Sprague  y.  Goenon,  30  Wis.  209. 

sseTacey  y.  Irwin,  18  Wall.  ^9;  Scbenk  y.  Peay,  1  Dill.  267,  Fed.  Gaa. 
NOb  12,451;   Loomis  y.  Plngree,  43  Me.  299. 
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general  rule  is  given  by  Mr.  Black  ••^  for  determining  when  there  has 
been  a  sufficient  compliance  with  the  statute:  '^When  the  statute 
under  which  the  land  is  sold  for  taxes  directs  an  act  to  be  done,  or 
prescribes  the  form,  time,  and  manner  of  doing  an  act,  such  an  act 
must  be  done  in  the  form,  time,  and  manner  prescribed,  or  the  title  is 
invalid,  and  in  this  respect  the  statute  must  be  strictly,  if  not  literally, 
complied  with.  But  in  determining  what  is  required  to  be  done, 
the  statute  must  receive  a  reasonable  construction;  and  when  no 
particular  form  or  manner  of  doing  an  act  is  prescribed,  any  mode 
which  effects  the  object  with  reasonable  certainty  is  sufficient  But 
special  stress  should  always  be  laid  upon  those  provisions  which  are 
designed  for  the  protection  of  the  taxpayer,** 

Jvdicial  Sale. 

In  some  states  the  method  of  selling  land  for  taxes  by  summary 
proceedings  is  not  employed,  but  the  collector  of  taxes  is  required  to 
bring  an  action  in  a  court  before  any  power  is  acquired  to  sell  the  land 
of  the  person  owing  the  taxes.*^'  These  suits,  as  stated  in  the  black 
letter,  ar^  of  two  kinds.  If  against  the  person  who  owes  the  taxes, 
jurisdiction  of  the  person  must  be  acquired.  The  judgment,  when 
rendered,  is  a  lien  on  his  land,  which  may  be  enforced  by  execution. 
The  other  kinds  of  suits  proceed  against  the  land  itself,  as  though  the 
taxes  were  due  from  it,  and  notice  of  the  proceeding  to  the  owner 
of  the  land  may  be  constructive  only,  as  where  it  is  by  publication,* '• 
though  such  notice,  when  given,  must  contain  a  description  of  the 
land.***  In  this  kind  of  suit  the  land  is  ordered  to  be  sold,  and 
the  officer  making  the  sale  gives  a  certificate  of  purchase,  which, 
after  a  period  allowed  for  redemption,  entitles  the  holder  to  a  deed. 

Redemption  cmd  2ba  Deed. 

After  a  sale  of  lands  for  taxes,  the  owner  is  given  an  opportunity 
to  redeem  before  the  title  of  the  purchaser  becomes  absolute.**^ 

•ST  Tax  Titles  (2d  EdJ  S  165. 

•Bs  2  Dembitz,  Land  Tit  1334.  As  to  who  can  soe,  see  San  Diego  Go.  ▼. 
Southern  Pac.  R.  Co.,  108  Cal.  46,  40  Pac.  1052. 

•B9  Schmidt  V.  Niemeyer,  100  Mo.  207.  IS  a  W.  405;  Payne  v.  Lott,  90 
Mo.  676,  3  S.  W.  402.    But  see  Martin  v.  Parsons,  49  CaL  95. 

eeo  Smith  v.  Kipp,  49  Minn.  119,  51  N.  W.  656;  Vaughan  ▼.  Daniels,  98 
Mo^  230,  11  S.  W.  573;  Mllner  v.  Shipley,  W  Mo.  106,  7  S.  W.  175. 

•ei  Blaclc,  Tax  Titles  (2d  Ed.)  c.  23.    And  see  People  T.  Campbell,  143 


§§  288-290)  TAX  TITLES.  491 

At  the  time  of  the  sale  the  purchaser  is  given  a  certificate  of  pur- 
chase. The  statutes  usually  provide  that  the  rights  of  a  purchaser 
under  a  certificate  may  be  assigned.***  Until  the  period  of  redemp- 
tion expires,  the  owner  is  entitled  to  the  possession  of  the  land  and 
to  its  profits.**'  In  most  states  the  holder  of  a  certificate  of  pur- 
chase is  entitled  to  a  deed  on  the  expiration  of  the  period  of  redemp- 
tion,**^  but  in  some  states  a  foreclosure  of  the  right  of  redemption  is 
necessary.***  The  tax  deed,  when  issued,  must  contain  all  the  ele- 
ments required  by  the  statute,  and  show  by  its  recitals  a  complete 
performance  of  all  that  is  required  by  law,  before  a  sale  is  lawful ; 
such  as  authority,***  assessment,  and  delinquency.**^  There  must 
also  be  a  description  of  the  lands  sold.***  If  any  of  these  things  are 
wanting,  the  deed  cannot  be  reformed  in  equity.*** 

Estate  Taken  ly  Purchaser. 

In  many  states  a  new  title  is  created  by  a  tax  sale,  and  all  con- 
tingent rights  in  the  land  are  cut  off,  thou^,  when  this  is  the  rule, 
a  remainder-man,  and  others  having  contingent  interests,  are  given 

N.  Y.  335,  88  N.  B.  800;  Douglass  v.  McKeever,  64  Kan.  707,  89  Pac.  708; 
Rich  V.  Braxton,  168  U.  8.  876,  16  Sup.  Ct.  1006;  Stone  v.  Stone,  103  Mass. 
474,  40  N.  E.  897. 

•61  An  assignment  in  the  absence  of  such  a  statutory  authorization  would 
probably  be  void.  BlUings  ▼.  McDermott,  16  Fla.  60;  Sapp  v.  MorriU,  8 
Kan.  677. 

•«•  EUiott  V.  Paiker.  72  Iowa,  746,  82  N.  W.  494;  Mayo  v.  Woods,  81  CaL 
269. 

••«  Wettlg  v.  Bowman,  39  HL  416.    Cf.  Ives  v.  Lynn,  7  Ck>nn.  606, 

««5  Black,  Tax  TUles  (2d  Ed.)  %  883;  Alexander  v.  Thacker,  48  Neb.  494, 
61  N-  W.  738. 

•••  Cogel  V.  Raph,  24  Minn.  194;  Madland  v.  Benland,  Id.  872;  Atkison 
V.  Improyement  Co.,  126  Mo.  666,  28  S.  W.  861;  Ward  v.  Montgomeryt  67 
Ind.  276. 

••T  GiiflUan  V.  Chatterton,  88  Minn.  836,  87  N.  W.  683;  Hubbard  v.  John- 
son, 9  Kan.  632. 

«••  CampbeU  v.  Packard,  61  Wis.  88,  20  N.  W.  672;  EOsworth  v.  Nelson,  81 
Iowa,  67,  46  N.  W.  740.  For  descriptions  held  sufficient,  see  Sibley  v.  Smith, 
2  Mich.  486;  Taylor  v.  Wright,  121  lU.  456,  18  N.  E.  629;  Harris  v.  Curran, 
32  Kan.  680.  4  Pac.  1044;   Levy  v.  Ladd,  86  Fla.  891,  17  South.  686. 

•••  Altes  V.  Hlnckler,  86  lU.  266;  Keepfer  v.  Force,  86  Ind.  81;  Bowers 
T.  Andrews,  62  Mis&  696w    Contra,  Hickman  7.  Kempner,  86  Ark.  606. 
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an  opportunity  to  redeem  from  the  sale.*^*  If  those  having  such 
interest  do  not  redeem,  they  lose  their  rij^ts.  This  extends  even  to 
the  rights  to  dower  •^^  and  homestead.*^*  In  other  states  the  tax 
deed  passes  only  the  interest  of  the  person  assessed/^*  Even  where 
this  rule  obtains,  the  rights  of  mortgagees  will  be  lost  if  the  land  is 
sold  for  taxes,*^*  and  in  the  same  way  judgment  liens  and  other 
rights  growing  out  of  and  depending  on  the  estate  of  the  one  owing 
the  taxes  are  cut  oif.*^* 

SAME— EMINEirr  DOMAIN. 

291*  Under  the  right  of  eminent  domain,  land  belonging 
to  private  persons  may  be  taken  for  public  nses 
upon  compensation  being  made*  The  right  may  be 
exerdsed 

(a)  By  the  United  States  or  the  states. 

(b)  By  private  i>ersons  or  corporations  dnly  authorized. 

The  taking  of  land  under  the  right  of  eminent  domain  differs  from 
taxation  in  tliat  compensation  is  provided  to  the  owner  when  his  land 
is  taken  under  the  former.  Land  can  be  taken  under  this  power  only 
for  public  uses.  This,  however,  is  a  question  of  constitutional  law.*^* 
As  to  what  constitutes  a  taking,  and  as  to  what  will  be  an  additional 
burden  imposed  on  land  taken  under  this  power,  as  bj  putting  a 
railway  on  lands  previously  taken  for  a  highway,  the  same  reference 
must  be  made.     Power  to  condemn  lands  under  the  right  of  eminent 

•TO  Atkins  V.  Hlnman,  7  IlL  437;  Kunes  v.  McCloskey,  115  Pa.  St  461,  0 
AtL  83;   lAngley  v.  Cbapin,  134  Mass.  82;  Jackson  v.  Babcock,  16  N.  Y.  246. 

«Ti  Black,  Tax  Titles,  §  422.  Bat  that  the  wife  must  be  m^de  a  party 
to  a  tax  suit,  see  Blevlns  v.  Smith,  104  Mo.  583,  16  S.  W.  213. 

•Ts  Shell  V.  Duncan,  31  S.  C.  547,  10  S.  E.  330. 

«Ts  Cross  V.  Taylor  (Ga.)  6  S.  E.  179;   Dyer  v.  Bank,  14  Ala.  622. 

•T4  Parker  v.  Baxter,  2  Gray  (Mass.)  185;  Becker  v.  Howard,  66  N.  Y.  5; 
Fager  ▼.  CampbeU,  5  Watts  (Pa.)  287 

6T 5  Jenkins  y.  Newman.  122  Ind.  89,  23  N.  E.  688.  But,  If  the  land  Is  re> 
deemed  by  the  owner,  the  Jodgrment  lien  Is  not  affected.  Appeal  of  Singer 
(Pa.  Sup.)  7  Atl.  800.  The  Hen  of  prior  taxes  Is  also  dlYested  by  a  tax  sala 
Huaasard  v.  Trego,  35  Pa.  St  9;  Law  y.  People,  116  IlL  244,  4  N.  E.  846. 

•T«  See  Black,  Ck>nst  Law,  355. 
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domain  may  be,  and  often  is,  delegated  either  to  private  persons  or 
to  corporations,  though  it  is  usually  said  that  such  persons  or  cor- 
porations must  perform  some  public  function/^^  The  provisions  in 
the  federal  and  state  constitutions  prohibiting  the  taking  of  a  per- 
son's property  without  due  compensation  cover  cases  of  eminent 
domain.*^'  Damages  in  such  cases  are  in  some  states  assessed  by 
commissioners  and  in  others  by  juries.  It  is  generally  provided  that 
the  compensation  must  be  made  before  the  land  is  actually  taken. 
Any  property  is  subject  to  the  exercise  of  this  right,  even  including 
franchises.*^*  The  United  States  may  condemn  lands  belonging  to  a 
state  as  well  as  if  owned  by  private  persons.*'*  But  when  the  United 
States  or  a  state  take  land  under  this  right,  they  must  make  compen- 
sation, the  same  as  other  persons.**^ 

6TTBeekman  r.  Railroad  Co.,  3  Paige  (N.  Y.)  45;  Weir  ▼.  Railroad  Oo. 
18  Minn.  166  (GU.  189);  In  re  Theresa  Drainage  Dlst.,  90  Wis.  301,  08  N. 
W.  288;  Secombe  v.  Railroad  Go.,  23  Wall.  108;  U.  S.  v.  Certain  Tract  of 
Land,  67  Fed.  869;   Jockheck  v.  Commissioners,  58  Kan.  780,  37  Pac.  621. 

•Ts  Black,  Const  Law,  366. 

•T»  Central  Bridge  Corp.  t.  LoweU,  4  Qray  (Mass.)  474;  Com.  ▼.  Canal 
Co.,  66  Pa.  St  41;  West  River  Bridge  Co.  y.  Diz,  6  How.  607. 

«•«  Stockton  v.  Railroad  Co.,  32  Fed.  9.  A  state  may  condemn  property  of 
the  United  States.  U.  S.  v.  Railroad  Bridge  Co.,  6  McLean,  617,  Fed.  Cas. 
No.  16414;   U.  S.  ▼.  Chicago,  7  How.  185. 

•ti  For  statntoiy  proTlstoos  on  eminent  domain,  see,  in  general,  1  Stlm. 
Am.  St  lAW,  H  1140-1144. 
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APPURTENANCES,  426. 

APPURTENANT  EASEMENTS,  354. 

ASCENDING  LINES, 
in  title  by  descent,  482. 

ASSIGNEE, 

of  equity  of  redemption,  rights  of,  200. 

ASSIGNMENT, 
of  dower,  96. 

of  common  right,  90. 

against  common  right,  90. 

when  yalne  estimated,  97. 

method  of  division,  9a 

hy  whom,  99. 

recovery  by  action,  100. 
of  lease,  148. 

liability  of  assignee,  149. 
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▲88IONMBNT— Ck^nttniMd, 
of  equity  of  reden^tton,  2(Xk 

fej  opeiation  of  law,  20flL 
of  mortgage,  209. 

t^  opecatton  of  law,  211. 
of  mortgage  debt,  210. 
of  tmatee's  tttle^  278. 
a  common-law  conyejance^  409. 

A88UMBD  NAME, 

grantee  in  deed  maj  be  designated  by,  4ia 

ATTACHMENT, 

mortgagee's  Interest  before  foredosnie  not  sabJscC  to^  tit. 

ATTORNEY, 

power  of,  to  execute  deed,  4SL 

AT  WILL, 

see  'rE^enandes  at  Will,"  100. 

AUSTRALIAN  SYSTEM, 
of  registering  titles.  41S. 

B 

BANKRUPT  AND  INSOLVENT  LAWS,  894. 

BARGAIN  AND  SALE,  410. 

BARRING  ESTATE  TAIL,  Oa 

BASE  FEES,  17a 

BENEFICIAL  POWER,  82a 

BENEFICIARY, 
defined,  200. 
In  cbaritable  trusts  may  be  Indefinite,  270L 

BLANKS, 

filling.  In  deeds,  428. 

BLOOD, 

see  ''Half  Blood." 

BOND  FOR  TITLB, 

may  be  mortgaged,  185. 

assignment  of,  may  be  a  mortgage,  101 

BOOM  COMPANIES, 
rlgbts  of,  870. 

BOUNDARIES, 

description  in  deeds,  4ia 
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BRBACEL, 

o(  covenfljit  of  warranty,  action  for.  449L 

BBIDAOH  OF  GONDITION8, 

termination  of  MtatM  on  condition^  ITBw 

BRIDOB8, 

fimncblMa  for,  880. 

BUILDINOa. 

hodaootal  ownonhlp  of,  806L 

0 

CABSABBAN  OPBRATION,  74. 

CANONS  OF  DS8GBNT,  482. 

CAPACITY, 

personal,  to  hold  and  oonToy  realty,  BKL 

CBRTIFIOATB, 

of  admowledgment,  488. 

and  patent,  402. 

of  purchaae  in  tax  tiUea,  488, 

CBSTUI  QUB  TBUST, 
defined,  200. 
rlgtits  of,  271. 
interest  of,  278. 
la  dlBselBed  by  disseisin  of  tmatee,  408L 

CHAROBS, 

on  land  under  registered  tities,  418, 

OHARITABLB  TRUSTS, 
defined,  274. 
distinguished  from  private,  274. 

beneficiary  indefinite,  276. 

doctrine  of  cy-pres,  276. 

perpetuities  and  accumulations,  276L 
ereation  of,  275. 
objects  of,  275. 

CHARITIBS, 
defined,  275. 
gifts  to,  application  of  rule  against  perpetnitlsa, 

CHATTEL  FIZTURBS* 
defined,  la 
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CHATTEL  INTERESTS, 
estate  tail  in,  49. 
statute  of  uses  does  not  oi>erate  on,  254. 

CHATTELS  REAL, 
defined,  24. 

CHILDREN. 

Illegitimate,  480. 
posthumous,  480. 

CIVIL  LAW, 

computation  of  relationship  by,  484. 
CLAIM  OF  TITLE, 

necessary  in  adverse  possession,  465. 
CLASS, 

limitations  to,  and  rule  against  perpetuities,  828L 

COLLATERAL  HEIRS, 
defined,  484. 
and  ancestral  lands,  483. 

COLLATERAL  POWERS,  311. 

COLOR  OP  TITLE,  460. 

COMMON, 

tenancies  in,  335. 
rights  of  defined,  373. 
of  estovers,  373. 
of  pasture,  37;^. 

appurtenant  and  appendant,  878. 
of  piscary,  373. 
of  turbary,  373. 
rights  of,  in  United  States.  376w 

COMMON  LAW, 

future  estates  at,  279. 

computation  of  relationship  by,  484. 

conveyances,  405. 

powers,  308. 

theory  of  mortgage,  183. 

COMMON  RECOVERY,  50. 

conveyance  by  man-ied  woman  by,  886L 

COMMUNITY  SYSTEM,  338. 
COMPENSATION, 

for  land  taken  under  right  of  eminent  domain,  495. 

REAL  PROP. —88 
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GOMPULSORT  PARTITION,  8M. 

CONDBMNATION  OF  LAND, 

under  power  of  eminent  domain*  494. 

CONDITION, 

estates  on,  see  "Bstates  on  Oondition.** 

CONDITIONAL  FEBfi» 
what  are,  45. 

CONDITIONS, 

precedent  and  snbseqnent,  170. 
Tdd,  172. 

effect,  173. 
breach  of,  in  estates  on  condition,  ITS. 

relief  against,  175. 
snbject  to  rule  against  perpetuities,  82Qw 
against  alienation,  385. 
of  forfeiture  for  alienation,  395. 

CONFIRMATION, 

a  common-law  conveyance,  408. 

CONFISCATION  AND  BSOHBAT» 
acquisition  of  title  by,  899. 

CONQRESSIONAL  SURVBY,  402. 

CONQUEST, 

acquisition  ot  title  by,  899. 

CONSANGUINITY. 
relatioDSliip  by,  483w 

CONSIDERATION, 
for  deeds,  427. 

CONSTRUCTION, 

of  description  in  deed,  420. 

CONSTRUCTIVE  NOTICE^ 
by  possession,  216. 
by  lis  pendois,  21& 
by  registration,  218. 

CONSTRUCTIVE  POSSESSION* 
seisin  in  law  is,  82. 
in  acquisition  of  title  by  adverse  possession,  400. 

CONSTRUCnVB  TRUSTS, 
see  ••Trusts." 

CONTINGENCY, 

on  which  remainder  may  depend,  292. 
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CONTINGENT  INTERESTS 

rale  against  perpetuities  applies  to,  320. 

CONTINGENT   REMAINDERS, 
see  *'RemalDderB.** 

CONTINUOUS  EASEMENTS,  354. 

CONTINUOUS  POSSESSION, 

In  acquisition  of  title  by  adverse  possession,  46& 
tacking,  466. 

CONTRIBUTION. 

to  redeem  mortgage,  236. 

CONVENTIONAL  BASEMENTS.  354. 

CONVENTIONAL  LIFE  ESTATES,  56L 

CONVEYANCES. 

registration,  see  "Regiatratlon.** 
priority  of,  212. 

actual  notice,  213. 

implied  notice,  215. 

constructive  notice,  216. 
possession,  216. 
recitals  in  tlUe  deeds.  2ia 
lis  pendens,  218. 
registration,  218. 
fraudulent  392. 
kinds  of,  405. 

primary  and  secondary,  40B. 
at  common  law,  405. 

feoffment,  405. 

gift  406. 

grant,  407. 

lease,  407. 

exchange,  407. 

partition,  40& 

release,  406. 

confirmation,  40& 

surrender,  40b. 

assignment,  409. 

defeasance.  409. 
under  statute  of  uses,  400. 

covenant  to  stand  seised,  410. 

bargain  and  siile,  410. 

lease  and  release,  41L 
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CONyEYANCES-<k>ntiiined, 
moderD  statutory,  411. 

warranty  and  quitclaim  deeda,  412. 
registered  titles,  412. 

certlflcote  of  title.  413. 
under  judicial  process,  480. 
licenses,  4^0. 

by  {;uai*dinn.  487. 
by  personal  ropreBf^ntatfyes,  487. 
of  settled  estates,  488. 
decrees,  4SS. 
tax  titles,  490. 
eminent  domain,  4M. 

COPARCENARY, 
estates  in,  330. 

COPARCENERS, 
lease  by,  132. 

COPYHOLD  TENURE.  29. 

CORNERS. 

when  lost,  how  located,  424. 
CORODIES,  340. 

CORPORATION. 

capacity  to  hold  and  convey  realty,  389. 
deeds  by,  how  signed,  430. 

CORPOREAL  HEREDITAMENTS,  348. 

CO-TENANTS, 

accounting  between,  841. 

COUBSES  AND  DISTANCES, 
description  by,  424. 

COVENANT, 

to  stand  seised,  410. 

creation  of  easements  by,  351. 

independent  and  dependent,  441. 

express,  rights  of  landlord  and  tenant  under.  134. 

implied,  rights  of  landlord  and  tenant  under,  138. 

real  and  personal,  441. 

personal,  in  leases,  136. 

running  with  the  land,  in  leases.  136. 

not  subject  to  rule  against  perpetuities,  326. 
of  tiUe,  440. 

express  and  implied,  440. 
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GOVENANT-Oontlnned, 
of  Beisin,  442. 

how  broken,  442. 

when  broken,  442. 
against  incumbrances,  defined,  444^ 

how  broken.  444. 
of  warranty,  defined,  446. 

how  broken,  44(>. 

action  for  brencb,  449. 

estoppel  by,  454. 

special,  446. 
of  quiet  enjoyment,  448. 
for  further  assurance.  449. 

COVERTURE. 

estate  during.  70. 

power  of  husband  over  chattels  real.  TL 

power  of  husband  over  real  estate,  71. 

alienation  of.  72. 

separate  estate.  72. 

equitable  doctriue,  72. 

statutory  changes,  73. 

abolished.  73. 

CREDITORS, 

whether  constructive  trust  In  favor  of,  2TL 

rights  of,  in  powers,  320. 

restraints  on  alienation  in  favor  of,  392. 

CROSS  REMAINDERS,  286. 

CURTESY, 
defined,  73. 
requisites,  73. 

birth  of  issue,  74. 

Caesarean  operation,  74. 

not  necessary  in  Pennsylvania,  TS. 

marriage,  74. 

seisin  of  wife,  75. 

death  of  wife,  76. 
initiate,  74. 
consummate,  76. 
In  what  estates,  76. 

estates  of  inheritance.  76. 

determinable  estates,  77* 

equitable  estates,   77* 
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OURTEST-<k)iitinned, 

estates  in  expectancy,  79. 

joint  estates,  79. 
Incidents.  79. 

alienation,  80. 

liability  for  debts,  Ba 
how  defeated,  81. 

alienage,  8L 

annulment  of  marriage,  81. 

conveyance  by  wife.  81. 

desertion,  81. 

devise.  81. 

forfeited  by  feoffment.  81« 
statutory  changes,  82. 

GY-PRB8. 

application  of  doctrine  of,  to  charitable  tmsta,  270. 

D 

DATE, 

whether  requisite  in  deeds,  428. 

DEATH  OF  HUSBAND, 
requisite  of  dower,  85. 
dower  consummate  by,  85. 

DBCREB. 

for  deficiency  in  foreclosure,  241* 
of  sale  in  foreclosure,  248. 
conveyance  under,  488. 

DB  DONIS  CONDITIOXALIBUS. 

statute  of,  creating  estates  tail,  44,  46L 

DEED, 

when  required  in  creation  of  estates  for  years,  m 
absolute  may  be  a  mortgage,  187. 
of  trust  may  be  a  mortgage.  190l 
defined,  415. 
requisites  of,  414. 

designation  of  grantee,  41ft 

granting  clause,  41G. 

names  of  parties,  416. 

words  of  conveyance,  410. 

exceptions,  417. 

reservations,  418b 
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DBBOD— Contliiaed, 

habendum,  418. 

description  of  property,  410* 

plats  and  mi;pR,  421. 

monuments,  422. 

courses  and  distances,  424ii 

quantity,  426. 

appurtenances,  425. 
execution  of  the  writing,  426. 

what  writing  necessary,  427. 

consideration,  427 

date.  428. 

alterations,  428. 

fllUng  blanks,  42a 

reading,  429. 

sealing,  429. 

signing,  480. 

power  of  attorney,  481* 

indentures  and  deeds  poll,  48^ 
delivery  and  acceptance,  488. 

delivery  In  escrow,  480. 
acknowledgment.  488. 
registry,  439. 
witnesses,  489. 
estoppel  by,  468. 
under  tax  titles,  492. 
poll  and  Indenture,  482. 

DBFBASANOB, 

a  common-law  conveyance,  4001. 

DBFICIBNGY, 

decree  for  In  foreclosure^  241. 

DBFINITB  FAILURB  OF  ISSUB, 

DBQRBBS  OF  RBLATION8HIP, 
how  computed,  484. 

DELIVERY, 
of  deeds.  438. 
In  escrow,  488. 

DEMESNE, 
tenants  in,  85. 

DBNYING  LESSOR'S  TITLBV 
lessee  estopped,  148. 
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DEPENDENT  OOVENANTSi 
in  deeds,  441. 

DEPOSIT  OF  TITLE  DEEDSL 
may  be  a  mortgage,  192. 

DESCENDING  LINES, 
In  title  by  descent,  482. 

DESCENT. 

of  fature  estates,  806w 

and  parchase.  890. 

tlUe  by,  478. 

what  descends  to  belra,  4TBL 

illegitimate  children,  480. 

posthumous  children,  480. 

advancements,  481. 

hotchpot,  482. 
eanons  of,  482. 

descending  and  ascending  lines,  482l 

preference  of  males,  482. 
in  collateral  lines,  485. 

collateral  heirs  and  ancestral  lands,  488. 

per  stirpes  and  per  capita,  483. 

primogeniture,  483. 

whole  and  half  blood,  48S. 
escheat,  485. 

DESCENT  CAST, 
what  is,  459. 
effect  of,  on  right  of  entry,  458L 

DESCRIPTION  OF  PROPERTY, 
in  deeds.  419. 
in  wills,  473. 

DESTRUCTION. 

of  Tested  remainders,  289. 
of  contingent  remainders,  293. 

liability  to,  removed  by  statute^  298. 
of  powers,  321. 
of  easements,  357. 
of  profits  a  prendre,  375. 
of  premises,  termination  of  estates  for  years  by,  158. 

DETERMINABLE   ESTATES^ 
curtesy  in.  77. 
dower  in,  88. 
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DETBRMINABLB  FBBS,  17& 

DBVIOBS, 

to  bar  dower,  lOS. 

DBYISBS, 

executory,  see  "Bzecutory  Derlse.** 
shifting,  see  "Shifting  Devise.** 
creation  of  fee  simple  by,  38. 
tlUe  by.  472. 

requisites  of,  472. 

nature  of.  470. 

operative  words  In  wills,  478. 

what  can  be  devised,  474. 

what  law  governs,  474. 

renunciation  of,  476. 

revocation  by  alteration  of  estate^  476L 

lapsed  devises,  477. 

DISABILITY  OF  PBRSONS^ 

affecting  title  by  adverse  posseiidon,  408L 

DISGHARGB, 

of  mortgage,  227. 
by  payment.  227. 
by  performance,  227. 
by  tender,  280. 
by  merger,  231. 
by  redemption,  233. 
form  of,  238. 

DISCONTINUOUS  BASBMBNTS,  884. 

DISCOVERY, 

acquisition  of  title  by  state  by,  899. 

DISSEISEE, 
leases  by,  131. 

DISSBISIN. 

by  mortgagor,  196. 

equitable  estates,  lost  by,  274. 

of  joint  owner,  840. 

what  is.  464. 
leaves  mere  right  of  entry,  468. 
giving  title  by  adverse  possession,  4681 

DISSEISOR, 

alienation  by,  487. 
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DISTANCES, 

description  by  counet  and*  424. . 

DISTRESS, 
for  rent,  145. 
an  Incident  of  rent  aerrice^  87(L 

DIVISION  UNES, 
estoppel  in  pais,  453. 

DIVORCE, 

defeating  dower,  104. 

DOMESTIC  FIXTDBES,  18L 

DOMINANT   ESTATE,  86a 

DONEE, 

of  estate  tall,  42. 

of  power,  807. 

classes  of  powers  as  to^  SliQL 

DONOR. 

of  estate  tall,  42. 
of  power,  807. 

DOWER. 

defined,  88. 
requisites,  88. 
marriage,  84. 
seisin  of  husband,  84. 

transitory,  84. 
death  of  husband,  85w 
inchoate,  84. 
consummate.  85. 
In  what  estates,  88. 

estates  of  inheritance,  86L 
in  estate  tail,  72. 
in  rents,  87. 

lands  capable  of  enjoymant^  tL 
inheritance  by  issue,  88. 
determinable  estates,  88. 
equitable  estates,  88. 

mortgages,  88. 
estates  in  expectancy,  01. 

dower  out  of  dower,  9L 
loint  estates,  02. 

partnership  lands,  83. 
quarantine,  04. 
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DO  WBR— Continued, 
assignment  95. 

of  common  right,  96. 

against  common  right,  96L 

when  value  estimated.  97. 

method  of  division,  98. 

by  whom  assigned,  99. 

recovery  by  action,  100. 
Incidents,  101. 

emblements,  101. 

estovers,  101. 

repairs,  101. 

waste,  101. 

apponionment  of  rent,  102. 

improvements,  102. 

taxes,  102. 
bow  defeated,  102. 

alienage,  106. 

elopement  and  adultery,  103. 

annulment  of  marriage,  104. 

loss  of  husband's  estate,  104. 

conveyance  by  husband,  105. 

devices  to  bar,  105. 

release  by  wife,  106. 

Jointure,  107. 

widow's  election,  109. 

testamentary  provision,  109. 
statutory  provision,  110. 

estoppel,  110. 

statute  of  limitations  and  laches.  111. 

waste.  111. 
statutory  changes,  112. 
right  of,  not  breach  of  covenant  or  seisin,  444. 

DBUNKABDS. 

cai^aclty  to  eonvey  real  property,  385. 

E 

EA8BMBNTS, 

defined,  849. 
essential  qualities,  850. 
distinguished  from  licenses,  S60l 
dominant  estate,  350. 
servient  estate,  350. 
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BASEMBNTS— Continued, 
creation,  8oO. 
b7  grant,  860. 
by  parol,  351. 
by  coTenantB,  851. 
by  prescription,  852. 
equitable.  351. 
claasification,  354. 

appendant  or  appurtenant  and  In  gross.  354. 

continuous  and  discontinuous,  854.  ! 

natural  and  conventional,  854.  i 

negative  and  afflrmatiye,  854. 

incidents,  355.  ' 

obstruction,  350.  , 

repairs,  350. 
use  of  easements,  350. 
destruction,  357. 
by  release,  857. 
by  abandonment,  857. 
by  license,  357. 
by  misuser,  857. 
by  merger,  857. 
specific,  359. 

rights  of  way,  359. 
repair  of,  301. 
highways,  801. 

dedication,  302. 
light  and  air,  303. 
lateral  and  subjacent  support,  806. 

horizontal,  ownership  of  buildings,  800. 
party  walls,  300. 
In  water,  30& 

surface  waters,  871. 
subterranean  waters,  371. 
eaves*  drip,  372. 
artificial  water  courses,  372. 
existence  of,  not  breach  of  covenant  of  seisin,  444. 
as  breach  of  covenant  against  incumbnuices,  444. 

BAVBS'  DRIP,  372. 

BJEGTMBNT. 

termination  of  estate  on  condition  by,  174. 
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ELECTION, 

testamentary  proTislon  in  lien  of  dower,  IOOl 
statutory  provision  in  lieu  of  dower,  110. 

ELOPEMENT. 

defeating  dower,  103. 

EMBLEMENTS, 
what  are,  8. 
an  incident  of  life  estates,  61. 

of  estate  during  coverture,  TL 

of  dower,  101. 

of  estates  for  years,  148. 

of  tenancies  at  will,  156. 

of  tenancies  from  year  to  year,  100. 
tenant  at  sufferance  not  entitled  to,  164. 
mortgagor  no  rigbt  to,  196. 
right  of  tenant  of  mortgagor  to,  106. 

EMINENT  DOMAIN. 

termination  of  estates  for  years  by,  153. 

taking  franchises  under,  379. 

acquisition  of  title  under,  by  state,  899.  < 

taking  land  under,  not  breach  of  covenant  of  warranty,  448L 

titie  by,  494. 

compensation  for  land  taken  under  right  of,  485. 

ENTAIL. 

see  "Estates  Tail." 
barred  by  common  recovery,  51. 

ENTIRETY. 

estates  in,  337. 

ENTRY. 

right  of,  to  defeat  estate  on  condition,  174,  176. 
and  possession,  foreclosure  by,  243. 
on  public  lands,  402. 

EQUITABLE  WASTE,  62. 

EQUITABLE  CONVERSION, 
defined,  23. 

EQUITABLE  EASEMENTS,  351. 

EQUITABLE  ESTATES,  25L 
curtesy  in,  77. 
dower  in,  89. 
mortgages,  89. 
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BQorTABLK  RSTATES-Oontiniied, 
boniest  end  iu,  116. 
Qse  and  trust  defined.  252. 
Jtatute  of  uses,  258. 

when  statute  does  not  operate.  2M. 
classification  of  trusts.  257. 
executed  and  executory  trusts,  258. 
express  trusts,  258. 
creation.  200. 

limitation  of  trustee's  estate,  2ttl« 
precatory  words,  261. 
statute  of  frauds,  262. 
parties.  263. 
Implied  trusts,  26i. 
resulting  trusts,  265. 

legal  title  only  conveyed.  266. 
consideration  paid  by  another.  267. 
failure  of  object  of  trust,  267. 
deed  to  wife  or  child.  268. 
constructlye  trusts,  269. 

fraud  an  essential  element  of,  268. 
devise  procured  by  fraud,  270. 
in  favor  of  creditors,  271. 
Incidents,  271. 

active  trusts,  272. 
passive  trusts,  271. 
interest  of  trustee.  272. 
interest  to  cestui  que  trust,  278. 
liability  for  owner's  debts,  274. 
lost  by  disseisin,  274. 
possession  by  trustee  not  adverse.  274. 
subject  to  rule  against  perpetuities,  327. 

EQUITABLE  THEORY, 
of  mortgage,  183. 

EQUITABLE  RIGHTS, 
may  be  mortgaged.  185. 

BQUITT  OP  REDEMPTION, 
no  mortgage  without.  205. 
assignment  of,  205. 

rights  of  assignee.  206. 

by  operation  of  law.  208. 
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ESGAMBIUM. 

must  be  ased  in  common-law  exchange,  407. 

ESCHEAT. 

an  Incident  of  tenure,  30. 
acquisition  of  title  by,  809,  488. 

B6CROW. 

dellyery  of  deed  in,  480. 

ESTATES, 
defined,  83. 
classification  of,  88. 
of  freehold,  34. 
quantity  of,  84. 

of  inheritance,  80. 
dower  In,  80. 
dower  in  rents,  87. 
in  fee  simple,  85. 
estates  tall,  42. 
life  estates,  55. 

restraints  on  alienation  of,  88S. 
per  autre  vie,  67. 

general  occupancy,  68. 
incidents  of,  68. 
conventional  life  estates,  56. 
legal  life  estate,  estates  by  marriage,  OOL 
during  corerture,  70. 
curtesy,  73. 
dower,  83. 
less  than  freehold,  128. 
as  to  quality,  160. 
on  condition,  160. 

mortgages,  160. 
on  limitation,  177. 
as  to  time  of  enjoyment,  270. 
present  and  future,  279. 
in  expectancy,  dower  in.  91« 
as  to  number  of  owners,  332. 

Joint  estates,  832. 
unknown  forms  cannot  be  created,  40. 
particular.  284.  , 
powers  distinguished  from,  30& 

ESTATES  FOR  YEARS, 
defined,  128. 
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ESTATES  FOR  YEARS-<:oiitinue<l, 
history  of,  129. 
creation,  130. 

contract  or  devise.  130. 

lease  and  agreement  for  lease,  130. 

who  may  create,  131. 

form,  132. 

commencement,  133. 

duration.  133. 

interesse  termini,  133. 
rights  and  liabilities  of  landlord  and  tenant,  see  "Landlord  and  Tenant' 
transfer,  147. 

by  lessor,  147. 

by  lessee,  148. 

by  operation  of  law,  140. 
termination,  150. 

lapse  of  time,  150. 

forfeiture,  150. 

merger,  152. 

surrender,   152. 

taking  into  power  of  eminent  domain,  168. 

destruction  of  premises,  153. 
letting  land  on  shares,  154. 
homestead   in,   116. 
restraints  on  alienation  of.  380. 

ESTATES  IN  COPARCENARY. 
partition  of,  344. 

ESTATES  IN  ENTIRETY,  337. 
in  the  United  States,  338. 
partition  of,  344. 

ESTATES  IN  EXPECTANCY, 
see  "Future  Estates." 

ESTATES  IN  PARTNERSHIP.  339. 

ESTATES  ON   CONDITION. 

distinguished  from  estates  on  limitation,  177. 
conditions  precedent  and  subsequent,  170. 
void  conditions,  172. 

effect  of,  173. 
termination,  174. 
who  can  enforce  a  forfeiture,  17G. 
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ESTATES  ON  LIMITATION, 
defined,  177. 

dlBtlngniBhed  from  estatei  on  condition,  177. 
base  or  determinable  fees,  17& 

ESTATES   TAIL, 
defined,  42. 
donor  and  donee,   42. 
classes  of.  43. 

general  tail,  43. 

special  tall,  43. 

male.  44. 

female,  44. 
origin,  44. 
creation  of,  47. 

words  of  limitation,  47. 

words  of  procreation,  47. 
In  chattel  interests,  49. 
incidents  of,  49. 

tenant  need  not  pay  interest  on  incumbrances,  49l 

cnrtesy,  50. 

dower,  50. 

merger,  50. 
duration  of,  50. 

barred  by  common  recovery,  50l 
by  fine,  61. 
by  deed,  52. 
In  United  States,  52. 

abolished  in  some  states,  68. 
tenant  in  tail  after  possibility  of  issue  extinct,  62. 
In  estates  per  autre  vie,  54. 

quasi  entail,  53. 
restraints  on  alienation  of,  395. 

ESTATE  TAKEN  BY  PURCHASER, 
at  tax  sale,  403. 

ESTOPPEL. 

dower  defeated  by,  110. 
to  deny  lessor's  title,  143. 

tenant  at  sufferance,  164. 
title  by,  defined,  450. 
in  pais,  451. 

dirision  lines.  458. 
by  deed,  453. 

BEAL  FBOP.— 89 
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ESTOPPEL-^Contlnned, 

by  covenants  of  warranty,  45i. 

by  qnitclalm  deed,  464. 

by  recitals,  454. 

in  conveyance  by  joint  tenants,  46fi. 

of  married  women,  4S6. 

B8TOVBRS. 

house  bote,  61« 

lire  bote.  61. 

hay  bote,  61. 

plough  bote,  61. 

Incidents  of  life  estates,  6L 

of  dower,  101. 

of  tenancies  from  year  to  year,  160t. 
mortgagor  entitled  to,  19&. 
common  of.  378. 

EVICTION. 

extinguishment  of  rent  by,  878b 

BXOBPTIONS, 
in  deed,  417. 

EXCESSIVE  EXECUTION, 
of  powers,  318. 

EXCHANGE, 

a  common-law  conveyance,  407. 

EXCLUSIVE   FRANCHISES, 

may  be  protected  as  contracts,  379. 

EXCLUSIVE  POSSESSION. 

necessary  in  acquisition  of  title  by  adverse  possession,  46S. 

EXCLUSIVE  POWERS,  312. 

EXECUTED  TRUSTS.  258. 

EXECUTION, 

interest  of  tenant  at  will  cannot  be  sold  on,  156. 
mortgagee's  interest  before  foreclosure  not  subject  to,  212. 
purchasers  at,  when  protected  onder  recording  act,  226. 
of  powers.  314. 

form  of,  316. 

time  of,  317. 

compelling,  318. 

defective,  818. 

excessive,  318. 
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EXECUTORS, 
leases  by.  131. 

EXBCUTOBY  DEVISESt 
defiaed,  300. 
destmctioD  of.  9Q8L 
alienation,  806. 
descent  of,  806. 

EXECUTOKY  TRUSTS,  25& 

EXEMPTIONS, 
■ee  "Homestead.** 

EXPRESS  COVENANTS, 

rights  of  landlord  and  tenant  under,  154. 
in  deeds,  440. 

EXPRESS  TRUSTS. 
see  •TTnists." 

F 

FAILURE  OF  ISSUE. 

rule  against  perpettiitiea»  820. 

FAILURE  OF  OBJECT, 
of  resnltlng  trust,  267. 

FEDERAL  HOMESTEAD  ACT,  1201 

FEE, 

defined,  35. 

under  feudal  system,  27. 

FEE  CONDITIONAL, 
at  common  law,  45. 
became  estates  tall.  45. 

FEE  FARM  RENTS,  875. 

FEE  SIMPLE, 
defined.  35. 
creation,  36. 
by  deed.  36. 

words  of  limitation,  )^ 
in  quitclaim  deed,  37. 
by  devise.  38. 
by  joint  tenant  87. 
right  of  user,  88. 
alienation,  89. 
Toluntary,  40. 
involuntary,  40. 
restraints  on,  88S. 


612  INDEX. 

nil*  flgorw  ref «r  to  pases.] 

FEE   TAIL. 

see  "Estates  TalL" 

FENCES. 

partition,  368. 

when  possession  np  to  is  advena,  40S. 

FEOFFMENT, 
defined,  405. 
tortious,  operation  of,  406. 

FERRIES. 

rights  to  operate  are  franchises,  870. 
persona]  property  in  Iowa,  878l 

FEUDAL  SYSTEM.  26. 

FEUD, 

defined,  27. 

FICTITIOUS  PERSON, 
deed  to,  void.  416. 

FIEF, 

defined.  27. 

FILLING  BLANKa 
in  deeds.  428. 

FINE, 

barring  estate  tall  by,  51. 

conveyance  of  married  woman  by,  886b 

FIRE  BOTE, 
defined,  61. 

FIRST  PURCHASER, 

inheritance  of  ancestral  lands  by  issue  of,  484. 

FISH, 

rights  of  common,  374. 

FIXTURES, 

defined  and  classified,  10. 

real  and  chattel.  10. 

what  are  removable,  11. 

intention  the  test  of  character,  12. 

character  determined  by  express  contract,  12L 

by  statutory  regulation,  12. 

by  annexation,  13. 

constructive  annexntiou.  14. 

by  adaptation  for  use  of  realty,  15. 


INDEX.  613 

[The  figures  refer  to  pagea] 

riXTUBES-Gontlnned, 
by  nature,  10. 

trade  fixtures,  Id. 
agricultural  fixtures,  17. 
domestic  fixtures,  18. 
by  party  making  annexation.  19. 
time  of  removal,  22. 
covered  by  mortgapre  of  land,  185. 
removal  of,  breach  of  covenant  of  warranty,  44& 

FORECLOSURE, 
see  "Mortgage." 

FORFEITURE. 

an  incident  of  tenure,  80. 

re-entry  for,  150.  . 

terminarion  of  estates  for  years  by.  1.%0. 

of  estate  on  condition,  waiver,  175 

who  can  enforce,  In  estates  on  condition,  176. 

of  particular  estate  may  destroy  contingent  remainder,  283. 

of  franchises,  371). 

for  alienation,  clauses  of,  304. 

of  title  for  nonpayment  of  taxes,  490l 

FOSSILS. 

are  real  property,  7. 

FRANCHISES, 
defined,  378. 

are  Incorporeal  nereaitaments,  S49. 
alienation,  379. 
forfeiture,  379. 

taken  under  right  of  emment  domain,  879. 
ferries,  379. 

personal  property  in  Iowa,  379. 
for  bridges  on  turnpike  roads,  380 

FRANKA  LMOI6N  E. 
defined,  2a 

FRAUD, 

see  ''Statute  of  Frauds." 
an  essential  element  of  constructive  trusts.  269. 

FRAUDULENT  CONVEYANCE, 
restraints  on  alienation,  392. 
when  conveyance  of  homestead  Is  not,  808. 
test  of.  393. 
marriage  a  valuable  consideration,  393- 
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FREE  ALMa 
tenure  by,  28L 

FREE  AND  COMMON  SOGAQB. 
tennre  in,  2& 

FREEHOLDSL 
defined,  84. 

when  long  terms  of  years  are,  85. 
in  fnturo,  284. 

estates  for  years  may  be  created  in  fatnro,  183. 

FRUCTUS  INDUSTRIALESi 
defined,  9. 

FURTHER  ASSURANCE, 
covenant  for,  449. 

FUTURE  ACCESSIONS, 

covered  by  mortgage,  ISS. 

FUTURE  ADVANCES, 
mortgages  for.  224. 

FUTURE  ESTATES, 

defined,  279. 

curtesy  in,  79. 

dower  In,  91. 

homestead  In,  117. 

may  be  mortgaged,  184. 

at  common  law,  279. 

reversions,  280. 

possibility  of  reverter,  281. 

remainders,  281. 

how  created,  282. 

when  they  must  talce  efTect,  283. 

freehold  In  futuro,  284. 

the  particular  estate.  284. 

distinguished  from  shifting  uses  and  deTlsea, 
cross,  28ri. 

successive.  288. 

alternate.  287. 

vested.  288. 

renin fuders  to  a  clnss.  288. 

destruction   of,   281). 
contingent,  289. 

distinguished  from  vested.  290. 

estates  which  will  support,  291. 
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FUTURB  BSTATBS-Gontinned, 

New  York  Ckxle  definition  of,  291. 

teet  of,  291. 

contingency  on  which  remainder  may  depend,  iA2. 

destmction  of,  298. 

by  destmction  of  particular  eetate,  298. 
by  expiration  of  particular  estate,  298. 
by  forfeiture  of  particular  estate,  293. 
by  merger  of  particular  estate,  298. 
trustees  to  preserve,  298. 

liability  to  be  destroyed  removed  by  statute,  298» 
rule  In  Shelley's  Case,  295. 
under  statute  of  uses,  298. 
future  uses,  298. 
springing  uses.  299. 
shifting  uses,  300. 
under  statute  of  wills,  800. 

executory  devises,  devises  presumed  to  be  in  prsesenti,  80L 
executory  devises,  destruction  of,  801. 
incidents  of,  302. 
tenure,  808. 
waste,  304. 
alienation,  80S. 
descent  of,  306. 

FUTURB  USES, 
defined,  298. 

statute  of  uses  does  not  operate  on,  964. 
descent  of,  308. 

FUTURO, 

freehold  in,  284. 

Q 

GENERAL  OCCUPANCY, 
of  estates  per  autre  Tie,  68L 

GENERAL  POWERS.  312. 

GERMAN  GRUNDBUCH,  418. 

GIFT, 

creation  of  estate  tail  is,  42. 

GIFTS  TO  CHARITIES, 

application  of  rule  against  perpetuities,  888L 

GLOUCESTER, 
statute  of,  60. 
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OBAND  SBRJBANTY. 
defined,  28. 

GRANT. 

creation  of  easements  by,  860. 
from  state  to  private  persons.  40L 
a  common-law  conveyance,  407. 

GRANT  AND  DEMISE, 
implied  covenant  by,  440. 

GRANTEE, 

in  deed,  designation  of,  410. 

GRANTING  CLAUSE. 

requisites  of,  in  deedSb  417. 

GRANTORS. 

of  Joint  estates  not  competent  witnesses  for  each  other,  488. 
GROSS, 

powers  in,  810. 

GRUNDBUCH. 
the  German,  418. 

GUARDIANS, 
leases  by,  131. 
conveyances  by,  4OT. 

HABENDUM, 
in  deeds,  41B. 

HALF  BLOOD, 
descent  to,  48S. 

HAY  BOTE, 
defined,  6L 

HEAD  OF  A  FAMILY, 
who  is*  118. 

HEIRS. 

as  word  of  limitation  of  fee  simple^  8T« 
who  are.  479. 
collateral,  defined,  484. 

and  ancestral  lands,  488, 
what  descends  to,  497. 

HEREDITAMENTS, 
defined,  3. 
corporeal  and  incorporeal,  848. 
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HIGHWAYS, 
defined,  361. 
dedication  of,  802. 
as  bonndaiies,  422. 

HOMESTEAD, 
defined,  112. 
origin,  112. 

head  of  a  family,  who  Is,  US. 
who  entitled  to,  IIS. 
duration  of,  115. 
In  what  estates,  lid. 
amount  of  exemption*  117« 
urban  and  rural.  117. 
bow  acquired,  118. 

occupancy,  118. 

recorded  notice,  llA. 

selection,  120. 
how  lost.  120. 

abandonment,  121* 

alienation,  122. 

waiver.  122. 
privileged  debts,  124. 

debts  contracted  before  Incumbrances,  124. 

debts  contracted  before  passage  of  homestead  law,  124. 

debts  contracted   before  acquisition,  124. 

liabilities  for  tort,  124. 

liens  for  creation.  Improvements,  and  preservatlont  124. 

public  debts,  124. 
federal.  120. 
when  conveyance  of  not  fraudulent,  888. 

HORIZONTAL  DIVISION. 

of.  realty,  4. 

easements  created  by,  865. 
HOSTILE  POSSESSION. 

necessary  in  acquiring  title  by  adverse  possession,  468. 

HOTCHPOT,  482. 

HOUSE  BOTE, 
defined,  61. 

I 

ICE. 

by  whom  owned,  6. 

IDIOTS. 

capacity  to  hold  and  convey  real  property,  883. 


61b  INDXZ. 

rrbe  flgorw  reftr  to  rNPnJ 

IMMOVABLEa 
and  moTables,  8L 

IMPLICATION, 

ways  of  necessity  by,  859. 

IMPLIED  COVENANTS, 

rights  of  landlord  and  tenant  under,  US. 
by  lessor,  138. 
by  lessee,  139. 
to  pay  rent,  140. 
in  deeds.  440. 

IMPLIED  NOTICE.  21ft. 

IMPLIED  TRUSTS, 
see  ••Trusts." 

IMPROVEMENTS, 
by  life  tenant,  61. 
by  dowress,  102. 
coTered  by  mortizrage,  185. 
by  mortgagor,  195. 
in  partition  of  joint  estates,  840. 

INCLOSURE, 

as  eTidence  of  adverse  possession,  40iL 

INCORPOREAL  HEREDITAMENTS* 
defined.  348. 
kinds  of.  34& 
casements,  349. 

distinguished  from  licenses,  S50l 
dominant  estate,  350. 
servient  estate,  860. 
essential  qualities,  850l 
creation,  350. 

by  grant,  350. 

by  covenants,  35L 

by  parol,  851. 

by  prescription,  352. 
classification,  354. 
appendant  or  appurtenant  and  In 
continuous  and  discontinuous,  8&4» 
natural  and  conventional,  354. 
negative  and  affirmative.  85^ 
incidents.  855. 

use  of  easement,  350. 
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INCORPOREAL  HRRBDITAMBNT8— Continued, 
repairs,  356. 
obBtmctlon,  366. 
destmctlon,  807. 

by  abandonment,  857. 
by  license,  357. 
by  merger,  357. 
by  misuser.  357. 
by  release,  857. 
■pecific  easements,  309t. 
rights  of  way,  359. 
repair  of,  361. 
highways,  301. 
light  and  air.  363. 
lateral  and  subjacent  support,  360. 

horizontal  ownership  of  buildings^  BM, 
party  walls,  366. 
partition  fences,  868. 
In  water.  86a 

subterranean   waters,   871. 
surfAce  water,  371. 
eaves'  drip,  372. 
artificial  water  courses,  8731 
profits  a  prendre,  878. 
rents,  876. 

effect  by  quia  emptoree,  876L 
charge  and  seek.  375. 
serrlce,  875. 

application  of  merger,  37& 
franchises,  37& 
alienation,  879. 
forfeiture.  879. 

taking  under  eminent  domain.  879. 
for  ferries.  879. 
for  bridges  and  turnpike  roads,  380i 

INOtJMBRANCES, 

tenant  in  tail  need  not  pay  off,  49. 
interest  on,  paynieot  by  life  tenant,  OOl 

INDEFEASIBLE  SEISIN. 
covenant  of,  443. 

INDEMNITY  FUND, 

under  registered  title,  414. 
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INDBNTURES. 

and  deeds  poll,  432. 

IN*DEPEXDBNT  CX>ySNANTS» 
In  deeds.  441. 

INFANTS. 

leases  by,  181. 

power  to  hold  and  convey  realty,  882. 

disseisin  of,  468. 

INPKUDATION. 
defined,  27. 

INFORMAL  MORTQAOB. 

may  be  effectlye  In  eqnity,  19L 

INHERITANCE. 

estates  of,  defined,  35,  76. 

by  aliens,  388. 

by  naturalised  citlsens,  388L 

INSANE  PERSONS, 

capacity  to  hold  and  convey  realty,  888L 
disseisin  of,  468. 

INSOLVENT  LAWS.  394. 

INSURANOB. 

on  mortgaged  premises,  19T. 

INTENTION  TO  DISSEISE, 

necessary  for  title  by  adverse  possession,  46QL 

INTERESSE  TERMINI,  133. 

INTEREST, 

unity  of,  in  joint  tenancies,  888. 

INTOXICATED  PERSONS^ 
leases  by,  131. 

IRRIGATION. 

rights  to  water,  870. 
ISSUE. 

failure  of,  826. 

J 

JOINT  DISSEISOR. 

abandonment  of  possession  by,  406^ 

JOINT  ESTATES, 
curtesy  in,  79. 
dower  in,  92. 

partnership  lands,  98. 
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JOINT  ESTATES— Continued. 

letting  land  on  shares  may  create,  154» 

defined,  882. 

joint  tenancies,  333. 

tenancies  in  common,  885. 

estates  in  coparcenary,  33d. 

estates  in  entirety,  337. 

in  the  United  States,  338. 
community  system.  338. 
estates  in  partnership,  339. 
Incidents  of.  340. 

possession  and  disseisin,  840. 

accounting  between  co-tenants,  841« 

repairs  and  wnsto.  342. 

actions  affecting.  343. 

transfer  of,  343. 
partition.  344. 

method  of  division,  345. 

question  of  title  cannot  be  settled,  340w 

failure  of  title.  34U. 

compulsory,  warranty  of  title,  846. 

improvements,  346. 
grantors  of,  not  competent  witnesses  for  each  other,  to  deed,  480. 
estoppel  in  conveyance  of,  465. 

JOINT  MORTGAGES,  386. 

JOINT  OWNER. 

what  is  disseisin  of,  464. 

JOINT  TENANCIES,  888. 
unities,  838. 

conyeyances  by  one  tenant,  884. 
partition  of,  844. 

JOINT  TENANT, 
lease  by,  132. 

JOINTURE. 

legal  and  equitable,  107. 

JUDGMENT. 

reversal  of,  effect  on  title,  400. 

JUDGMENT  CREDITORS. 

when  protected  under  recording  acts,  225. 

JUDGMENT    MEN, 

as  breach  of  covenant  against  incumbrances,  445. 
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JUDICIAL  PROCESS* 
title  by.  480. 


tqr  penooal  repniacutrnttTCi^  487« 
hj  goMTdham,  487. 
of  settled  estates,  48a. 


specific  perfomuuioe,  488l 
pATtitloii,  488L 


effect  of  lerensl  of  jndgineiit,  4ML 
tmz  tttlea.  ^M. 

f orf  eitoie,  400. 

ministerial  sales,  40L 

judicial  sale,  482. 

ledemptkMi,  492 

tax  deed.  4iKL 

estate  taken  by  pnrchaser,  488. 
eminent  domain,  4&1. 

cmnpensalion  for  land  taken  onder  rifht  oC  400. 


KNIGErrS  SERVICE, 
tenore  by,  27. 


defeating  dower.  UX 
LAKES, 

as  boondaries.  423. 
LAND, 

Is  real  property,  8L 
LANDLORD. 

defined.  128. 
LANDLORD  AND  TENANT, 
rights  and  liabilities,  134. 

under  express  coTenants,  134. 

coTenants  runniog  with  the  land,  IBOL 
personal  coTenants,  136. 
onder  Implied  coveDants,  138. 
covenants  by  the  lessor.  138 
covenants  by  the  lessee,  12Sk 
rent.  140. 
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LAJa>LOBD  AND  TBNANT-Contlnued, 
independent  of  covenant,  141. 

landlord*s  right  to  protect  reversion,  141. 

tenant's  right  to  ezclnslTe  possession.  142. 

tenant  estopped  to  deny  landlord's  title,  143. 

tenant*!  right  to  estovers,  143. 

tenant's  right  to  emblements,  143. 

tenant's  liability  for  waste,  148. 

distress  for  rent,  145. 
disseisin  of  tenant  is  disseisin  of  landlord,  488. 

LANDS. 

tenements  and  hereditaments,  3. 

LAND  SYSTEM, 
public.  402. 

LAPSDD  DBVISBS,  479. 

LAPSE  OF  TDIB. 

termination  of  estates  for  years  by,  100. 

LATENT  AMBIGUITIES. 

in  description  of  property,  420. 

LATERAL  AND  SUBJACENT  SUPPORT,  360. 

LAWFUL  SEISIN, 
covenant  of.  448. 

LEASE, 

defined.  128. 

a  common-law  conveyance,  407. 

when  writing  necessity  for.  407. 

under  registered  titles,  413. 

is  a  deed,  416. 

not  breach  of  covenant  of  sei8!u,  444. 

as  breach  of  covenant  against  incumbrances,  44fi, 

LEASEHOLD. 

see  "Estates  for  Years." 

LEGAL  CAPACITY. 

to  hold  and  convey  realty,  SSL 

Infants,  882. 

persons  of  unsound  mind.  383. 

drunkards,  885. 

married  women,  385. 

conveyance  from  husband,  380L 

separate  examination,  880. 

wills  of,  387. 
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LB6AL  CAPACITY— €k>ntlDue<l« 
aliens,  387. 

Inheritance  hj,  888. 
ofDce  found,  388. 

inheritance  by  naturalised  dtlsena,  888L 
corporatlonB,  888. 

LEGAL  ESTATES,  251. 

LEGAL  LIFE  ESTATES,  69. 

homestead  has  incidents  of,  llA. 

LESSEE^ 

defined.  128. 

implied  coyenants  by,  189. 

transfer  of  estate  by,  148. 

LESSOR, 

lined,  12& 
implied  covenants  by,  138. 
transfer  of  estate  by,  147. 

LETTING  LAND  ON  SHARES,  154. 

LETTING  OF  LODGINGS, 
the  relation  established,  1<I2. 

LEX  LOCI, 

governs  title  by  devise,  474. 

LIABILITY  FOR  TORT. 

homestead  not  exempt  from,  124. 

LICENSES, 
defined.  165. 
creation,  165. 
incidents  of.  166. 
not  assignable,  166. 
revocation,  167. 

distinguished  from  easements,  850. 
destruction  of  easements  by,  357. 
conveyances  under,  486. 

LIEN, 

vendor's,  an  equitable  mortgage,  19S. 

vendee's,  an  equitable  mortgage,  194. 
UBN  THEORY, 

of  mortgage,  183. 
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LIFE  ESTATES, 
defined,  55. 
creation  of.  55. 
kinds  of»  55. 
per  autre  vie,  56. 
conyentional,  56. 

creation,  words  of  limitation,  57. 
legal,  69. 
Incidents,  58. 

alienation,  50. 

Interests  on  incumbrances,  OOl 

apportionment  of  rent,  60l 

emblements,  61. 

estovers,  61. 

improvements,  61. 

repairs*  61. 

waste.  62. 

merger.  66. 
estate  by  curtesy  has  incidents  of.  70, 
homestead  in,  116. 
restraints  on  alienation  of,  895. 

LIGHT  AND  AIR, 
easement  of,  863. 

LIMITATION. 

estates  on,  see  "Estates  on  Limitation.*' 

of  trustee's  estate,  261. 

in  creation  of  fee  simple.  86. 

technical  words  of,  not  required  in  creation  of  powers,  809. 

tiUe  by,  457. 

words  of  in  wills,  473. 

LINEAL  RELATIONS, 
defined.  483. 

LIS  PENDENS, 

Is  constructlye  notice,  218. 

UVERY  OF  SEISIN.  406. 

LOCATION. 

of  rights  of  way,  360. 

LODGINOa 

see  "Letting  of  Lodgings.** 

BEALFBOP.— 40 
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LOGGINQ. 

rights  of  boom  companiea,  870. 

LOST  GORNBUS, 
how  located,  424. 

LUNATICa 

leaaea  by,  181. 

M 

BfAX^BS. 

preference  of.  In  deecent  482. 
In  cc^Uiteral  linea.  48S. 

BiANUBE, 

when  realty,  17. 

MAPa 

In  deacrtptionB  In  deeds,  42L 

MARaiAGE. 

an  incident  of  feudal  tenure,  20. 

a  requisite  of  curtesy,  74. 

a  requisite  of  dower,  84. 

la  a  Taluable  conalderatlon.  393. 

BiARRIBD  WOMEN, 
leases  by,  131. 

capacity  to  h(4d  and  convey  real  proptfty.  88S» 
conveyance  from  husband,  88(k 
separate  examination,  386. 
wills  of.  387. 
acknowledgment  by,  437. 
estoppel  of,  by  conveyance,  49S. 
disseisin  of.  468. 

MABRIBD  WOMEN*S  ACTS,  73. 

MARSHALING, 

of  mortgage  securities.  2(M. 

MERGER. 

estate  tail  not  subject  to,  50. 

an  incident  of  life  estates,  66. 

termination  of  estates  for  years  by,  152. 

discharge  of  mortgage  by,  231. 

of  particular  estate  may  destroy  contingent  remainder,  298w 

destruction  of  eafiements  by,  357. 

destruction  of  profits  a  prendre  by,  375. 

application  of.  to  rents,  37& 
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MBTALS. 

when  real  property,  7. 

MILITARY  TENURES, 
abolished,  29. 

HILLS. 

water  rlghta.  870. 

MINERALS, 

when  real  property,  7. 
MINES. 

when  opening  is  waste,  04. 

MINISTERIAL  SALES. 

tax  tlUes  by.  491. 
MISUSER, 

of  easement,  destruction  by,  867. 

MONOMANIA, 

as  affecting  capacity  to  conv^  realty,  884. 

MONTH  TO   MONTH, 

tenancies  for,  see  ''Tenancies  from  Year  to  Year." 

MONUMENTS. 

description  by,  In  deeds.  422. 

MORTGAGEE, 

rights  and  liabilities,  see  ''Mortgages.*' 
purchase  by,  at  foreclosure.  249. 

MORTGAGES, 

registration  of,  see    "Regisiratlon.'* 

dower  in.  89. 

is  an  estate  on  condition,  109. 

defined,  180. 

the  usual  condition  of  defeasance,  ISL 

parties  to.  182. 

theories  of.  182. 

nature.  188. 

what  may  be  mortgaged,  184. 

form  of.  186. 

deed  absolute,  187. 

parol  defeasance,  187. 

sale  with  agreement  to  reconrey,  189. 

deed  of  trust,  190. 

equitable  mortgage.  190. 

agreement  to  mortgage,  191. 

informal  mortgage  may  be  effective  In  equity,  191. 
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M0RTGA6ES-Ck>iitiiiiied, 

yeiidor*8  lien,  lOS. 

vendee's  lien,  194. 

deposit  of  title  deeds.  102. 
rights  and  liabilities  of  mortgagor  and  mortgagee,  19i. 
nature  of  mortgagor's  estate,  196. 
possession  of  mortgaged  premises,  196. 
Insurance  on  mortgaged  premises,  197. 
accounting  by  mortgagee,  199. 

debits,  200. 

credits,  201. 

annual  rests,  202. 
marshaling,  204. 
subrogation,  203. 

relief  of  the  real  by  the  personal  estate,  204. 
assignment  of  equity  of  redemption.  205. 

no  mortgage  without  an  equity  of  redemption,  206. 
assignment  of,  209. 

by  operation  of  law,  211. 
priority,  212. 

actual  notice.  213. 
Implied  notice,  216. 
constructive  notice,  216. 

possession,  216. 

recitals  in  title  deeds,  216b 

lis  pendens.  218. 

registration,  218. 
discharge  of,  227. 
performance,  227. 
payment,  227. 
tender,  230. 
merger.  281. 
redemption,  233. 

who  may  redeem.  234 

amount  payable,  235. 

contribution  to  redeem,  236. 

redemption,  when  barred,  237» 
form  of,  28& 
foreclosure,  239. 

when  right  accrues.  239. 
when  right  is  barred,  240. 
personal  remedies,  241. 
decree  for  deficiency,  241. 
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M0RTGA6BS-<:k>ntiniied» 
recelven,  241. 
kinds  of,  242. 

bj  entr^  and  possession.  248. 
by  writ  of  entry,  244. 
In  equity,  244. 

parties  plaintiff,  244. 
parties  defendant,  245. 
strict  foreclosure,  248. 
decree  of  sale,  248. 
power  of  sale,  248. 
purchase  by  mortgagee,  249. 
when  subject  to  rule  against  perpetuities,  828. 
Joint  336. 

under  registered  titles,  413. 
are  deeds,  415. 

as  breach  of  covenant  against  Incumbrances,  444. 
not  breach  of  covenant  of  seisin,  444. 
not  revocation  of  devise,  476. 

MORTGAGOR, 

rights  and  liabilities,  see  "Mortgages."* 

lease  by,  182. 

disseisin  of  mortgagee  by,  195. 

MORTSiAIN, 

statutes  of,  889. 

MOVABLES  AND  IMMOVABLES,  & 

N 

NAKBD  POWERS,  311. 

public  officer  selling  for  taxes  has.  491. 

NAME. 

assumed,  grantee  may  be  designated  by,  410. 

NATURAL  EASEMENTS,  354. 

NATURALIZED  CITIZENS, 
Inheritance  by,  388. 

NAVIGABLE  RIVERS, 
ownership  of  bed,  5. 
as  boundaries,  422. 

NECESSITY, 
ways  of,  359. 

NEGATIVE  EASEMENTS,  354. 
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NONEXGLUSIVB  POWBBS^  812. 

NOnCB, 

acqulsltloii  of  homeitead  by,  119. 

to  terminate  tsnaxicy  at  will,  167. 

to  terminate  tenancy  from  year  to  year,  16L 

to  terminate  tenancy  at  safferance,  165. 

priority  of  conrcyancea  depends  upon,  212. 

actual.  218. 

impUed,  215. 

conatmctlTe,  218. 

posaesslon,  218. 

recitals  in  title  deeds,  218. 

Us  pendens,  218. 

registration,  218. 

of  what  fkcts  registration  is,  222. 
to  whom  registration  Is,  222. 

NOTORIOUS  POSSESSION, 

necessary  In  acqulriug  title  by  adverse  possession,  482. 

NUISANCE. 

owner  in  fee  simple  must  not  maintain,  89. 

NUMBER  OF  OWNERS, 
estates  as  to,  832. 

O 

OBSTRUCTION. 

of  easements,  858w 

OOOUPANCY. 

acquisition  of  homestead  by,  118. 
Utle  by,  487. 

OCCUPANTS. 

general  and  special  of  estates  per  autre  Tie,  8iL 

OFFICE  FOUND, 

divesting  title  of  aliens,  888. 

OFFICER. 

De  factor  acknowledgment  before,  488. 

OFFIOEfili 

are  Incoriwreal  hereditaments,  349. 

OPTION  TO  PURCHASE, 
may  be  mortgaged.  185. 

OUSTER. 

necessary  in  acquisition  of  title  by  adverse  possession.  459. 
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OWNERS. 

number  of  estates  as  to,  382. 

OWNBRSHIP, 

DO  absolute  ownerabip  of  land  onder  feudal  system,  27» 

P 

PAIS, 

estoppel  In,  451. 

PAROL. 

easements  cannot  be  created  by,  86L 

PAROL  DEFEA8AN*CE. 
mortgage  may  have,  187. 

PARTICULAR  ESTATE, 
preceding  a  remainder.  284. 

destruction  of,  may  destroy  contingent  remainder,  208. 
expiration  of.  may  destroy  contingent  remainder.  298. 
forfeiture  of.  may  destroy  contingent  remainder,  298L 
merger  of,  may  destroy  contingent  remainder,  288. 

PARTIES. 

to  a  mortgage,  182. 

in  creation  of  express  tmsts,  263. 

names  of,  in  deeds,  418. 

PARTITION, 

of  Joint  estates,  844. 

questions  of  title  cannot  be  settled  In,  848. 

compulsory,  warranty  of  title,  846^ 

failure  of  tiUe  in,  348. 

improvements.  346. 

horizontal,  easements  created  by,  880w 

a  common-law  conveyance,  408. 

right  of  eldest  male  to  elect.  488. 

conveyance  of  title  by,  488w 

PARTITION  FENCES,  368. 

PARTNERSHIP, 

realty,  homestead  In,  116w 

dower  in,  03. 
estates  in,  338. 

partition.  344. 

PASSIVE  TRUSTS, 
Incidents  of,  271. 
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PAffTURIL 

common  of,  878. 

PATENT  AND  CERTinCATB,  402. 

PAYMENT, 

discharge  of  mortgage  by,  227. 

PENSIONS, 

Incorporeal  hereditamenU,  349. 

PER  AUTRE  VIE, 
defined,  55. 

PER  CAPITA, 

taking.  In  title  by  descent.  483. 

PERFORMANCE, 

discharge  of  mortgage  by,  227. 

PER  MY  ET  PER  TOUT,  888. 

I»ERPETUITIES, 
rule  against,  322. 

not  one  of  construction,  324. 

limits  alienation  of  fee  simple,  40. 

distinguished  from  restraints  on  alienation,  823L 

to  what  estates  the  rule  applies,  328. 

gifts  to  charitio5.  829. 

effect  of  limitations  too  remote,  32S. 

application  to  charitable  trusts.  270. 

application  to  powers,  328. 

In  United  States,  330. 

PERSONAL  CAPACITY, 

to  hold  and  convey  realty,  see  "Legal  Capacity.** 
and  restraints  on  alienation,  892. 

PERSONAL  COVENANTS, 
in  leases,  136. 
in  deeds.  441. 

PERSONAL  ESTATE, 

bound  to  relieve  mortgaged  realty.  20t, 

PERSONAL  INTERESTS  IN  LAND,  24. 

PERSONAL  REMKDIES, 
in  foreclosure,  241. 

PERSONAL  REPRESENTATIVES, 
conveyances  of  land  by.  487. 

PERSONS  OF  HNSOUND  MIND, 

power  to  hold  and  convey  realty,  383. 
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PER  STIRPES, 

taking.  In  title  by  descent,  488. 

PETTY  SERJEANTY, 
defined,  28. 

PISCARY. 

common  of.  873. 

PLATS  AND  MAPS. 

In  descriptions  In  deeds,  421. 

PLOUGH  BOTE, 
defined.  61. 

POSSESSION. 

see  "Adverse  PossessloiL'* 
lessee's  exclusive  right  to,  14Si 
of  mortgaged  premises.  108. 
is  constmctiye  notice,  216b 
bj  tmstee  not  adyerfle*  274. 
unity  of.  In  Joint  tenancies,  888. 
unity  of,  in  tenancy  In  common,  88S. 
constructive.  460. 
of  Joint  estates.  840. 

POSSIBILITY. 

may  be  devised.  474. 

of  reverter.  281. 

on  a  possibility.  327. 

of  issue  extinct,  tenant  in  tail  after.  B& 

POSTHUMOUS  CHILDREN, 
descent  to.  480. 

POWER  OP  ATTORNEY, 
to  execute  a  deed.  ^31. 

POWER  OP  SALE, 
foreclosure  by.  248. 

POWERS. 

defined,  306. 

donor  defined.  807. 

donee  defined.  307. 

appointee  defined,  307. 

distinguished  from  estates.  808L 

common-law  powers.  308. 

creation.  300. 

revocation  and  appointment.  800. 
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POWERS-ContlQued, 

classes  of,  as  to  donee,  310. 

appendant  and  In  gross,  310i 

collateral  or  naked  powers.  311« 
classes  of,  as  to  appointeea,  SIL 

geucral  {towers,  312. 

special,  312. 

exclusive,  312. 
nouexduslYe,  312. 
execution,  314. 

who  may  execute,  31^ 

form  of.  315. 

time  of.  317. 

compelling,  31& 

defective.  3ia 

excessive.  318. 
rights  of  creditors,  320. 

beneficial  powers.  320L 
destruction,  321. 

applicatiou  of  riili*  against  perpetuities  to,  328L 
naked,  public  officer,  selling  for  taxes  baa,  40L 

PRECATORY  WORDS, 

In  creation  of  expn*38  trusu,  261. 

PRECEDENT. 

see  "Conditions  Precedent  and  Subsequent." 

PRE-EMPTION. 

of  public  lauds,  404. 
laws  repealed.  404. 

PREFERENCE  OF  .MALES^ 
in  title  by  descent,  482. 
in  collateral  lines,  48S. 

PRESCRIPTION, 

creation  of  easements  by,  86X 
light  and  air,  368. 

PRESENT  ESTATES, 
and  future.  2TD. 

PRIMARY  AND  SECONDARY. 

conveyances,  405. 

PRIMOGENITURB,  483. 

PRIORITY. 

of  mortgages  and  other  conTsyanceSi  21Z 
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PRIVATE  PERSONS. 

acQnlsition  of  title  by,  see  'Title.** 

PROCREATION. 

words  of,  in  creating  estates  tall,  41. 

PROFITS  A  PRENDRE.  878. 
commons,  878. 
creation,  374. 
destmction.  876. 
alienation.  87B. 
merger.  87& 

PROPERTY. 

real  and  personal,  1. 

PROTECTION, 

of  reversion  by  landlord,  141. 

PUBUC  DEBTS. 

homestead  not  exempt  from,  IM. 

PUBLIC  DOMAIN, 
sale  of.  402. 

PUBLIC  LANDS, 
entry  on.  402. 
pre-emption.  404. 

PUBLIC  LAND  SYSTEM,  402. 

PUBLIC  TRUSTS. 

see  "Charitable  Trosta.** 

PURCHASE, 
title  by,  899. 

PURCHASE  MONEY  MORTGAOB. 
priority  of,  226. 

Q 

QUALITY  OF  ESTATES,  109. 

QUANTITY. 

description  by,  425. 

QUANTITY  OF  ESTATES.  84. 

QUARANTINE,  94. 

QUARRIES, 

when  opening  is  waste,  64. 

QUASI  ENTAIL, 
defined,  58. 
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QUIA  BMPTORBS^ 
statute  of,  ao. 
appllcAtloD  to  rent  service  in  fee,  876. 

QUIET  ENJOYMENT, 
covenant  of,  448. 

QUITCLAIM  DEEDS.  412. 

technical  words  of  limitation  not  necessary  In*  87. 
covenant  of  special  warranty  In,  448. 
estoppel  by,  464. 
whether  color  of  title,  461. 


ELAILROAD  CARS. 

whether  real  fixtures,  14. 16b 

BEADING, 

of  deeds,  when  requisite,  429. 

REAL  AND  PERSONAL  PROPERTY.  L 
importance  of  dlstlnctioDv  2. 

REAL  COVENANTS, 
in  deeds,  441. 

REAL  FIXTURES, 
defined.  10. 

REAL  PROPERTY. 

equitable  conrerslon.  28. 
corporate  shares  not,  24. 
long  terms  of  years  are.  In  some  states,  3L 

RECEIVERS. 

in  foreclosure,  241. 

RBOTTALS  IN  TITLE  DEEDS^ 
constructive  notice,  218. 
estoppel  by,  454. 

RECOVERY. 

conveyance  by  married  woman  by.  880^ 

REDDENDUM, 

same  as  reservation.  41& 

REDEMPTION. 

see  "Equity  of  Redemption." 
discharge  of  mortgage  by,  238. 
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REDEMPTION— Continued. 

of  mortgage,  who  may  redeem*  284i 

amount  payable,  235. 

contribution,  236. 

when  barred,  287« 
from  tax  sale,  492. 

RB-ENTRY, 

for  forfeiture,  150. 

REOtSTERED  TITLES.  412. 
certificates  of  title,  418. 
transfers.  418. 

adverse  possession  abolished,  414, 
Indemnity  fund.  414. 

REGISTRATION, 

constructive  notice  by.  218. 
what  instruments  recorded,  219. 
manner  of  recording.  220. 
of  what  facts  record  is  notice,  222. 
to  whom  record  Is  notice,  222. 
of  deeds.  439. 

RELATIONS, 

who  are  lineal,  483. 

RELATIONSHIP. 

by  consanguinity  and  affinity,  483. 

RELEASE. 

of  dower  by  wife,  106. 
destruction  of  easements  by,  357» 
a  common-law  conveyance,  40& 

RELIEF. 

an  incident  of  feudal  tenure,  29. 

REMAINDER-MAN. 

adverse  possession  against,  404. 

REMAINDERS, 
defined,  281. 
how  created,  282. 
when  they  must  take  ofTcct.  283. 
freehold  in  futuro,  284. 
the  particular  estate.  284. 

distinguished  from  shifting  uses  and  devises,  285. 
cross,  286. 
successive,  286^ 
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REMAINDERS-Oontinued, 
alternate,  287. 
vested.   288. 

destruction  of.  289. 

not  subject  to  rule  against  perpetuities,  820L 
contingent.  289. 

dlBtlngulsbed  from  vested.  29a 

estates  which  will  sui)]K)rt.  291. 

New  York  Code  definition.  291. 

test  of,  291. 

contingency  on  which  reuiaiudpr  may  depend,  202^ 

destruction  of.  298. 

by  deBtruction  of  particular  estate,  293. 
by  expiration  of  particular  estate,  293. 
by  forfeiture  of  particular  estate.  293. 
by  merger  of  particular  estate,  298. 
trustees  to  preserve,  296. 

liability  to  deKtruftion  removed  by  statute,  293. 
whether  subject  to  rule  against  perpetuities,  828. 
tenure,  304. 
alienation,  805. 
descent  of,  808. 

REMEDIES, 
for  waste,  68. 

REMOTENESS, 
rule  against,  322. 

RENT. 

apportionment  of,  60,  877. 

In  estates  per  autre  vie,  68. 

to  dowress,  102. 
dower  in,  87. 

Implied  covenant  to  pay,  140. 
distress  for,  145. 

tenant  at  sufferance  not  liable  for,  164> 
may  be  mortgaged,  185. 
charge  and  seek,  875. 
service,  375. 
distress.  876. 

effect  of  gula  emptores.  376. 
estates  In,  876. 
as  an  Incorporeal  hereditament,  87tt. 

creation.  877. 
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RENT—Contlnued, 

application  of  merger.  878. 
extlDgulshed  by  evictloD,  878. 

RENUNCIATION. 

of  title  by  devise,  475. 

BBPAIRS, 

of  rights  of  way,  361. 

by  life  tenant,  61. 

when  failing  to  make  is  waste,  6S. 

by  dowress,  101. 

duty  of  tenant  from  year  to  year  to  make,  160. 

of  easements.  356. 

by  Joint  tenants,  842. 

REQUISITES  OF  DEEDS^ 
see  *-Deeds." 

RESERVATION, 
in  deeds,  418. 

same  as  reddendum,  418. 

RESTRAINTS  ON  ALIENATION,  390. 
history  of  right  of  alienation,  39a 
kinds  of,  390. 
Imposed  by  law,  390. 
by  form  of  estate,  392. 
in  favor  of  creditors,  o!)2. 
personal  capacity,  B\)'± 
bankrupt  and  insolvent  laws,  894. 
Imposed  in  creation  of  estate,  394. 
separate  estates  of  married  women,  396. 
spendthrift  trusts.  396. 

RESULTINO  TRUSTS. 
see  •Trusts." 

RESULTING  USES,  26a 

REVERSAL  OF  JUDGMENT, 

effect  of  on  title  by  sale  on  execution,  490. 

REVERSION. 

landlord's  right  to  protect,  14L 

defined.  280. 

tenure,  303. 

alienation  of.  305. 

descent  of.  306. 

not  subject  to  rule  against  perpetuities,  326- 
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REViCRTER. 

possibility  of.  28L 

REVOCATION, 
of  license,  167. 
powers  of,  809. 

RIGHTS  OF  COMMON, 
see  "Commons." 

RIGHT  OP  ENTRY, 

to  defeat  estate  on  condition,  176. 

whether  subject  to  rale  against  perpetuities,  827. 

by  disseisee,  458. 

RIGHT  OF  USER, 
of  fee  wimple,  39. 

RIGHT  OF  WAY,  359. 
by  necessity,  860. 
use  of,  860. 
location,  360. 
not  a  breach  of  covenant  of  seisin,  444. 

RIPARIAN  OWNER, 
easements  of,  869. 

RIVERS. 

as  boundaries,  422. 

ROYAL  MINES. 

none  in  United  States,  7. 

RULE  AGAINST  ACCUMULATIONS, 
see  "Accumulations." 

RULE  AGAINST  PERPETUITIES, 
see  *Terpetuitles." 

RULE  IN  SHELLEY'S  CASE,  295. 


RURAL, 

homestead.  117. 


8 


SALE, 

power  of,  see  "Power  of  Sale." 

with  agreement  to  reconvey  may  be  a  mortgage,  189. 
Judicial,  tax  title  by,  492. 
on  execution,  see  "Execution." 
title  by,  489. 

effect  of  reversal  of  Judgment.  490. 
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SCUTAGB. 
oriRia,  29. 

SBAL» 

defined,  429. 

wben  necessary  for  deed,  429. 

SECONDARY  CONYBYANCBS,  40S. 

SBISIN, 

defined,  81. 

in  fact.  31,  40e. 

in  law.  81.  406. 

transitory  as  giving  dower.  84. 

of  future  estates.  303. 

title  by  adverse  possession,  458. 

of  wife  requisite  of  curtesy.  75. 

SELECTION    OF  HOMESTEAD.  120. 

SEPARATE  ESTATE, 
of  wife.  72. 
restraints  on  alienation  of.  398. 

SEPARATE  EXAMINATION, 
of  married  woman,  386. 

SEPARATE  USE. 

statute  of  uses  does  not  operate  on  estates  for,  254. 

SERIES. 

limitations  to  and  rule  against  perpetuities,  828L 

SERJEANTY, 
defined,  28. 

SERVIENT  ESTATE.  35a 

SETTLED  ESTATES, 
conveyances  of.  488b, 

SEVERANCE. 

may  make  real  fixtures  personalty,  14. 

SHELLEY'S  CASE, 
rule  in,  295. 

SHIFTING  DEVISE. 

dlstinguislied  from  remainder,  285. 

SHIFTING  USES.  300. 

distinguished  from  remainder,  285. 
alienation,  305. 

BBAL  PBOP.— 41 


•42 

SIONINO. 

Tcqnlalto  of  deed*.  490. 

80GAGBL 

tonim  lii»  28L 

SPBdAL  OOOUPANT8L 

of  estates  per  autre  Tle»  68. 

SPBOIAL  POWBBS,  812. 

ezdustre  and  nonexdmiTe,  812. 

SPBOIAL  WARRANTY, 
oorenant  oC  4M 

8PBCIFI0  BASEMENTS.  858. 

SPBdFIG  FBRFORHANOB. 
coQTejance  of  title  by,  488. 

SPENDTHRIFT  TRUSTS.  398. 

may  prerent  inyolimtary  alienation,  41* 

SPRINOINQ  USBS.  288. 
alienation,  805. 

STATE, 

acqnlettlon  of  title  by,  389. 

diacoyery,  conquest,  and  treaty,  898. 
confiscation  and  escheat,  399. 
transfer  from  indiyidnals,  398. 
power  of  eminent  domain,  399.. 
grant  from,  to  private  persons,  401« 

STATUTE. 

de  donis  conditionalibos,  44,  48. 

of  Gloncester,  66. 

of  frauds,  creation  of  estates  for  years,  182. 

in  creation  of  express  trusts,  262. 
of  limitations,  barring  dower.  111. 

title  by,  457. 
of  mortmain,  389. 
of  quia  emptores,  30. 
of  useiL  253. 

when  the  statute  does  not  operate,  264. 

In  the  United  States,  254. 

future  estates  under,  298. 

conveyance  under,  409. 
of  wills,  future  estates  under,  300. 
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STATUTORY  CONVEYANCE,  411. 

STRICT  FORECLOSURE.  248. 

SUBINFEUDATION. 

prohibited  by  qnia  emptoree,  80. 

SUBJACENT  SUPPORT,  86S. 

SUBLEASE, 
defined.  148. 
liability  of  subtenant.  148. 

SUBROGATION, 

of  insurer  to  rights  of  mortgagee,  199,  208. 

SUBSEQUENT, 

see  "Condition  Precedent  and  Snbseqaent.'' 

SUBTENANTS. 

under  feudal  system.  28. 
SUBTENURE. 

what  is,  27. 

SUBTERRANEAN  WATERS, 
easements  In.  871. 

SUCCESSIVE  REMAINDERS,  288L 

SUFFERANCE. 

see  'Tenancy  at  Salt erance.** 

SUPPORT, 

lateral  and  subjacent  368. 

SURFACE   WATERS, 
easements  in,  871. 

SURRENDER. 

termination  of  estates  for  years  by.  15S. 
a  common-law  conyeyance.  408. 

SURVEY, 

the  congressional,  402. 

SURVIVORSHIP. 

doctrine  of.  in  Joint  tenancies.'  887. 
in  estates  in  entirety.  888. 

T 
TACKINQ. 

of  adverse  possession,  488. 

TALTARUM'S  CASE. 

recognized  common  recoYeries.  51. 


644  INDEX. 

[Tbe  figures  refer  to  pages.] 

TAX  DEED,  492. 

TAXES. 

fee  simple  liable  for»  41. 

payment  by  dowress,  102. 

as  breach  of  covemuits  against  incumbrances,  440b 

TAX  TITLES.  490. 
by  forfeiture,  490. 
ministerial  sales,  491* 
Judicial  sale,  492. 
redemption,  490,  492. 
tax  deed.  492. 
estate  taken  by  purchaser,  48B 

TENANCIES. 

at  will  defined,  155.  / 

incidents,  166. 

termination,  157. 
from  year  to  year,  158L 

Incidents,  160. 

termination,  161. 
at  sufferance,  163. 

creation,  163. 

incidents,  164. 

termination,  165. 
in  common  defined,  335. 

unities  necessary,  336. 

Joint  mortgages,  886. 

partition  of,  344. 

creation,  158. 

TENANT. 

see  ''Landlord  and  Tenant* 
under  feudal  system,  26. 
defined,  128. 

by  curtesy,  lease  by,  132 
in  dower,  lease  by,  132. 
in  common,  lease  by,  132. 

TENDER, 

discharge  of  mortgage  by,  29a 

TENEMENTS,  8. 

TENURE, 
defined,  26. 
kinds  of,  27. 
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TE  NURE— Continued, 
by  knight's  setrlce,  27. 
by  serjeanty,  28. 
by  grand  serjeanty,  2a 
by  petty  sei^jeanty,  28. 
In  f  rankalmoigne,  28. 
in  socage,  28. 
villein,  28. 
incidents,  29. 

aids,  29. 

marriage,  29. 

rellet  29. 

wardship,  29. 

escheat  and  forfeiture,  30. 
services  commuted  for  money  payments,  29. 
military  abolished,  29. 
statute  of  quia  emptores,  80. 
in  United  States,  31. 
unknown  forms  cannot  be  created,  40. 
of  future  estates,  303. 
in  capite.  27. 
in  chief,  27. 

TIME, 

unity  of,  In  Joint  tenancies,  383. 
of  enjoyment,  estates  as  to,  279. 
of  execution  of  power,  817. 

TITHES,  349. 

TITLE, 

defined.  399. 

unity  of,  in  Joint  tenancies,  838. 

acquisition  of,  by  state,  399. 

by  confiscation  and  escheat,  399. 
by  discovery,  conquest,  and  treaty,  399. 
by  transfer  from  individual,  399. 
under  power  of  eminent  domain,  399. 
descent  and  purchase,  399. 
acquisition  by  private  persons,  4QL 
by  grant  from  state,  401. 
public  land  system,  402. 
certificate  and  patents,  402. 
pre-emption,  404. 
pre-emption  laws  repealed,  404. 
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TITLE— Continued, 
conreyance,  405. 
common-law  conyeyances,  406. 
registered,  412. 

certificates  of.  418. 
transfers,  418. 

adverse  possession  abolished,  414» 
indemnity  fond,  414. 
requisites  of  deeds,  414. 

property  to  be  conveyed,  41& 

granting  claosei  417. 

names  of  parties,  416. 

words  of  conveyance,  416L 

exceptions,  417. 

reservations,  418. 

habendum,  418. 

description  of  the  property,  410. 

plats  and  maps,  421. 

monuments,  422. 

courses  and  distances,  424. 

quantity,  425. 

appurtenances,  425. 
execution  of  the  writing,  428. 

consideration,  427. 

what  writing  necessary,  427» 

date,  428. 

alterations,  428. 

filling  blanks,  42& 

reading,  429. 

sealing,  429. 

signing,  430. 

power  of  attorney,  431. 

indentures  and  deeds  poll.  ASX 
dellveiy  and  acceptance,  488L 

delivery  in  escrow,  435. 
acknowledgment,  488. 
witnesses,  439. 
registry,  439. 
covenants  for,  440. 

express  and  implied,  440. 
real  and  personal,  440. 
Independent  and  dependent,  441. 
of  seisin,  442. 
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TITLE— Gontlnned, 

when  broken,  442. 

how  broken,  442. 
against  Incnmbrances,  444. 

how  broken,  444. 
of  warranty,  440. 

how  broken,  446. 

action  for  breach,  449L 

special  warranty,  446. 
for  further  assurance,  448. 
by  estoppel,  460. 

division  lines,  453. 
by  adverse  possession,  456. 
requisites  of,  46G. 
seisin  and  disseisin,  4S8. 
effect  of  descent  cast,  460. 
must  be  actual.  468. 
ouster  necessary,  469. 
constructive  possession,  460. 
color  of  title,  460. 
intention  to  disseise  necessary,  460. 
must  be  visible  or  notorious,  462. 
must  be  hostile  and  adverse,  463. 

when  possession  up  to  division  fence  la  adverse,  468b 
must  be  exclusive,  466. 
must  be  continuous,  466. 

tacking,  466. 

Joint  disseisors,  466. 
against  whom  possession  is  adverse,  468L 
disabilities  of  persons,  468. 
abandonment,  469. 

length  of  possession  necessary,  468. 
by  occupancy,  467. 
by  accretion,  470. 
alluvion,  470. 
by  devise,  472. 

description  of  property,  478. 
operative  words,  473. 
what  can  be  devised,  474. 
what  law  governs,  474. 
nature  of.  476. 
renunciation  of,  476. 
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TITLa--Oontinued, 

reyocation  by  alteration  of  estate,  470. 
lapsed  deyises.  477. 
bj   descent.   478. 

what  descends.  479. 
posthomons  children.  480. 
illegitimate  children,  480. 
advancements,  481. 

hotchpot,  482. 
canons  of  descent,  482. 

descending  and  ascending  lines,  482. 

preference  of  males.  482. 
in  collateral  lines,  485. 

collateral  heirs  and  ancestral  lands,  488. 

primogeniture,  48S. 

whole  and  half  blood.  48S. 

escheat,  486. 
by  Judicial  process,  486. 

conveyances  under  licenses,  486 

by  guardians,  487. 
,  by  personal  representatires^  487. 

of  setded  estates,  488. 

under  decrees,  488. 

parUtion,  488. 

specific  performance,  488. 

sales  on  execution,  480. 

effect  of  reversal  of  Judgment,  400. 
tax  titles,  490. 

forfeiture,  400. 

ministerial  sale,  491. 

Judicial  sale,  492. 

tax  deed.  402. 

redemption,   400,   492. 

estate  taken  by  purchaser,  408. 
eminent  domain,  404. 

compensation  for  land  taken  under  right  of,  405. 
procured  by  fraud  raises  constmctire  trust,  270. 

TITLB  DEEDS, 

mortgage  by  deposit  of,  102. 
recitals  in,  constructive  notice,  216b 

TORRBNS'  TTTLB  SYSTEM,  412. 
TRADE  FIXTURES,  16. 
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TRANSFER, 

of  estates  for  years,  147. 

bj  iteration  of  law,  149, 
of  Joint  estates,  348. 
of  registered  titles,  413. 

TRANSITORY  SEISIN, 
as  giylng  dower,  84. 

TREATY. 

acqalsmon  of  title  by,  8&». 

TREES. 

when  real  property,  3. 

when  fixtures,  21. 

when  cutting  Is  waste,  64. 

TRUSTEE, 
defined,  260. 
leases  by,  131. 
limitation  of  estate  of,  261. 
rights  and  llabiUtles  of,  271. 
interest  of,  272. 

possession  by,  not  adTerse,  274. 
to  preserre  contingent  remainders,  288. 
disseisin  of,  is  disseisin  of  cestui  que  trust,  468. 

TRUST. 

deed  of,  may  be  a  mortgage,  190. 
defined,  252. 
classification  of,  267. 
executed  and  executory,  268. 
express,  258. 

creation  of.  260. 

precatory   words,   261. 

statute  of  frauds,  262. 

parties,  263. 
Implied.  264. 
resulting,  26S. 

legal  title  only  conyeyed,  266. 

consideration  paid  by  another,  267« 

failure  of  object  of  trust,  267. 

deed  to  wife  or  child,  268. 
eonstructlye,  269. 

fraud  an  essential  element  of,  269. 

raised  by  titles  procured  by  fraud,  270. 

creditors  do  not  have,  271. 
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TRnST-Ck>ntlnQed, 

charitable,  defined,  274. 
objects  of.  276. 
creation,  276. 

dlstingnisbed  from  private,  274. 
beneficiary  indefinite,  276. 
doctrine  of  cj-pres,  276. 
perpetuities  and  accumulations,  276. 
when  subject  to  rule  against  perpetuities,  328L 
spendthrift,  396. 
hj  operation  of  law,  statute  of  uses  does  not  opcnts  on*  254. 

TURBARY, 

common  of,  873. 

TT7RNPIKB  ROADS, 
franchises  for,  380. 

TYRRELL'S  CASE,  256. 

D 

UNITY. 

of  Interest  In  Joint  tenancy,  883. 
of  possession  in  joint  tenancies,  888i 

in  tenancy  In  common,  8SS. 
of  time  in  joint  tenancies.  888. 
of  title  in  joint  tenancies,  383. 

UNRECORDED  CONVEYANCES, 
see  "Registration.'* 

UNSOUND  MIND. 

persons  of,  power  to  hold  and  convey  realty*  888» 

URBAN  HOMESTEAD,  U7. 

DSO, 

ses  •Thrust'* 
defined,  262. 

origin,  262.  » 

upon  a  use,  statute  of  uses  does  not  operato  on*  264 

V 

VENDEE'S  LIEN, 

an  equitable  mortgage.  194 

VENDOR'S  LIEN, 

an  equitable  mortgage,  192: 

VESTED  INTERESTS, 

rule  against  perpetuities  does  not  apply  to,  824 


^- 
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VESTED  REMAINDERS^ 
see  ^'Remaioders.** 

VILLEINAGE,  28. 

VILLEIN  TENURE,  28. 

VISIBLE  POSSESSION, 

neceesary  tn  acquiring  title  hj  adverse  possession,  40flL 

VOID  CONDITIONS,  172. 

VOLUNTARY  PARTITION,  844. 

VOLUNTARY  WASTE,  02. 

VOUCHING  TO  WARRANTY, 
in  common  recovery,  50. 

W 

WAIVER, 

of  homestead,  122. 

of  forfeiture  of  estate  on  conditions,  176w 

WALLS, 

see  "Party  Walls." 

WARDSHIP. 

an  incident  of  tenure,  29. 

WARRANTY, 

doctrine  of.  In  common  recovery,  51. 
assignment  of  mortgage  does  not  create,  211* 
covenant  of,  446. 
estoppel  by,  454. 

WARRANTY   DEEDSi   422. 

WASTE. 

eaultable,  62. 

voluntary,  62. 

tenant  without  impeachment  for.  62. 

husbandry,  68. 

cutting  trees,  64. 

mines  and  quarries,  64. 

buildings  and  fences,  65. 

^y  strangers,  liability  of  tenant  for,  65. 

as  incident  of  estate  during  covertore^  7L 

defeating  dower,  UL 

lessee  liable  for,  143. 

tenant  in  tail  not  liable  for,  40. 

life  tenant  liable  for,  62. 
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WASTED— Continued, 

an  incident  of  tenancies  at  will*  lOd. 

by  mortgagor,  195. 

protection  of  future  eetatea,  804. 

by  Joint  tenants,  842. 

remedies  for,  68. 

double  and  treble  damages  for,  88. 

WATBR, 

when  rights  in  are  real  property,  4. 
easements  in,  888. 
subterranean,  871. 
surface,  87L 

WATER  OOURSi; 

what  is,  869. 

artiflcial.  872. 
WAY, 

rights  of,  see  "Rights  of  Way.* 

WE2AKNESS  OF  MIND, 

as  affecting  capacity  to  hold  and  coot^  rsalty,  888. 

WHOLE  BLOOD, 
descent  to,  485. 

WILLS. 

see  "Statute  of  Wills." 
of  married  women,  887. 
transfer  of  tiUe  by,  478. 

WITNESSES, 
to  deeds,  488. 

WOMEN. 

see  "Married  Women.** 

WORDS  OF  LIMITATION, 
see  "UmitaUon." 

WRITING. 

what  requisite  in  deeds,  428. 

WRIT  OF  ENTRY, 
foreclosure  by,  244. 

T 

YEAR  TO  YEAR. 

see  "Tenancy  from  Year  to  Year.** 
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The  Hornbook  Series 


Includes  treatises  on  all  the  principal  subjects  of  the  law.    The 
special  features  of  these  books  are: 

L  A  succinct  statement  of  the  leading  principles  and  rules  of  law,  in 
numbered  paragraphs  running  through  the  work,  printed  in  black- 
letter.  This  gives  a  bird's-eye  view  of  the  whole  subject,  and  serves 
admirably  for  a  quick  review  and  refreshing  of  the  mind. 

2.  A  more  extended  commentary  following  each  paragraph,  elucidating 
the  principles,  showing  exceptions,  application,  relation  of  differ- 
ent principles,  etc    This  forms  the  text  proper  of  the  book. 

8.  Notes  and  authorities,  given  in  footnotes.  The  cases  cited  are 
selected  for  their  recognized  authority  and  for  their  lateness. 


"The  text-book  which  contains  the  bed-rock  of  the  law  and 

furnishes  a  ready  lead  to  the  cases  is  an  indispensable  working 

tool.    This  the  Hornbooks  furnish.    They  ought  to  be  in  every 
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6.  Statutes  Regulating  Evidence  in  the  Federal 

Courtu 

0.  Suits  in  Forma  Pauperis. 

7.  The  Admiralty  Rules  of  Practical 
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A  HandbooK  on  the  Laiv  of 

INSURANCE, 


By  WILLIAM    RE.YNOLDS   VANCE, 

Professor  of  Law  in  the  George  Waohington  Univeroity. 


The  principal  object  of  this  treatise  is  to  give  a  consistent 
statement  of  logically  developed  principles  that  underlie  all 
contracts  of  insurance,  with  subsidiary  chapters  treating  of 
the  rules  peculiar  t.  the  several  diff^nt  kinds  of  msur^ce. 
Special  attention  has  been  given  to  the  construction  of  tl  e 
standard  fire  policy. 

This  treatment  will  help  to  bring  about,  we  believe,  the 
much  desired  clarification  of  this  branch  of  the  law. 

The  chapters  cover,  — 


Historical  and  Introductory. 

Nature  and  Requisite&L  of  C!on- 
tract. 

Parties. 

Insurable  Interest 

Making  the  Contract. 

The  Consideration. 

Consent  of  the  Parties  —  Con- 
cealment. 

Consent  of  the  Parties  —  War- 
ranties. 


Agents  and  Their  Powers. 

Waiver  and  Estoppel. 

The  Standard  Fire  Policy. 

Terms  of  the  life  Policy. 

Marine  Insurance. 

Accident  Insurance. 

Guaranty,  Credit,  and  Liability 

Insurance. 
Appendix. 
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The  following  letter  expresses  so  pithily  the 
present  tendencies  in  the  use  of  law  books  that  we 
gfladly  print  it  in  full. 

S.  B.  POUND. 

ROSOOE  POUND. 

ATTORNEY8  AT  LAW. 

Boom  126, 12S.  127. 
Borr  Blooib 

Lincoln,. Neb.,  November  6th,  1896. 

West  Publishing  Co. ,  St  Paul,  Minn. 

Gentlemen: 

I  regard  the  plan  of  your  Hornbook  Series  as  a  very  happy  one. 
The  tendency  has  been  very  marked  for  some  years  to  make  text  books 
little  more  than  unwieldy  digests.  Such  text  books  are  soon  obsolete, 
and  the  expense  of  new  editions  is  large.  The  rapid  development  of 
digest  making  cannot  fail  to  result  in  superseding  the  text- book  digest 
by  the  digest  pure  and  simple.  With  your  Century  Digest  when  it 
appears,  and  the  Annuals,  there  will  be  no  need  for  the  ordinary  text 
book.  But  for  this  very  reason  there  will  be.  and  there  now  is,  a 
greater  need  for  such  books  as  those  of  the  Hornbook  Series.  For  au- 
thorities and  cases  in  point  we  must  go  to  the  digests;  but  in  order  to 
be  sure  that  we  are  right  before  we  go  ahead,  we  must  have  some  ideas 
as  to  what  we  are  to  look  for.  I  have  found  several  of  the  Hornbooks 
of  great  use  for  this  purpose. 

You  are  also  to  be  congratulated  upon  the  writers  whom  you  have 
chosen  to  do  the  work.  Several  who  bid  fair  to  take  very  high  rank 
among  legal  authors  have  made  their  first  appearance  as  contributors 
to  the  series. 

While  lawyers  have  been  debating  how  to  reform  official  reporting, 
you  have  made  the  decisions  of  all  our  courts  accessible  to  the  pro- 
fession at  comparatively  slight  expense.  While  critics  are  deploring 
the  degeneration  of  text  books,  as  they  deem  it,  you  are  again  coming 
to  our  assistance  by  providing  text  books  that  combine  scientific  treat- 
ment with  practical  usefulness.  The  profession  require  the  former  as 
well  as  the  latter,  but  in  a  busy  age  the  latter  is  an  imperative  necessity. 

Yours  very  truly, 

ROSCOE  POUND. 

C1299  ^311 


*^The  ideal  legal  text-book  of  to-day  is  not 
so  much  one  that  enables  the  busy  lawyer  to 
find  authorities — the  digests  and  encyclope- 
dias do  this — as  one  that  refreshes  his  mind 
on  the  fundamental  principles  of  law  that 
underlie  his  case.  *  *  *  The  Hornbook  Se- 
ries offers  the  practitioner  a  most  convenient 
opportunity  to  quickly  review  the  main- 
springs of  the  law  having  relation  to  the 
subject  in  his  mind  at  any  particular  time." 

— Central  Law  Journal. 


"Too  much  cannot  be  said  in  commen- 
dation of  that  feature  peculiar  to  the 
Hornbook  Series,  to  wit,  concisely  stat- 
ing the  leading  principles  in  black-letter 
type.  It  not  only  furnishes  the  lawyer 
with  the  most  convenient  method  of  quick- 
ly reviewing  the  general  principles  of  a 
subject,  but  it  tends  to  insure  careful  and 
accurate  statement  on  the  part  of  the  au- 
thor."— Virginia  Law  Register, 
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